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WHITS  OF  ERROB — SUPERSEDEAS — ^PROCESS   OK  WRITS  OF  ERROR. 

Rule  1.  Writs  of  eiTor  shall  be  directed  to  the  clerk  or  keeper 
of  the  records  of  the  court  in  which  the  judgment  or  decree  com-, 
plained  of  is  entered,  commanding  him  to  certify  a  correct  tran- 
script of  the  record  to  this  court.  In  any  case  where  a  transcript 
of  the  record,  duly  certified  to  be  full  and  complete,  has  been  filed, 
or  may  be  hereafter  filed,  in  the  ofiSce  of  the  clerk  of  this  court, 
before  the  issuance  of  a  writ  of  error,  it  shall  not  be  necessary, 
except  in  a  case  where  a  supersedeas  may  be  allowed,  to  deliver 
such  writ  to  the  clerk  of  the  inferior  court ;  but  the  same  may 
be  filed  in  the  office  of  the  clerk  of  this  coni*t,  and  such  tran- 
script, so  filed  with  the  clerk  of  this  court,  shall  be  taken  and 
considered  to  be  a  due  return  to  said  writ  of  error.  When  a 
writ  of  error  shaU  issue  in  a  case  where  a  supersedeas  has  been 
allowed  after  the  filing  of  the  transcript  of  the  record,  and  shall 
be  served  on  the  clerk  of  the  inferior  court,  he  shall  return  upon 
said  writ  that  the  same  has  been  served  upon  him,  and  that  it 
appears  by  the  endorsement  thereon  that  a  transcript  of  the  rec- 
ord has  been  filed  in  the  office  of  the  clerk  of  the  Court  of  Ap- 
peals* 

Rule  2.  A  scire  facias,  or  summons  to  hear  errors,  if  issued 
ten  days  or  more  before  the  first  day  of  the  term,  shall  be  re- 
turnable to  the  first  dav  of  the  term. 

If  issued  less  than  ten  days  before  the  first  day  of  the  term, 
it  may  be  made  returnable  to  any  day  in  the  term ;  Provided^ 
That  in  all  cases,  if  such  writ  shall  not  be  served  ten  days  be- 
fore the  return  day  thereof,  the  defendant  so  served  shall  not  be 
required  to  appear  in  obedience  thereto  until  the  first  day  of  the 
term  succeeding  such  return  day. 

A  defendant  upon  whom  process  has  not  been  served  may  en- 
ter his  appearance,  and  upon  five  days'  notice  to  the  plaintiff, 
may  proceed  in  the  same  manner  as  if  duly  served  with  process. 

Cv) 
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Rule  3.  If  a  scire  facias,  or  summons  to  hear  errors,  shall  not 
be  served,  an  alias  or  pluries  may  be  issued  without  an  order  of 
court  therefor. 

Rule  4.  No  supersedeas  will  be  granted  unless  the  transcript 
of  the  record  on  which  the  application  is  made  be  complete,  and 
certified  to  by  the  clerk  of  the  court  below,  with  an  assignment 
of  errors  written  thereon  or  appended  thereto. 

No  application  for  a  writ  of  error  to  be  made  a  supersedeas 
will  be  considered  by  the  court,  or  by  a  judge  or  judges  there- 
of, in  vacation  unless  the  transcript  shall  have  been  filed  in  this 
court.  At  the  time  of  filing  the  ti'anscript,  the  plaintiff  in  error 
shall  pay  to  the  derk  of  this  court  the  sum  of  10  dollars.  There- 
after, should  he  elect  to  prosecute  his  writ  of  error,  he  shall, 
upon  filing  an  abstract  of  said  transcript,  as  provided  for  by 
the  rules  of  this  court,  pay  to  the  clerk  of  the  court  an  addi- 
tional sum  of  10  dollars. 

Rule  5.  When  a  writ  of  en*or  shall  be  made  a  supersedeas,  the 
clerk  shall  endorse  upon  said  writ  the  following  words  :  '^  A  tran- 
script of  the  record  in  this  case  having  been  filed  in  my  ofiSce, 
with  an  order  endorsed  thereon  that  the  writ  of  eiTor  herein  be 
made  a  supersedeas^  according  to  law,  this  writ  of  error  is  tliere- 
fore  made  a  supersedeas^  and  shall  operate  accoixlingly,"  which 
endorsement  shall  be  signed  by  the  clerk  of  this  court. 

Rule  6.  Whenever  execution  or  other  final  process  shall  be 
issued  upon  a  judgment  at  law  or  decree  in  equity,  and  the  rec- 
ord of  such  judgment  or  decree  shall  be  removed  into  this  court 
by  writ  of  eri'or  operating  as  a  supersedeas,  such  writ  of  error 
may  be  served  upon  the  ofiScer  in  whose  hands  such  execution 
may  be,  and  thereupon  all  proceedings  under  such  execution 
shall  be  discontinued,  and  such  ofiScer  shall  return  the  same  into 
the  court  from  which  it  was  issued,  together  with  the  copy  of  the 
writ  of  error  served  on  him,  and  shall  set  forth  in  his  return  to 
such  execution  what,  if  anything,  he  hath  done  in  obedience  to 
the  command  thereof. 

Such  service  of  the  writ  of  error  and  supersedeas  may  be  made 
by  delivering  to  the  ofiQcer  having  such  final  process  for  execu- 
tion a  copy  of  such  writ  of  error  and  the  endorsements  thereon, 
with  the  certificate  of  the  clerk  of  the  Coui*t  of  Appeals,  or  of  the 
clerk  of  the  inferior  court  to  whom  the  same  is  directed,  that  the 
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same  is  a  true  and  perfect  copy  of  the  original  of  such  writ  of 
error  and  the  endorsements  thereon. 

Rule  7.  Whenever  a  bond  is  executed  by  an  attorney  in  fact, 
the  original  power  of  attorney  shall  be  filed  with  the  bond  in  the 
office  of  the  derk  of  this  conrt,  unless  it  shall  appear  that  the 
power  of  attorney  contains  other  powers  than  the  mere  power  to 
execute  the  bond  in  question  ;  in  which  case  the  original  power 
of  attorney  shall  be  presented  to  the  clerk,  and  a  true  copy 
thereof  filed,  certified  by  the  clerk  to  be  a  true  copy  of  the  origi- 
nal. 

TRANSCRIPT  OF  THE  RECORD. 

Rule  8.  Clerks  of  inferior  courts,  in  making  up  an  authenti- 
cated copy  of  the  record  in  civil  cases,  shall  certify  to  this  court 
a  copy  of  the  process,  with  the  return  thereto,  the  pleadings  of 
the  parties,  the  verdict  in  jury  trials,  the  judgment  or  decree  of 
the  court  below,  all  motions  specified  in  section  887,  Civil  Code, 
1887,  orders  of  coui*t,  instructions,  and  the  appeal  bond  in  cases 
appealed,  together  with  the  original  bill  of  exceptions ;  and  shall 
also  number  each  folio  of  one  hundred  words  in  the  transcript 
of  the  record  and  bill  of  exceptions  on  the  margin  thereof ;  FrO' 
vided^  The  appellant  or  plaintiff  in  error,  or  his  attorney,  may, 
by  praecipe,  indicate  to  the  clerk  what  of  the  files  of  the  cause 
shall  be  inserted  in  the  record,  and  in  such  case,  if  the  record 
shall  be  insufficient,  it  shall  be  perfected  at  his  cost ;  and  if  un- 
necessarily voluminous,  the  cost  of  the  unnecessary  parts  shall 
be  taxed  against  him. 

Rule  9.  The  clerk  of  the  court  below  shall  arrange  the  several 
parts  of  the  record  in  chronological  order. 

Rule  10.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this 
court  any  matter  inserted  in  the  transcript  contrary  to  the  fore- 
going rules. 

supplemental  transcript  of  record. 

Rule  11.  When  a  party  to  any  cause  pending  in  this  conrt 
asks  leave,  without  suggesting  a  diminution  of  record,  to  file  an 
additional  or  supplemental  transcript  of  the  record,  he  shall  give 
at  least  twenty-four  hours'  notice  thereof  to  the  opposite  party. 
At  the  time  of  giving  such  notice,  the  additional  or  supplemental 
transcript  shall  be  deposited  with  the  clerk  of  this  court  for  the 
inspection  of  the  opposite  party.     If,  upon  hearing  the  motion 
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leave  is  granted,  the  additional  or  supplemental  transcript  may 
be  filed  and  considered  in  connection  with  the  original  transcript. 

DISMISSAI.  OF  APPEALS. 

Rule  12.  If  a  transcript  of  the  record  shall  not  be  filed,  as  re- 
quired by  law,  in  case  of  appeal,  the  appellee  may  present  a  tran- 
script of  the  judgment,  the  order  allowing  the  appeal,  the  bond 
and  the  approval  thereof,  and  thereupon  the  appeal  shall  be  dis- 
missed, with  costs. 

Whenever  an  appeal  or  writ  of  error  shall  be  dismissed,  this 
court  may,  in  its  discretion,  aflirm  the  Judgment  of  the  court 
below. 

ASSIOKMEirr  OF  EBBORS. 

Rule  13.  Appellants  and  plaintiffs  in  error  shall  assign  errors 
in  writing  at  the  time  of  filing  the  transcript  of  the  record,  and 
each  eiTor  shall  be  separately  alleged  and  particularly  specified. 

When  the  error  alleged  is  to  the  charge  of  the  court,  the  part 
of  the  charge  referred  to  shall  be  quoted  totidem  verhis  in  the 
specifications ;  Provided^  Where  the  charge  is  divided  into  sepa- 
rate paragraphs  or  instructions,  which  are  each  duly  numbered, 
and  error  is  assigned  as  to  one  or  more  entire  paragraphs  or  in- 
structions, it  shall  be  suflScient  to  designate  the  part  of  the 
charge  refened  to  by  giving  the  number  prefixed  to  each  para- 
graph or  instruction  so  assigned  for  error. 

The  same  shall  be  signed  by  an  attorney  or  counselor  of  the 
court. 

Rule  14.  If  the  appellant  or  plaintiff  in  error  shall  fail  to 
assign  errors,  the  appeal  or  writ  of  error  may  be  dismissed  ;  and 
if  the  appellee  or  defendant  in  error  shall  not  appear  and  join  in 
error  within  fifteen  days  after  the  return  day,  the  cause  may  be 
heard  ex  parte^  or  the  judgment  or  decree  may  be,  in  the  discre- 
tion of  the  court,  reversed  without  a  hearing. 

Rule  15.  Counsel  will  be  confined  to  a  discussion  of  the  er- 
rors stated,  but  the  court  may,  in  its  discretion,  notice  any  other 
errors  appearing  in  the  record. 

ABSTRACT   OF  THE  RECORD. 

Rule  16.  Appellants  and  plaintiffs  in  error,  in  all  cases  in  the 
Court  of  Appeals,  shall,  within  twenty  days  after  the  return  day, 
prepare  and  file  with  the  clerk  eight  copies  of  a  printed  abstract 
of  the  record  in  each  case,  in  which  they  shall  set  forth  the  title 
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of  the  cause,  with  the  date  of  the  filing  of  all  papers  in  the  court 
below,  and  a  brief  statement  of  the  contents  of  each  pleading, 
and  shall  set  forth  fully  the  points  of  the  pleadings  or  evidence, 
and  the  points  relied  upon  for  the  reversal  of  the  judgment  or 
decree ;  and  appellants  and  plaintiffs  in  error  shall  refer  to  the 
folio  numbers  in  the  transcript  and  bill  of  exceptions,  on  the 
mai^n  of  the  abstract,  in  such  manner  that  orders,  pleadings 
and  evidence  referred  to  in  the  abstract  may  be  easily  found  in 
the  record. 

Rule  17.  The  defendant's  counsel  may,  if  he  is  not  satisfied 
with  the  abstract  or  abridgment  of  the  record  by  the  plaintiff's 
counsel,  within  twenty  days  after  the  same  is  filed,  file  with  the 
clerk  eight  copies  of  such  further  abstract  as  he  shall  deem  neces- 
sary to  a  full  understanding  of  the  merits  of  the  cause. 

Rule  18.  In  case  the  appellant  or  plaintiff  in  error  shall  neg- 
lect to  file  an  abstract  in  compliance  with  the  rules  of  this  court, 
the  opposite  party  may  file  the  abstract  and  prepare  the  cause  for 
a  hearing  ex  parte.,  and  have  the  costs  taxed  therefor,  or  the  court 
may  dismiss  the  appeal  or  writ  of  error. 

Rule  19.  If  the  absti*act  filed  shall  not  presei^t  the  parts  of 
the  record  to  which  reference  is  made  in  the  assignment  of  errors, 
the  appeal  or  writ  of  error  may  be  dismissed. 

BBIBFS   OF   counsel. 

Rule  20.  The  brief  of  counsel  for  appellant  or  plaintiff  in 
eri'or  shall  contain  a  statement  of  the  errors  relied  upon  and  the 
authorities  to  be  used  in  the  argument,  and  eight  copies  thereof 
shall  be  filed  with  the  clerk  of  this  coui't  within  forty  days  after 
the  day  fixed  by  rule  for  the  filing  of  his  abstracts. 

Two  copies  of  such  brief  may  be  withdrawn  by  counsel  for 
appellee  or  defendant  in  error,  and  the  other  copies  shall  be  for 
the  use  of  the  justices  of  the  court. 

Rule  21.  If  the  brief  of  appellant  or  plaintiff  in  error  shall 
be  filed  in  oompliance  with  the  foregoing  i*ule,  the  appellee  or  de- 
fendant in  error,  if  the  latter  shall  have  joined  in  eiTor  pursuant 
to  rule,  shall  file  with  the  clerk  eight  copies  of  his  brief  within 
forty  days  after  the  expiration  of  the  time  mentioned  for  the  fil- 
ing of  the  brief  of  appellant  or  plaintiff  in  error. 

Twenty  days  thereafter  shall  be  allowed  for  the  reply  of  appel- 
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lant  or  plaintiff  in  error,  eight  copies  of  which  shall  be  filed,  as 
proTided  in  case  of  other  briefs. 

Rule  22.  For  good  caase  shown,  the  conrt,  or  a  justice  there* 
of  in  vacation,  may  extend  the  time  for  the  filing  of  abstracts 
and  briefs. 

Rule  23.  All  abstracts  of  the  record  and  briefs  of  counsel 
shall  be  printed  upon  octavo  pages,  in  pamphlet  form. 

Upon  expiration  of  the  time  provided  in  the  foregoing  rules 
for  the  filing  of  abstracts  and  briefs,  the  cause  shall  be  placed 
upon  the  submission  docket.  In  any  cause  upon  the  submission 
docket  wherein  no  briefs  have  been  filed  by  appellant  or  plaintiff 
in  error  under  the  standing  rule,  or  an  order  granting  further 
time,  the  appeal  or  writ  of  error  may  be  dismissed,  without  no- 
tice, for  want  of  prosecution. 

Rule  24.  The  application  of  the  foregoing  rules  concerning 
the  filing  of  absti*acts  and  briefs  shall  not  be  suspended  by  any 
motion  filed  in  a  cause,  except  by  order  of  the  court,  or  one  of 
the  justices  thereof. 

Rule  25.  In  citing  cases  from  published  reports,  the  names  of 
the  parties  as  they  appear  in  the  title  of  the  cases,  as  well  as  the 
book  and  page,  shall  be  given. 

Rule  26.  Counsel  who  have  not  complied  with  the  rules  relat- 
ing to  briefs  will  not  be  heard. 

ORAL  argument. 

Rule  27.  Any  cause  upon  the  submission  docket  may  be 
moved  by  either  party  for  oral  argument.  Such  motion  shall 
be  delivered  to  the  clerk,  and  filed  with  the  papers  in  the  cause. 
Prior  to  reaching  such  cause  for  decision  the  court  will  fix  a  day 
for  the  argument,  due  notice  of  which  will  be  given  the  parties 
by  the  clerk.  And  the  court  will,  upon  its  own  motion,  set  down 
any  submitted  case  for  oral  argument  at  any  designated  time,  and 
the  clerk  will  notify  the  parties. 

Rule  28.  The  party  holding  the  affirmative  shall  begin  and  con- 
clude the  argument  upon  the  hearing  of  any  matter  before  the 
court. 

MOTIONS. 

Rule  29.  All  motions  shall  be  in  writing ;  and  at  least  twenty- 
four  hours'  written  notice  of  the  time  at  which  any  motion  will  be 
heard  shaU  be  given  the  opposite  party  (unless  such  notice  shall 
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be  waived)  except  in  ex  parte  proceedings,  or  where  no  appear* 
ance  shall  be  entered  by  the  opposite  party. 

WITHDRAWAL   OF  PAPERS. 

Rule  30.  No  papers  shall  be  taken  from  the  files  except  by 
leave  of  court,  but  appellants  and  plaintiffs  in  error  may  with- 
draw the  transcript  of  the  record  for  the  purpose  of  making  ab- 
stracts, upon  giving  receipt  therefor  to  the  clerk ;  and  upon  such 
withdrawal  may  retain  the  same  for  eight  days,  and  no  more. 

If  the  appellee  or  defendant  in  error  shall  desire  to  make  an 
abstract  of  the  record,  he  may  withdraw  the  transcript  upon  giv- 
ing the  like  receipt,  and  retain  the  same  for  the  like  time. 

Neither  party  shall  withdraw  the  transcript  of  the  record  more 
than  once. 

AGREED  CASE. 

Rule  31.  No  judgment  will  be  pronounced  on  any  agreed 
case,  unless  an  affidavit  of  some  credible  person  shall  be  filed, 
setting  forth  that  the  matters  presented  by  the  record  are  liti- 
gated in  good  faith  about  a  matter  in  actual  controversy  between 
the  parties ;  and  that  the  opinion  of  this  court  is  not  sought  with 
any  other  design  than  to  adjudicate  and  settle  the  law  relative  to 
the  matter  in  controversy  between  the  pai*ties  to  the  record. 

RE-HEARING  OF  CAUSES. 

Rule  32.  Application  for  re-hearing  of  any  cause  shall  be  by 
petition  to  the  court,  signed  by  counsel,  briefiy  stating  the  points 
wherein  it  is  alleged  that  the  court  has  erred ;  such  petition  to  be 
filed  within  fifteen  days  next  after  the  filing  of  the  opinion  in  the 
cause.  Counsel  may  accompany  such  petition  with  a  brief  of  the 
authorities  relied  upon  in  support  thereof. 

Rule  33.  The  filiug  of  a  petition  for  a  re-hearing  shall  sus- 
pend proceedings  under  the  decision  until  the  petition  is  disposed 
of,  unless  the  court  in  term  time,  or  one  of  the  justices  in  vaca- 
tion, shall  otherwise  order. 

Rule  34.  Upon  the  determination  of  a  petition  for  re-hearing, 
or  if  within  fifteen  days  after  final  Judgment  no  such  petition 
shall  have  been  filed,  the  clerk  shall  issue  remittitur  to  the  court 
below,  or  if  in  an  original  proceeding,  issue  a  certified  copy  of 
the  final  judgment,  upon  payment,  by  the  party  desiring  such  re- 
mittitur  or  copy  of  final  judgment,  of  the  balance  of  costs,  if 
any,  due  the  clerk  in  the  cause;  and  if  entitled  thereto,  the 
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party  paying  costs  may  have  execation  or  fee-bill  out  of  this 
court  therefor. 

COSTS. 

Rule  35.  Upon  printed  abstracts  being  furnished,  as  required 
in  the  foregoing  rules,  it  shall  be  the  duty  of  the  clerk,  unless 
otherwise  ordered,  to  tax  a  printer's  fee,  at  the  rate  of  thii-ty 
cents  for  each  one  hundred  words  of  one  copy  of  such  absti-act, 
against  the  unsuccessful  party  not  furnishing  such  abstract, 
as  costs,  to  be  recovered  by  the  successful  party  furnishing  the 
same. 

Rule  86.  Clerks  of  district  courts,  and  other  courts  of  record, 
shall  be  entitled  to  receive  the  fees  allowed  by  law  for  all  copies 
of  records  before  delivering  the  same,  except  in  criminal  causes 
where  the  defendants  are  unable  to  pay  for  transcripts  of  the 
record,  and  the  trial  judge  shall  have  ordered  the  same  to  be  fur- 
nished without  charge. 

Rule  87.  Upon  the  filing  of  any  suit  or  proceeding  in  this 
court  there  shall  be  paid  to  the  clerk,  by  the  party  filing  the 
same,  the  sum  of  twenty  dollars  ($20.00),  which  shall  be  for 
and  in  full  payment  of  all  clerical  costs  of  such  party  in  the 
cause,  except  for  copies  of  papers.  And  upon  the  entry  of  ap- 
pearance the  opposite  party  shall  pay  to  the  clerk  the  sum  of 
five  dollars  ($5.00),  which  shall  be  for  and  in  full  payment  of 
the  like  costs  of  said  party  in  the  cause.  Upon  the  final  termi- 
nation of  the  cause  in  this  court  the  successful  party  shall  have 
judgment  and  execution  against  the  unsuccessful  party  for  the 
amount  of  said  payment,  together  with  any  other  costs  or  dam- 
ages awarded  by  the  court  pursuant  to  law,  or  the  rules  of  this 
court. 

APPLICATIONS   FOB  ORIGINAL  WRITS. 

Rule  88.  In  any  application  made  to  the  court  for  a  writ  of 
habeas  corpus^  mandamus^  quo  warrantOj  certiorari^  Injunction, 
or  for  any  prerogative  writ  to  be  issued  in  the  exercise  of  its 
original  jurisdiction,  and  for  which  an  application  might  have 
been  lawfully  made  to  some  other  coui*t  in  the  first  instance,  the 
petition  shall,  in  addition  to  the  necessary  matter  requisite  by  the 
rules  of  law  to  support  the  application,  also  set  forth  the  circum- 
stances which,  in  the  opinion  of  the  applicant,  render  it  neces- 
sary or  proper  that  the  writ  should  issue  originally  from  this 
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court,  and  not  from  sach  other  court — ^the  sufficiency  or  insuffi- 
ciency of  such  circumstances  so  set  forth  in  that  behalf  will  be 
determined  by  the  court  in  awarding  or  refusing  the  application. 
In  case  any  court,  justice  or  other  officer,  or  any  board  or  other 
tribunal,  in  the  discharge  of  duties  of  a  public  character,  be 
named  in  the  application  as  respondent,  the  petition  shall  also 
disclose  the  name  or  names  of  the  real  party  or  parties,  if  any, 
in  interest,  or  whose  interest  would  be  directly  affected  by  the 
proceedings ;  and  in  such  case,  it  shall  be  the  duty  of  the  appli- 
cant obtaining  an  order  for  any  such  writ  to  serve,  or  cause  to  be 
served,  upon  such  party  or  parties  in  interest  a  true  copy  of  the 
petition,  and  of  the  writ  issued  thereon,  in  like  manner  as  the 
same  is  required  to  be  served  upon  the  respondent  named  in  the 
application  and  proceedings,  and  to  produce  and  file  in  the  office 
of  the  derk  of  this  court  the  like  evidence  of  such  service. 

Rule  89.  In  case  an  executor,  administrator,  or  conservator 
of  the  peace  is  a  party  to  an  action  in  this  court  in  that  capacity, 
after  the  same  is  put  at  issue  and  submitted  in  accordance  with 
the  rules  of  this  court,  the  person  or  party  so  prosecuting  or  de- 
fending in  such  representative  capacity  may  have  the  cause  ad- 
vanced to  the  head  of  the  submission  docket,  upon  motion, 
without  further  showing  in  support  thereof. 

Rule  40.  On  the  second  Monday  of  each  month  the  first 
twenty-five  cases  then  undisposed  of  on  the  submission  docket 
will  be  called.  Application  in  person  or  by  attorney  for  oral  ar- 
guments in  any  such  cases  must  then  be  made,  when  they  will  be 
set  down  as  the  business  of  the  court  may  permit  If  no  appli- 
cation be  made,  the  causes  will  stand  upon  the  submission  docket 
for  determination.  Stipulations  for  an  oral  argument  may  be  en- 
tered into  between  parties,  save  as  to  time,  which  will  be  fixed 
by  the  court,  of  which  attorneys  must  take  notice. 
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HON.  EDMOND  L.  SMITH. 

MEMORIAL  RESOLUTIONS. 

At  a  session  of  the  Court  of  Appeals  held  on  Monday, 
October  12, 1891,  the  following  resolutions  commemoratiye 
of  the  life  of  the  Hon.  Edmond  L.  Smith,  deceased,  adopted 
at  a  meeting  of  the  members  of  the  bar,  were  presented  to 
the  court  by  Hon.  E.  T.  Wells. 

fiesolutioDS  adopted  by  the  bar  of  Arap^oe  county  at  a  meeting  held 
on  the  15th  day  of  September,  A.  D.  1891,  on  the  occasion  of  the  death 
of  Miy .  Edmomd  L.  Smith. 

Resolved,  That  we  have  learned  with  deep  sorrow  of  the  death  of  our 
eminent  brother  in  the  profession,  Major  Edmond  L.  Smith,  at  Read- 
ing, Pennsylvania,  on  the  11th  day  of  the  present  month. 

2.  That  we  recognize  in  Major  Smith,  while  at  the  bar  in  this  city 
and  state,  a  rare  combination  of  thorough  scholarship,  profound  learn- 
ing in  the  law,  cogency  of  reasoning  powers,  masterful  skill  in  eliciting 
facts  from  witnesses  and  marshaling  them  before  a  jury ;  a  most  per- 
suasive eloquence  and  finished  diction — qualities  which  by  general 
consent  plitced  him  at  the  head  of  his  profession. 

3.  That  Major  Smith  was  a  fair,  manly  and  courteous,  though  dan- 
gerous antagonist;  a  patriotic,  public  spirited  citizen ;  a  warm  hearted, 
generous  friend;  a  genial  companion,  and  under  all  circumstances, 
gentlemanly  and  courteous. 

4.  Though  deprived,  by  the  occurrence  of  his  death  and  burial  in  his 
native  state,  of  the  opportunity  of  pci'sonally  attending  his  remains  to 
the  grave,  and  tendering  our  sympathies  to  his  family,  our  high  es- 
teem for  hJro  impels  ns  at  this  distance  to  mingle  our  sorrow  with 
theirs,  and  to  here  record  our  estimate  of  him  as  a  lawyer,  citizen  and 
friend. 

Besohfedt  That  a  copy  of  the  resolutions  adopted  by  this  meeting  be 
forwarded  by  the  secretary  to  the  family  of  Major  Smith,  and  that  the 
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following  named  persons  be  appointed  a  oommittee  to  present  the  same 
to  the  several  courts  of  reoord  sitting  in  this  city ;  namely  Honorable 
WnxABD  Teller  to  the  Supreme  Court;  E.  T.  Wells,  to  the  Court 
of  Appeals;  W.  S.  Decker  to  the  District  Court;  A.  £.  Pattisok  to 
the  United  States  Court;  A.  C.  Phelps  to  the  County  Court,  and  that 
they  request  that  the  same  be  spread  upon  the  records  of  said  courts. 


HON.  ANDREW  W.  BRAZEE. 

HEMORLAL  RESOLUTIONS. 

At  the  same  session  of  the  court,  Hon.  E.  T.  Wells  also 
presented  to  the  court  the  following  resolutions  adopted  at 
a  meeting  of  the  bar  called  to  take  action  on  occasion  of  the 
decease  of  Hon.  Andrew  W.  Brazbe. 

Resolutions  adopted  by  the  bar  of  Arapahoe  county,  at  a  meeting 
held  on  the  15th  day  of  September  a.  d.  1891,  on  occasion  of  the  death 
of  the  Hon.  Andrew  W.  Brazes. 

Whereas,  by  the  wise  decree  of  providence  our  brother,  Andrew  W. 
Brazee,  has  been  taken  from  our  midst,  and  has  passed  to  the  other 
shore ; 

And  whereas  his  loss  is  one  that  will  be  felt  by  the  public,  and  the 
bar  at  large ; 

Th&rtfort^  he  U  resolved,  By  the  members  of  the  bar  of  the  city  of 
Denver,  as  follows : 

1.  That  the  legal  profession  has  lost,  by  the  death  of  Judge  Brazee, 
an  exemplary  and  honorable  member  and  representative;  that  the 
state  has  lost  a  most  worthy  and  patriotic  citizen,  and  that  society  has 
lost  a  man  pure  in  his  life,  unselfish  in  his  aims  and  honorable  in  his 
deeds. 

2.  That  our  lamented  brother,  Hon.  Andrew  W.  Brazee,  having 
occupied  several  impottant  offices  during  his  life,  always  performed 
the  duties  thereof  in  a  fearless,  bold  and  incon'uptible  manner.  As 
a  public  officer  he  was  respected,  as  a  citizen  he  was  ever  true  to  his 
convictions,  favoring  what  he  believed  to  be  for  the  public  good  with* 
out  regard  to  popular  clamor  or  favor,  and  as  a  friend  he  was  faithful, 
true  and  just. 

8.  That  his  death  is  deplored  by  the  bar  of  this  city,  and  he  will  ever 
be  held  in  high  respect  and  esteem. 
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Be  it  farther  resolved,  that  the  bar  of  this  city  extend  to  his  widow 
and  family,  in  their  great  afSiction,  warm  sympathy  and  condolence. 

Be  it  further  resolved,  that  a  copy  of  these  resolutions  be  sent  to  the 
family  of  our  deceased  brother,  and  fmthermore  be  presented  to  the 
Supreme  Court  of  this  state,  the  Court  of  Appeals,  the  Circuit  Coui*t  of 
the  United  States,  and  the  District  and  County  Courts  of  Arapahoe 
county. 


ADDRESS  BY  UON.  E.  T.  WELLS. 

On  presenting  to  the  court  the  foregoing  resolutions  relat- 
ing to  the  decease  of  Hon.  Edmond  L.  Smith,  and  the  Hon. 
Andrew  W.  Brazeb,  Judge  Wells  addressed  the  court  as 
follows : 

May  it  Please  the  Court : 

During  the  months  of  August  and  September  last,  two  respected 
members  of  the  bar  of  Colorado,  the  Honoi*able  Andrew  W.  Brazbe 
and  the  Honorable  Edmond  L.  Smith  departed  this  life,  and  I  have 
been  deputed  to  present  to  this  court  resolutions  adopted  by  tlie  bar  of 
Arapahoe  county,  commemorative  of  the  affection  and  regard  in  which 
they  hold  their  deceased  brothera. 

The  pious  and  gi'ateful  custom  in  pursuance  of  which  these  resolu- 
tions were  adopted,  not,  I  believe,  obseiTed  among  men  of  any  other 
calling,  but  rarely  omitted  in  our  profession,  may  give  rise  to  the  pleas- 
ing reflection  that  men  of  the  law,  accustomed  to  meet  in  close  associa- 
tion, sometimes  as  adversaries  and  sometimes  as  allies,  and  so  learning, 
each  the  good  qualities  of  the  other,  are  insensibly  drawn  to  each  other; 
and  may  found  the  argument  that  in  human  nature  there  is  more  to 
esteem  and  respect  than  to  reprobate  and  contemn ;  that  good  predom- 
inates over  evil. 

The  late  Andrew  W.  Brazee  was,  in  all  his  relations,  an  honest 
and  worthy  man. 

Coming  among  us  in  the  early  days,  he  occupied  at  first  a  place  on 
the  bench  of  the  Supreme  Court  of  the  territory,  afterwards  as  the  at- 
torney of  the  United  States  for  the  District  of  Colorado ;  and  I  suppose 
that  no  person  ever  ventured  to  accuse  him,  so  far  as  I  know  or  believe 
no  one  ever  suspected  him  of  any  intentional  omission  of  duty,  or 
wilful  abuse  of  any  power. 

He  was  an  incorruptible  judge  and  officer,  and  in  private  life  a  wor- 
thy dtizen ; — as  the  resolutions  of  the  bar  truthfully  assert,  **  pure  in 
his  life,  unselfish  in  his  aims  and  honorable  in  his  deeds. ^^ 
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Of  the  late  Edmond  L.  Smith  it  is  becoming  that  I  should  speak 
more  at  length. 

I  was  associated  with  him  in  the  profession  for  almost  ten  years : 
Our  relations  were  most  intimate,  and  I  conceived  for  him  snch  an  af- 
fection as  men  rarely  cheiish  for  each  other.  I  rejoice  to  say  that  in 
all  that  intercourse  we  never  had  a  single  difference,  and  that  I  never 
knew  him  to  do,  or  suggest,  an  unjust  or  dishonorable  act,  or  to  seek, 
or  accept  an  unfair  advantage. 

In  the  friendly  intercourse  of  private  life  he  was  the  most  amiable 
and  delightful  of  men ;  and  few  were  they  who  could  resist  the  charm 
of  his  conversation. 

He  was  not,  in  my  opinion,  a  lawyer  of  great  learning,  in  the  learn- 
ing of  books.  I  doubt  whether  without  examination  he  could  have 
cited  a  single  authority  to  any  proposition  of  law.  Nor  was  there  any 
need  that  he  should.  The  fundamental  principles  of  law  seemed  to 
come  to  him  intuitively,  or  to  have  been  inherited.  To  resolve  the 
questions  which  vex  the  common  mind,  and  to  suppoi-t  himself  by  just 
reasons  was  so  easy,  that  to  burden  the  memory  with  precedentn  seemed 
to  him,  as  would  have  seemed  to  any  other  similarly  gifted,  unprofit^- 
able  drudgeiy. 

But  be  was  so  thoroughly  well  read  in  the  book  of  the  human  heart ; 
so  intimately  familiar  with  the  reasons  and  motives  that  central  men, 
and  possessed  in  such  eminent  degi'ee  the  faculty  of  arranging,  each  in 
its  due  order  and  relation,  all  the  facts  of  the  situation,  however  com- 
plicated, that  in  counsel  he  was  prudent  and  safe,  and  in  the  couit 
room  almost  invincible. 

His  mind  was  eminently  logical,  analytic  and  discriminating,  and 
he  possessed  that  happy  temperament  which,  as  another  has  said,  goes 
with  a  warm  heart  and  cool  head. 

In  the  selection  of  the  ground  to  be  assailed,  or  defended,  the  intro- 
duction and  marshaling  of  testimony  and  the  examination  and  cross- 
examination  of  witnesses,  his  conduct  was  masterly.  No  fallacy  could 
mislead  him,  no  false  witness  or  prevaricator  escape  him. 

To  the  most  difficult  emergencies  of  a  trial  he  was  rarely  found 
unequal.  His  addresses  whether  to  couit  or  jury,  and  whether  pre- 
meditated or  extemporaneous,  presented  a  dignified  and  elevated 
discourse,  always  logical,  perspicuous  and  convincing,  clothed  in  har- 
monious diction,  and  often  rising  to  true  eloquence. 

I  esteem  his  intellectual  endowment  and  force  of  character  so  highly 
that  I  do  not  hesitate  to  express  the  opinion  that  if  he  had  been  possess- 
ed of  ambition,  and  the  assiduity  and  the  disregard  for  the  rights  and 
feelings  of  others  which  commonly  go  with  ambition,  he  might  praba- 
bly  have  achieved,  in  any  walk  of  life,  that  pre-eminence  which  the 
world  calls  greatness. 
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If  commerce  had  been  his  choice  he  might  have  been  numbered 
among  the  merchant  princes  of  the  land ;  if  science,  nature  might  have 
unveiled  to  him  her  most  secret  mysteries ;  if  he  had  sought  military 
distinction,  he  might  have  commanded  armies  and  contended  success- 
fully against  great  captains ;  if  civil  preferment,  an  applauding  senate 
might  have  yielded  to  the  charm  of  his  eloquence ;  or  if  literature,  his 
felidtoas  pages  might  have  gone  down  to  posterity  among  the  classics 
of  our  tongue.  But  the  applause  of  another  generation,  or  even  that 
of  his  own,  seemed  to  him  unworthy  of  great  toil ;  and  his  character,  in 
this  aspect  of  it,  may  remind  us  of  the  royal  knight  in  the  tournament : — 
able  to  overthrow  all  comers,  yet  disdaining  the  triumph. 

But  even  as  he  was,  disinterested,  just,  compassionate,  fond  of  his 
ease,  he  achieved  a  commanding  eminence  in  our  profession,  and  would 
have  been  i*ecognized  as  a  leader  at  the  bar  of  any  court  in  the  Republic. 

Let  it  not  be  understood,  however,  that  he  was  unheedful  of  the  value 
of  preparation  or  impatient  of  the  labor  necessary  to  the  faithful  dis- 
chai'ge  of  the  duty  which  the  lawyer  owes  to  his  client.  I  have  never 
numbered  among  my  acquaintance  one  accustomed  to  prepare  his  cases 
with  more  elaboration  of  care,  to  spend  more  time  in  conference 
with  clients,  witnesses  and  associates,  exploring  by  examination,  re- 
examination and  meditation  all  the  facts  of  the  situation,  rehearsing  by 
anticipation  the  events  of  the  trial  and  multiplying  precautions  against 
surprise  or  disaster. 

His  manner  in  court  was  one  which  might  well  be  made  an  example. 

A  full  appreciation  of  the  value  and  dignity  of  the  law,  as  necessaiy 
to  organized  society,  inspired  him  with  respect  for  the  judges,  who 
are  the  exponents  of  the  law ;  a  lively  charity  for  all  men  made  him 
slow  to  attribute  evil  motives,  even  to  an  adversary ;  and  a  certiin 
natural  amiability  conti*olled  all  his  conduct,  so  that  except  under 
great  provocation  I  never  knew  him  to  indulge  in  harsh  retraction  or 
mde  retort. 

In  short,  may  it  please  the  court,  we  mourn  in  him  one  of  the  bright- 
est ornaments  of  our  profession,  a  great  lawyer,  an  honorable  gentle- 
man, and  I,  in  common  with  all  others  who  knew  him,  a  valued  friend. 

I  ask,  in  behalf  of  the  bar  of  Arapahoe  county,  that  these  resolutions 
may  be  spread  upon  the  records  of  this  court,  and  published  in  the  re- 
ports of  its  decisions,  so  that  estimate  in  which  we  hold  our  depaited 
friends  may  be  perpetuated. 

Response  from  the  Bench. 

Hon.  G.  B.  Reed,  Judge,  responded  for  the  court  to  the 
proceedings  relating  to  the  death  of  Hon.  Edmond  L.  Smith, 
in  the  following  words : 
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Gentlemen  of  the  bar:  The  resolations  presented  and  eloquent  ealo- 
gies  delivered  in  memory  of  oar  dead  brother,  are  graceful  and  well- 
deserved  tributes  to  a  phenomenal  lawyer  and  eminent  man.  I  feel 
inadequate  to  the  task  of  properly  responding.  Sentences  seem  hack- 
neyed and  commonplace,  and  words  fail  to  convey  a  meaning. 

I  knew  Major  Smith  intimately  during  his  whole  career  in  Colo- 
rado. My  admiration  and  respect  for  his  great  learaing  and  legal 
ability  was  fully  equaled,  if  not  exceeded,  by  my  regard  for  him  as  a 
friend. 

Few  had  better  opportunities  than  I  for  judging  him — frequently 
associated  with  and  as  frequently  opposed  by  him  in  the  early  days 
when  everything  in  the  domain  of  law  was  chaotic,  crude  and  unde- 
fined ;  when  bench  and  bar  were  trying  to  formulate  a  system  of  juris- 
prudence and  adapt,  as  far  as  pi-acticable,  the  principles  of  the  common 
law  and  the  statutes  and  decisions  of  older  states  to  a  new  and  anoma- 
lous civilization,  where  the  subject  was  new  and  all  the  physical  condi- 
tions of  the  country  were  radically  different  from  those  where  the 
principles  had  been  formulated  and  the  laws  applied.  It  was  a  new 
empire  that  was  being  built  up ;  old  laws  and  traditions  were  inapplica- 
ble to  the  new  conditions  presented,  and  a  new  system  of  law  had  to 
be  evolved,  partly  fi'om  the  old  and  paitly  from  the  physical  facts 
and  necessities  of  the  countiy.  Under  such  circumstances  he  at  once 
placed  himself  in  the  very  front  i*ank  of  the  profession,  and  made  a  de- 
served reputation  second  to  none,  and  that  is  sajing  much.  Many  of 
the  older  members  of  the  bar,  who  were  his  contemporaries,  are  still 
living,  and  it  can  be  truthfully  said  of  the  bar  of  that  time,  as  of  the  bar 
of  to-day,  it  was  and  is  a  very  strong  bai*,  and  "there  were  giants  in 
those  days  "  equal  to  the  creative  task  imposed  upon  them,  among  whom 
he  was  foremost. 

It  is  a  hard  and  delicate  task  after  death  to  analyze  the  character 
and  make  a  proper  inventoiy  of  the  qualities  that  made  the  man  emi- 
nent. The  review  will  necessarily  be  biased  by  either  friendship  or 
prejudice. 

He  was  a  man  of  marked  and  remarkable  Individuality  that  at  qpce 
impressed  itself  upon  those  with  whom  he  came  in  contact ;  gpracef ul 
and  prepossessing  in  appearance,  of  polished  manners  and  highly  edu- 
cated, genial,  sociable,  winning  and  generous  to  a  fault.  As  an  asso- 
ciate he  was  unequaled,  never  arbitrary,  egotistical  or  assuming,  ever 
couiteous  and  deferential ;  as  an  adversary,  always  dangerous  before 
either  a  court  or  jury.  Before  the  former^  close,  logical,  ingenious, 
specious ;  before  the  latter,  eloquent  and  persuasive,  with  the  abilit}'  to 
invest  the  most  commonplace  topic  with  interest,  and  throw  over  and 
around  the  dryest  and  most  uninteresting  fact  a  glamor  of  sentiment 
and  romance.    Few  men  possessed  such  ready  and  perfect  control  of 
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our  langnage.  No  thought  was  ever  hampered  for  want  of  apt  words 
to  express  it.  No  one  but  advei*8aries  ever  tired  of  listening.  Self- 
reliant  and  conscious  of  his  own  powei*s,  he  took  success  with  great 
modesty  and  defeat  philosophically. 

In  the  most  heated  controversy  he  seldom  Indulged  in  personalities. 
When  he  did,  in  a  genial  way,  his  shafts  were  never  tipped  with  poison 
and  the  wound  never  i-ankled.  In  the  earlier  days  his  marked  ability 
and  personality  would  have  impressed  itself  upon  the  history  of  a 
great  commonwealth,  and  his  name  would  have  been  transmitted  to 
posterity  as  an  eminent  man  of  the  age.  Not  so  now ;  that  time  has 
passed — ^the  surge  and  whirl  and  rush  of  the  progress  of  tlie  present 
age,  like  the  surf  of  the  sea  breaking  upon  the  sand,  obliterates  the 
very  footsteps  of  the  migiitiest  of  earth. 

Tlie  sad  reflection  is  forced  upon  us,  who  now  pay  the  last  tribute 
to  his  memory,  that  we,  too,  shall  soon  travel  the  same  path,  and  in  a 
very  few  years  both  he  and  we  will  only  live  in  the  hearts  and  mem- 
ories of  a  few  surviving  fi'iends,  and  when  they  are  gone,  one  sweep 
of  the  brush  of  oblivion  will  obliterate  the  very  fact  of  our  ever  having 
existed. 

**  We  are  no  other  than  a  moving  row 

Of  magic  shadow-shapes  that  come  and  go 
Round  with  the  snn-illuniinM  lantern  held 
In  midnight  by  the  Master  of  the  show." 

Hon.  G.  Q.  Richmond,  President  Judge,  responded  in 
behalf  of  the  court  to  the  proceedings  relating  to  the  death 
of  the  Hon.  Andrew  W.  Brazee,  as  follows : 

It  seems  almost  superfluous  for  me  to  add  anything  to  what  has 
already  been  said  concerning  the  death  of  Judge  Brazee.  Although 
much  has  been  said  that  was  well  deserved,  and  many  and  elegant  trib* 
utes  have  been  paid  to  the  memory  of  the  distinguished  deceased  by 
those  who  knew  him  best  and  loved  him  most,  yet  having  for  many 
years  experienced  the  greatest  kindness  from  our  friend,  I  cannot  per- 
mit this  last  sad  occasion  to  pass  without  giving  expression  to  my  sin- 
cere and  heart-felt  personal  sorrow  for  the  loss  which  the  bench  and 
bar  of  the  state  are  now,  in  the  death  of  Judge  Brazee,  called  upon  to 
deplore. 

The  resolutions  which  have  been  read  are  no  empty  sounds,  nor  the 
embodiment  of  mere  words — they  are  the  simple,  honest,  earnest  truth, 
as  every  one  who  knew  the  lamented  deceased  well  knows.  He  was 
all  that  these  resolutions  claim  for  him.  He  was  a  jurist  of  high 
order,  and  was  the  peer  of  many  of  those  who  now  occupy  a  front  rank 
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in  the  profession  of  this  state.  He  was  a  worthy  citizen,  an  eminent] j 
just,  laborious,  courteous  and  faithful  judge.  And  at  all  times  and 
under  all  circumstances  he  was  entirely,  essentially  and  unmistakably 
a  gentleman. 

I  hardly  realize  the  fact  that  he  is  dead.  Every  line  of  his  counte- 
nance lingers  with  me  as  I  speak,  but,  alas,  it  is  true  the  braye  and 
kind  heart  is  pulseless  now,  the  well  remembered  form  is  but  senseless 
clay,  the  laurels  which  he  won  by  a  long  and  active  life  of  honest  citi- 
zenship and  of  public  trust  and  duties  faithfully  discharged,  which  he 
wore  so  gracefully  and  so  well,  are  faded  and  gone.  Fi*om  the  un- 
known world  on  which  he  has  entered  no  messenger  has  oome  back  to 
tell  what  place  he  takes  amongst  the  vast  throng  there  waiting  for  the 
grand  assize. 

I  first  knew  Judge  Brazee  as  a  member  of  the  Supreme  Court  of  this 
state,  and  during  the  time  he  occupied  that  position  I  fail  to  recall,  either 
through  his  associates  or  the  bar  of  the  state,  any  comment  unfavorable 
to  him  as  an  upright  judge,  as  an  able  la^vyer  and  one  eminently  fitted 
for  the  position  to  which  he  had  been  elevated.  I  subsequently  knew 
him  as  United  States  Disti*ict  Attorney,  and  I  can  truthfully  say  that  so 
far  as  my  personal  knowledge  goes,  and  so  far  as  my  information  ob- 
tains, that  in  that  position  he  never  persecuted,  but  religiously  prose- 
cuted. In  retiring  from  that  office  his  administration  was  without  stain. 
True,  it  may  be  said  of  him  as  of  another  eminent  judge  of  a  sister  state, 
that  his  life  was  a  long  struggle,  a  struggle  against  himself,  a  struggle 
against  untoward  fortune,  a  struggle  against  an  infiimlty  which  the  world 
knew  little  of  and  allowed  not  for.  He  possessed  none  of  the  ti'aits  of  a 
couitier ;  he  would  neither  be  subsei'vient  to  power  nor  patient  in  the 
presence  of  wrong  and  oppression.  Like  the  oak  of  the  forest  he 
could  break  but  he  could  not  bend.  He  hated  a  wrong  more  than  he 
loved  the  victim  of  the  wrong.  Such  a  man  could  never  be  popular, — 
he  never  sought  to  be.  I  think  it  may  be  truly  said  that  he  despised 
the  popularity  that  is  run  after,  and  in  his  later  life  we  all  know  that  he 
challenged  the  fame  that  waits  upon  gi'and  deeds,  upon  intellectual  and 
moral  power.  Behind  his  brain  power  it  is  evident  there  lay  a  will 
power  which  has  rarely  been  equaled  among  the  sons  of  men,  an  inten- 
sity of  purpose  which  no  obstacle  or  defeat  could  daunt,  and  a  deter- 
mination of  character  which  brightened  with  every  encounter  and  rose 
freshened  from  every  overthrow.  The  time  and  the  occasion  neither 
permit  nor  require  from  me  more  extended  remarks,  and  I  hasten  to 
close.  I  quit  the  subject  with  regret ;  it  is  one  on  which  I  would  fain 
linger ;  but  e^er  I  pass  I  may  be  permitted  to  say  with  perfect  truth  that 
in  the  death  of  Judge  Brazee  this  state  has  lost  a  citizen  as  noble  and 
true  hearted  as  any  who  live  in  its  broad  expanse ;  justice,  an  officer 
woithy  of  all  confidence,  esteem  and  respect ;  the  membei*s  of  the  bar 
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and  a  large  and  sorrowing  circle  of  relatives  and  friends,  a  member  of 
their  society  whose  exalted  personal  character  did  him  and  them  more 
honor  than  even  the  high  stations  which  ho  so  worthily  filled  during  his 
life. 

I  can  but  conclude  by  saying.  Worthy  and  excellent  friend,  farewell. 
Deep  and  dreamless  be  to  thee  the  sleep  of  the  grave,  until  summoned 
to  that  reward  which  we  are  well  assured  shall  at  last  be  bestowed  on 
the  faithful  and  honest  heart. 

Thereupon  the  following  order  was  made  by  the  court ; 

The  resolutions  offered  by  the  bar  are  accepted  and  are 
ordered  entered  upon  the  records  of  the  court,  together  with 
the  proceedings  of  to-day. 


«•■•» 


Proceedings  on  the  occasion  of  the  decease  of 

HON.  LUTHER  S.  DIXON, 

At  a  session  of  the  Court  of  Appeals  held  on  Monday, 
March  14, 1892,  the  Hon.  H.  W.  Hobson  presented  to  the 
court  the  following  resolutions  prepared  by  a  committee  of 
the  members  of  the  bar  appointed  for  the  purpose,  and  there- 
upon adopted  at  a  bar  meeting  held  in  the  city  of  Denver : 

Tour  committee  appointed  to  prepare  resolutions  expressive  of  the 
sentiments  and  emotions  of  the  bar  upon  the  event  of  the  death  of 
Judge  Dixon  respectfully  report  the  following : 

Whereas^  the  painful  intelligence  has  come  to  us  that  our  worthy 
brother  of  the  legal  profession,  the  Honorable  Luther  S.  Dixon,  has 
suddenly  depaited  this  life  while  temporarily  absent  from  this  state, 
therefore ; — 

Be  it  resolved : 

First.  That  it  was  with  unfeigned  sui*prise,  and  with  feelings  of  pro- 
found sorrow,  that  the  members  of  the  bar  received  the  melancholy 
tidings  that  one  for  whom  they  entertained  such  reverent  respect,  and 
such  heaitfelt  affection,  should  be  thus  so  suddenly  and  unexpectedly 
taken  from  them  by  the  rude  hand  of  death. 

Second.  That  in  the  death  of  our  brother  the  legal  profession  and 
his  many  friends,  both  within  and  without  the  profession,  as  well  as 
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the  community  at  large,  have  suffered  a  distressing  calamity,  and  it  is 
the  sense  of  tiiis  meeting  tiiat  we  should  not  only  give  expression  to 
our  feelings  of  sorro\¥  at  this  sad  event,  but  likewise  take  the  necessaiy 
steps  to  perpetuate  the  tributes  of  honor  and  i*espect  which  wo  shall  pay 
to  the  memoiy  of  the  deceased. 

Third.  That  in  common  with  the  members  of  the  entire  community, 
of  which  Judge  Dixon  was  a  distinguished  and  honored  member,  we 
sincerely  mourn  his  loss,  and  as  members  of  the  same  profession  in 
which  he  was  so  justly  eminent  in  all  the  qualities  which  constitute  a 
great  jurist  and  lawyer,  we  feel  an  additional  loss  by  the  removal  from 
our  ranks  of  one  who  was  not  only  genial  and  courteous  to  all,  but  an 
able,  just  and  conscientious  member  of  the  bar. 

Fouith.  That  dunng  the  long  residence  of  the  distinguished  jurist 
among  us  the  bar  of  this  state  has  felt  an  honest  pride  in  the  fact  that 
the  roll  of  attorneys  of  our  courts  was  gi*aced  with  the  lustre  of  tlie 
name  of  one  so  eminent — one  who  had,  for  the  period  of  fifteen  yeai's, 
been  honored  by  his  fellow-citizens  of  a  sister  state  with  the  position 
of  Chief  Justice  of  its  highest  judicial  tribunal,  and  one  whose  opinions 
on  important  legal  propositions  have  been  and  ever  will  be  cited  alike 
by  courts,  lawyers  and  law-writers. 

Fifth.  That  we  tender  to  the  family  of  the  deceased  our  heartfelt 
sympathy  in  their  great  affliction. 

Sixth.  That  a  copy  of  these  proceedings  be  presented  to  the  Supreme 
Court,  the  Court  of  Appeals,  the  United  States  Circuit  Court,  and  to 
the  District  and  County  Courts  of  Arapahoe  county,  with  the  request 
that  they  be  spreuad  upon  their  records. 

Respectfully, 

Wm.  E.  Beck, 
Hugh  Butler, 
Sam^l  E.  Bhowne. 


On  presenting  the  foregoing  resolutions  Mr.  Hobson  ad- 
dressed the  court  as  follows  : 

When  men  of  mind  meet  in  conference  and  counsel  or  for  exchange 
of  views,  the  friction  of  intellect,  as  a  rule,  produces  a  current  of  ideas 
both  instructive  and  beautiful,  and  so  when  men  of  our  profession,  ed- 
ucated and  trained  to  appreciate  the  spiritualities  of  life,  as  well  as  the 
dry  science  of  law,  meet  to  exchange  thoughts  and  sentiments  about  a 
dead  elder,  illustrious  in  his  life,  canonized  in  his  death,  words  of 
praise  soon  swell  into  great  throbbing  chords  which  voice  pseans  of 
pride  in  the  strength  of  the  lawyer,  in  harmony  with  elegies  of  sorrow 
over  the  loss  of  the  brother. 
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In  more  than  one  commanity,  and  by  scores  of  living  friends  the 
changes  have  been  rung  in  eloquent  tones,  telling  of  the  merits  of  one 
who  was  indeed  a  giant  among  the  tallest  of  men,  and  I  feel  that  no 
additional  words  are  needed  to  even  up  the  measure  of  his  dues,  to 
round  out  the  circumference  of  his  worth. 

I  shall  not,  if  your  Honors  please,  attempt  any  sketch  of  our  dead 
friend^s  life,  for  the  subject  is  too  important  to  be  cursorily  treated,  and§ 
too  great  for  other  than  a  skilful  tongue.  His  life  had  perhaps  the 
incidents  of  other  lives,  successes  and  failures,  but  his  successes  were 
to  the  glory  of  his  profession  and  the  good  of  his  fellow-men,  whilst 
his  failures  were  but  stepping-stones  to  nobler  efforts,  higher  accom- 
plishments. 

Nor  shall  I  elaborate  the  reputation  he  had  amongst  men,  nor  the 
fame  he  has  left  to  posterity,  for  it  may  be  that  any  woi*ds  of  mine 
would,  in  their  weakness,  do  discredit  to  the  theme.  I  may,  however, 
be  allowed  for  a  few  moments  to  g^ve  expression  to  some  of  my  per- 
sonal impressions  about  Judge  Dixon,  formed  under  circumstances 
which  enabled  me  to  take  a  fair  measure  of  the  man  and  his  character. 
To  avoid  any  appearance  of  mere  i4ietoric  or  claim  to  an  intimacy  not 
enjoyed,  I  may  say,  that  for  quite  a  time  after  coming  to  Denver 
I  was  in  Judge  Dixon^s  offices,  coming  into  constant  contact  with  him, 
and  subsequently  I  enjoyed  frequent  and  cordial  meetings  with  him. 
If  I  needed  information  or  advice  I  went  to  him.  If  I  -were  in  legal 
perplexity  or  darkness,  I  sought  light  from  his  strong  intellect,  which 
shed  its  rays  with  equal  gladness  and  power  in  the  small  chapels  of 
an  inquiring  and  uncertain  mind,  as  in  the  great  naves  and  transepts 
of  the  highest  temples  of  justice. 

One  characteristic  of  Judge  DixoK  always  impressed  one  with  great 
force, — it  was  the  corner  stone  of  his  professional  success,  tho  founda- 
tion of  the  respect  eveiywhere  entertained  for  him, — ^he  was  pre- 
eminently a  lawyer,  and  to  the  worthy  of  our  profession  that  word  is 
a  great  epitome  of  merit.  His  life  as  a  lawyer  may  be  expressed  in 
the  words  of  Burke,  **  Remember,  resemble,  persevere."  He  remem- 
bered the  lessons  of  his  youth,  the  experiences  of  his  manhood  and  the 
wisdom  of  the  sages.  He  resembled  the  great  exemplars  of  his  pro- 
fession to  whom  immortal  glory  belongs,  and  he  persevered  in  good 
and  noble  thinking,  earnest  and  real  study,  Mrise  and  true  teaching. 
Somewhere  in  old  Plutarch^s  writings,  if  I  mistake  not,  Alexander  is 
made  to  soften  the  temper  of  his  conquest  by  saying  of  tho  Persians, 
**  that  they  did  not  seem  conscious  that  there  could  be  anything  more 
princely  than  a  life  of  toil.^' 

What  a  beautiful  sentiment  to  believe  I 

What  a  splendid  motto  to  illustrate ! 

What  a  noble  encomium  to  deserve  I 
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But  alas  how  few  of  us  can  claim  any  one  of  these  parts,  and  rare  in- 
deed is  he  among  men  who  can,  as  Judge  Dixon  could,  claim  all  that 
the  conqueror's  words  imply. 

Among  other  things  that  impressed  me  about  Judge  DixoN^s  life 
were  the  catholicity  of  his  opinions,  the  charity  of  his  judgments,  tlie 
purity  of  his  thoughts.  These  traits  are  the  more  notewoithy  when  I 
A  say  that  those  of  us  who  knew  him  best  knew  that  his  years  were  not 
all  spent  in  pleasantness  and  peace,  but  that  son*ow  and  sickness,  af- 
fliction and  temptation,  and  other  ills  of  men  beset  his  pathway  and 
threw  long  shadows  down  the  vista  of  his  past,  across  the  progress  of 
his  present,  along  the  way  of  his  future. 

A  striking  fact  to  be  noted  in  the  lives  of  most  good  men,  beginning 
with  our  Saviour,  is  that  many  of  their  noblest  words,  truest  thoughts 
and  highest  deeds  come  from  amidst  the  shadows  of  their  life  Gethsem- 
anes.  So  it  was  with  our  friend,  and  in  the  list  of  the  above  mentioned 
chosen,  his  name  stands  iiigh. 

Need  I  mention  the  earnestness  and  conscientiousness  of  his  work? 
If  I  were  speaking  to  the  young,  no  finer  argument  for  instixiction  could 
be  selected,  but  to  those  of  the  bar,  his  own  life,  his  own  deeds  speak 
more  eloquently  than  could  be  done  by  the  most  cultured  tongue. 

When  Cromwell  demanded  of  the  commonwealth  soldiei*s  in  the 
place  of  the  decayed  serving  men  and  tapstera  who  filled  his  army,  he 
said  he  wished  men  *'  who  made  some  conscience  of  what  they  did.'^ 

May  it  please  your  Honors  this  is  what  our  commonwealth  of  to-day 
need  in  the  gi'eat  fight  between  the  material  and  spiritual  in  our  natures, 
and  if  I  were  to  be  asked  to  point  out  a  great  captain  in  the  array  of 
those  *'  who  have  made  some  conscience  of  their  acts,'^  I  should  point 
reverently  to  the  grave  of  Luther  S.  Dixon. 

During  the  years  which  it  pleased  God  to  give  him  Judge  DixoN 
was  known  as  a  man,  a  lawyer  and  a  judge. 

Of  him  as  a  man  I  have  loved  to  think  and  speak. 

We  all  miss  and  mourn  him  as  the  second,  and  the  books  teach  us  to 
know  him  as  the  third. 

Upon  his  reputation  as  a  judge  I  need  not  dwell,  for  all  the  world 
knows  of  that,  but  because  of  their  appropriateness  to  him  and  because 
they  so  well  describe  what  I  know  him  to  have  been  as  a  judge,  I  will 
close  my  remarks  by  recalling  the  words  of  that  old  Nestor,  John  Mar- 
shall, when  he  so  beautifully  cast  the  spectrum  of  the  upright  and 
fearless  judge,  the  faithful  and  earnest  lawyer,  the  pure  and  patriotic 
man.  In  a  celebrated  cause,  when  the  calumny  of  malice,  the  ven- 
geance of  power  and  the  condemnation  of  public  sentiment  were  boldly 
threatened  him,  he  said,  with  a  dignity  and  grandeur  which  awed  even 
hft}  enemies,  '*  That  this  court  does  not  usurp  power  is  most  true ;  that 
this  court  dares  not  shrink  from  its  duty  is  not  less  true.    No  man  is 
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desirouH  of  placing  himself  in  a  disagreeable  situation ;  no  man  is  de- 
sirous of  becoming  the  peculiar  subject  of  calumny ;  no  man,  might  he 
let  the  bitter  cup  of  duty  pass  from  him  without  deep  reproach,  would 
drain  it  to  the  bottom ;  but  if  he  has  no  choice  in  the  case ;  if  there  is 
no  alternative  presented  to  him  but  a  dereliction  of  duty  or  the  oppro- 
brium of  those  who  are  denominated  the  wodd,  he  merits  the  contempt 
as  well  as  the  indignation  of  his  countiy  who  can  hesitate  which  to 
embrace." 

In  the  walhalla  of  our  countiy^s  dead  Luther  S.  I>ixon,  our  one- 
time leader,  brother  and  friend,  sits  in  a  place  not  the  faithest  removed 
from  the  place  of  the  Great  Chief  Justice. 

Hon.  Julius  B.  Bissell,  one  of  the  judges  of  the  court, 
responded  as  follows  in  behalf  of  the  court : 

The  court  receives  the  resolutions  upon  the  death  of  Judge  Dixon 
with  a  sincere  concurrence  in  their  sentiments. 

These  proceedings  are  in  harmony  with  an  ancient  and  venerable 
usa^e,  of  which  much  of  the  original  spirit  and  purpose  has  been  lost 
byT^e  universality  of  the  practice  in  these  times,  and  the  inconsiderate 
warmth  and  breadth  of  tlie  eulogies  commonly  pronounced.  It  is  thus 
that  they  sometimes  fail  to  subserve  the  pui'pose  of  their  origin  and  to 
accomplish  the  deeper  and  more  signilScant  ends  involved  in  their  con- 
ception. Now  and  again  an  oak  falls  in  the  legal  forest,  and  as  our 
ears  catch  the  echo  it  brings  to  our  attention  the  noble  proportions  of 
the  mighty  dead,  and  worthily  impels  us  to  an  apt  expression  of  the 
qualities  exhibited  by  his  life  and  character.  The  life  and  public  ser- 
vices of  Judge  Dixon  bring  our  present  action  within  these  sharply^ 
defined  boundaries  and  must  subserve  a  just  and  useful  purpose.  The 
proceedings  assume  their  normal  and  original  significance,  and  will 
serve  to  crystallize  in  well-defined  forms,  with  clear-cut  angles,  what 
shall  be  to  his  contemporaries  an  inspiration  and  a  hope,  and  to  the 
coming  generation  of  lawyers  a  stimulus  and  an  ambition. 

In  what  shall  be  said  by  the  court  on  this  occasion  there  will  be  an 
attempt  to  observe  the  limitations  resulting  from  the  character  and  pro- 
poitions  exhibited  in  the  cai'eer  of  the  dead  jurist.  Superlatives  are  sel- 
dom wisely  used.  A  just  and  fair  estimate  of  a  lawyer^s  services  to  the 
public  and  his  clients  rarely  wanunts  a  departure  from  exact  and  con- 
servative criticism.  This  course  is  in  accord  with  the  well  known  tastes 
and  habits  of  our  lamented  brother.  His  nature  was  robust  and  simple. 
He  was  not  a  man  of  phenomenal  intellectual  power,  nor  one  who 
exhibited  striking  and  unusual  brilliancy  in  his  public  efforts  or  private 
labors.  A  century  recoi-ds  the  birth  and  death  of  few  men  who  can 
truthfully  be  said  to  exhibit  these  surprising  and  abnormal  powers 
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He  was  a  man  of  great  vigor  of  mind,  possessed  of  the  capacity  of 
continuous  and  protracted  mental  labor,  and  these  qualities  produced 
results  which  stamped  him  as  the  strong,  able,  vigorous  lawyer  and 
judge  expressed  in  his  reputation  and  standing  at  the  bar.  The  uni- 
versality of  education  and  special  training  in  our  genemtion  has  largely 
leveled  the  hill  fi*om  which  in  ancient  times  the  learned  and  powerful 
looked  on  the  multitude  below.  Probably  in  general  the  differences  in 
intellectual  capacity  would  not  appear  unusual  if  there  could  be  found 
a  balance  in  which  they  might  be  weighed.  The  industry,  the  physical 
capacity  for  protiucted  lak>or,  the  stimulus  of  a  great  and  sufficiently 
controlling  ambition,  or  of  compelling  circumstances  have  usually 
carried  forward  that  man  who  is  found  on  the  highest  place.  All  these 
things  conspired  to  make  Judge  Dixon  the  lawyer  he  was.  Of  large 
and  enduring  physique,  mentally  vigorous  and  apt,  pushed  by  the 
crowding  necessities  of  an  onerous  judicial  position,  he  developed  into 
a  strong  and  able  lawyer  whose  learning  and  ability  were  universally 
conceded  and  recognized.  In  one  sense  his  was  an  inverted  career. 
His  expeiience,  his  learning,  his  piincipal  development  occuiTed  before 
he  stepped  into  the  wrestling  ranks  of  our  pushing,  struggling  profes- 
sion. Whether  such  a  ti'aining  best  fits  a  man  for  the  peculiar  dlties 
of  a  nisi  prius  lawyer  may  well  be  doubted.  It  is  probably  for  this 
reason  that  Judge  Dixon's  best  work  and  most  successful  labor  was 
performed  in  his  office,  where  he  was  always  a  safe  and  pnident  coun- 
sellor, and  handled  the  weighty  affairs  intrusted  to  his  management 
with  pinidence  and  a  wise  prevision  which  attracted  a  gi*owing  and  an 
abiding  clientage.  After  all  it  is  doubtful  if  this  particular  field  is  not 
tliat  which  calls  for  the  widest  learning  and  the  greatest  experience. 
The  ephemei*al  reputation  of  the  brilliant  practitioner  rarely  outlasts 
the  generation  in  which  it  was  acquired.  It  is  more  widely  recognized, 
and  to  the  living  brings  its  rewards.  Of  tliis  but  little  enured  to  the 
learned  lawyer  whose  memory  we  honor.  He  had  neither  the  natnral 
gifts,  the  acquired  facility,  nor  the  vivid,  warm  and  imaginative  dis- 
position which  is  a  prerequisite  to  such  distinction.  This  is  but  a  prac- 
tical application  of  the  well  recognized  intellectual  limitations  common 
to  men.  The  possession  of  all  gifts  is  given  to  none.  Whoever  carves 
out  a  position  and  a  name  has  succeeded  because  there  are  in  him 
qualities  in  excess  of  the  usual  gifts.  Such  gifts  were  enjoyed,  devel- 
oped and  well  exercised  by  Judge  Dixon.  His  ability  to  weigh,  sift, 
balance  and  estimate  the  law  as  it  is  written  was  strongly  marked  and 
shown  in  all  bis  work.  The  power  of  determining  what  law  should 
govern  an  existing  controveray,  and  the  ability  to  support  his  conclu- 
sions with  powerful  argumentation  and  illuminating  reason  he  had  in 
a  most  marked  degree.  To  adapt  a  phrase,  he  was  strong  in  the  line 
of  applied  law. 
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When  all  the  estimates  of  Judge  Dixon^s  chai*acter  are  gathered 
togethei*  and  the  history  of  his  life  is  recoixled,  I  think  it  will  be 
generally  conceded  that  he  will  live  in  the  record  which  he  made 
on  the  bench.  This  posthumous  fame  is  really  the  great  reward  of 
honest  judicial  labor.  If  the  judge  be  foitunate  enough  to  live  and 
act  when  great  interests  ai*e  at  issue,  and  his  decisions  establish  those 
rules  and  principles  which  the  bar  and  people  acknowledge  to  be  wise 
and  accurate  determinations  of  what  ought  to  control  affairs,  he  will 
write  for  himself  a  memorial  more  lasting  than  the  eulogies  of  his 
brethren,  and  in  contemplation  more  satisfying  than  the  plaudits  of  the 
masses  over  the  victories  in  professional  encounter.  This  was  the 
good  fortune  of  our  dead  brother.  His  judicial  record  was  made  when 
in  tlie  history  of  the  nation  and  the  development  of  his  state  gi*ave 
matters  of  lasting  interest  to  the  people  were  adjudicated.  The  part 
he  took  was  so  well  and  worthily  done  that  it  justly  secured  for  him  a 
reputation  for  legal  learning,  incorruptible  integrity  and  unswerving 
obedience  to  his  convictions,  which  will  survive  the  generation  in  which 
he  lived,  and  prove  a  noble  heritage  for  his  children  and  a  shining 
beacon  light  to  the  future  of  the  profession.  He  may,  as  Solon  said,  be 
truly  called  happy,  since  to  the  day  of  his  death  neither  storms,  calam« 
ities,  nor  calumnies  dimmed  the  brightness  of  his  days. 

Let  the  resolutions  be  spread  upon  the  records. 
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M.  J.  Mabks,  Appellant,  v.  C.  A.  Anderson  bt  al., 

A  ppellees.  ^-  ^»i 

3     25 

10c  209 

1.  AssiONiCBNT  OF  A  SPECIFIC  PuiTO  TO  Pbefebred  Cbeditobs. — ^The        I    I      1 

I  1 1    370 

assignment  of  a  fund  by  an  insolvent  debtor  to  one  of  his  creditors,        > 
made  for  the  benefit  of  the  assignee  and  a  certain  other  creditor,  is 
not  invalidated  by  the  subsequent  act  of  the  latter  creditor  in  trans-  , 

ferring  his  claim  for  collection  and  without  consideration  to  the  as- 
signee, or  by  the  acts  of  the  two  favored  creditors  in  agi*eeing  upon 
a  ratable  di^ti*ibution  of  the  fund  between  them,  it  not  being  sufii- 
cient  to  pay  their  claims  in  full. 

2.  Attempt  to  Reach  Assigned  Fund  in  Hands  of  Holder.  —  In 

proceedings  brought  by  a  non-preferred  creditor  of  an  insolvent 
debtor  to  reach  a  fund  due  the  debtor  in  the  liands  of  the  holder 
thereof,  but  which  had  been  assigned  by  the  debtor  to  certain  pre- 
ferred creditors,  the  issues  raised  upon  the  intervention  of  the  as- 
signee being  the  validity  of  the  assignment,  and  whether  a  surplus 
existed  after  satisfaction  of  the  preferred  claims,  in  the  absence  of 
evidence  to  establish  affirmatively  either  issue,  the  court  was  justi- 
fied in  ordering  the  delivery  of  the  fund  to  the  assignee. 
8.  Liabiijtt  of  Gabnishee. — Generally  a  garnishee  is  not  chargeable, 
unless  the  defendant  could  recover  of  him,  by  an  action  instituted 
for  that  purpose,  what  the  plaintiff  seeks  to  secure  by  garnishment 
proceedings. 
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2  Marks  v.  Anderson.  [April  T,, 

Appeal  from  District  Court  of  Chaffee  County 

Mr.  G.  K.  Hartenstein,  for  appellant. 

Mr.  C.  S.  LiBBY,  for  appellee. 

Reed,  J.  The  records  and  abstract  in  this  case  ai*e  both 
defective.  It  appears,  by  an  allegation  in  the  petition  of 
the  intervener,  that  at  some  time  prior  to  the  intervention 
of  appellee  Maynard  appellant  had  obtained  a  judgment 
against  Andei-son  &  Son,  but  at  what  time  and  for  what 
amount  is  not  disclosed.  An  execution  appears  to  have 
been  issued  and  garnishee  process  served  upon  appellee 
Bradbury. 

On  the  3d  of  June,  1887,  Bradbury  was  a  contractor  on 
the  Midland  Railroad.  Anderaon  &  Son  were  sub-contractors 
under  Bradbury,  and  were  indebted  to  the  firm  of  Wood 
Brothei-s  in  the  sum  of  $6,619,  and  to  Maynard  &  Co.  in 
the  sum  of  $3,000 ;  that  on  that  date  Wood  Bros.,  by  an 
instrument  in  writing,  assigned  its  claim  and  indebtedness 
to  Maynard  (appellee)  ;  that  such  claim  was  not  purchased 
by  Maynard,  or  »t  least  no  considemtion  passed,  the  object 
of  the  assignment  being  to  transfer  the  claim,  allowing  the 
assignee  to  collect  it  and  pay  it  over  to  the  assignor,  or  a  due 
proportion  of  what  should  be  collected,  such  payment  to  be 
applied  ratably  upon  the  entire  indebtedness  in  the  hands  of 
Maynard,  amounting  to  near  $10,000. 

On  the  same  date  Andei'son  &  Son,  by  an  instrument  in 
writing,  assigned  to  Maynard  all  moneys  due  and  to  become 
due  from  Bradbury  to  them  upon  the  sub-contract  to  pay  or 
secure  the  two  claims  in  the  hands  of  Maynard.  It  appears 
incidentally  that  Anderson  &  Son  completed  their  contract, 
and  that  upon  its  completion  there  was  a  considerable  sum 
of  money  in  the  hands  of  Bradbuiy,  due  by  him  for  the 
work  of  Anderson  &  Son.  What  the  amount  was  is  no^ 
where  shown. 

It  also  appeara  incidentally,  in  the  judgment  of  the  court 
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ouly,  that  before  the  determination  of  this  case  Bradbury 
had  paid  a  sum  of  money  into  court  to  await  the  result. 
Whether  it  was  all  that  was  owing  by  Bradbury,  or  what 
the  amount  was,  is  not  shown. 

The  case  was  tried  to  the  court  without  a  jury,  the  only 
testimony  introduced  being  that  of  the  intervenor. 

The  judgment  of  the  court  was  as  follows : — ^'  It  is  or- 
dered that  the  clerk  of  this  court  pay  over  to  the  said  in- 
tervenor the  amount  of  the  deposit  in  his  hands,  and  it  is 
further  considered  by  the  court  that  the  said. defendants  do 
have  and  recover  of  and  from  the  said  plaintiff  all  their 
costs  in  this  behalf  expended,  to  be  taxed,  and  have  execu-^ 
tion  therefor." 

The  only  assignment  of  error  is  the  following :  **  The 
court  erred  in  rendering  judgment  in  favor  of  the  inter- 
venor, because  the  testimony  was  not  sufiBcient  to  entitle 
him  to  recover." 

The  only  question  is,  "was  the  evidence  sufficient  to  war- 
rant the  finding  ?  "  No  question  of  fraud  or  collusion  was 
made  by  the  pleadings.  It  appears  to  have  been  conceded 
that  the  amounts  claimed  by  Wood  Bros,  and  Maynard  were 
due  and  were  just  debts.  The  main  contention  on  the  part 
of  the  appellant  is  tliat  the  assignment  of  Wood  Bros,  to 
Maynard,  being  only  for  collection,  no  consideration  having 
been  paid,  did  not  vest  the  intervenor  with  a  title,  so  that 
he  was  entitled  to  the  assigned  fund  to  the  exclusion  of  other 
creditors.  • 

It  is  conceded  that  so  far  as  the  original  claim  of  Maynard 
was  concerned,  it  was  by  virtue  of  the  assignment  of  Ander- 
son &  Son  entitled  to  priority  from  the  fund  assigned. 

The  important  question  seems  to  have  been  overlooked  by 
counsel,  or  made  secondary.  If  the  assignment  of  Anderson 
&  Son  of  the  entire  fund  for  the  payment  of  the  two  claims 
was  legal  and  pmper,  there  was  a  disposition  by  the  assign- 
ors of  the  entire  fund  sought  to  be  reached  by  the  appellant, 
and  if  that  disposition  was  valid  it  is  unimportant  whether 
the  payment  of  the  claim  of  Wood  Bros,  was  direct,  or 
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through  the  agency  of  the  intervenor;  whether  there  was 
a  consideration  paid  by  Maynard  or  not.  In  other  words,  if 
the  fund  in  the  hands  of  Bradbury  had  been  properly  and 
wholly  disposed  of,  and  nothing  undisposed  of  remained 
with  him,  there  was  an  end  of  the  process  of  garnishment, 
and  the  arrangement  between  Wood  Bros,  and  Maynard,  in 
regard  to  the  distribution  of  the  fund,  was  one  in  which  ap- 
pellant had  no  concern,  and  the  same  may  be  said  in  regard 
to  the  question  of  whether  a  consideration  passed  for  a  trans- 
fer of  the  claim  of  Wood  Bros,  to  Maynard.  It  was  a  mat- 
ter i*esiing  entirely  with  them,  which  in  no  way  affected  the 
right  of  appellant  to  reach  the  fund  in  the  hands  of  Brad- 
bury. ^^  The  general  rule  is  that  the  garnishee  is  not  charge- 
able tinless  the  defendant  could  recover  of  him  what  the 
plaintiff  seeks  to  secure  by  garnishment."  Wap.  on  Attach. 
202;  Drake  on  Attach.  §458;  Sickman  v.  Ahemathy^  14 
Colo.  184. 

Numerous  cases  might  be  cited,  if  necessary,  in  support 
of  this  rule.  There  is  one  notable  exception  to  this  general 
rule  where  the  garnishee  is  in  possession  of  effeetB  of  the  de- 
fendant under  a  fraudulent  transfer,  but  the  principle  is  not 
involved  in  this  case.  Hence,  if  the  assignment  of  Ander- 
son &  Son  was  such  as  to  divest  them  of  any  interest  in  the 
fund  remaining  with  Bradbury,  and  there  was  no  money  in 
his  hands  that  Anderson  &  Sou  could  reach  by  proceedings 
against  him,  there  was  nothing  appellant  could  reach  by 
garnishment. 

^  The  execution  of  the  instrument  by  which  the  assignment 
of  Anderson  &  Son  was  made  was  properly  proved,  and  it 
was  put  in  evidence.  All  the  evidence  in  regard  to  it  was 
in'  support  of  its  regularity, — ^no  attempt  was  made  to  im- 
peach it.  The  court  was  warranted  in  finding  that  the  as- 
signors had  transferred  all  their  present  and  future  interest 
in  the  fund,  and  hsid  no  claim  they  could  assert  against  the 
garnishee,  consequently  there  was  nothing  appellant  could 
i«aoh  by  attachment  and  garnishment.  That  a  debtor  can 
prefer  one  creditor  to  the  exclusion  of  others,  where  no 
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qaestion  of  bona  fides  or  fraud  is  raised,  is  too  well  settled 
to  need  disposition. 

There  being  nothing  in  the  record  to  show  what  the 
amount  of  the  fund  for  distribution  was,  and  that  there  was 
a  balance  remaining  after  the  payment  of  the  two  claims,  it 
is  to  be  presumed  that  there  was  no  surplus.  The  only  ques* 
tion  presented  for  review  by  the  assignment  of  error  being 
as  to  the  sufficiency  of  the  evidence  to  support  the  finding, 
the  judgment  is  affirmed. 

Affirmed, 


Thb  Standard  AccroBNT  Insurance  Co.,  Appellant, 
V.  Paul  Friedenthal,  Appellee. 

1.  Policy  of  Insubaitcb — ^Epfkct  of  Recitals. — ^Where  a  policy  of 
accident  insurance,  properly  executed  by  the  officers  of  the  insur- 
ance company,  is  signed  and  delivered  by  the  agent  of  the  company 
to  the  insured,  it  becomes  the  contract  of  the  insurance  company, 
and  the  language  of  the  policy, — "in  consideration  *  *  •  and  of 
$37.50  does  hereby  insure,*^  etc.,  imports  the  payment  of  the  pre- 
mium prior  to  the  delivery  of  the  policy  as  the  consideration  for 
the  contract  of  insurance.  This  contract  can  only  be  impeached  by 
proof  that  the  policy  was  improperly  or  fraudulently  obtained  by 
the  insured. 

8.  CoHTRACT  BY  AoBNT  TO  GiVB  TiMB  TO  PAY  Pbbhiitm. — ^If  a  gen- 
eral agent  of  an  insurance  company  contracts  to  give  the  insured 
time  for  the  payment  of  the  premium,  and  to  accept  payment  from 
him  in  a  certain  manner,  thereupon  delivering  him  the  policy  of  in- 
surance, payment  of  the  premium  by  the  insured  in  the  manner 
specified  subsequent  to  an  injury  received  by  him  sustains  the  con- 
tract, and  the  policy  is  valid  from  the  date  of  delivery,  notwithstand- 
ing the  clause  therein,  "  this  policy  shall  not  take  effect  unless  the 
premium  is  paid  prior  to  the  happening  of  any  accident  under 
which  the  claim  is  made.*' 

8.  Action  on  Insubancb  Policy — ^Plbadikos. — It  is  only  necessary, 
primarily,  in  an  action  on  an  insurance  policy,  to  allege  the  contract 
of  insurance,  the  happening  of  the  contingency  rendering  the  com- 
pany liable  under  the  contract,  and  the  amount  of  indemnity  to 
which  the  insured  is  entitled.    Allegations  of  the  answer  settii^C 
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up  miflconduct  of  the  insunuio^  oompany^a  agent  neither  impeach 
the  contract  of  insurance,  nor  otherwise  constitute  a  defense  to  the 
action.  But  if  the  plaintiff,  instead  of  demurring  thereto,  traverses 
such  allegations  by  a  replication,  to  which  the  defendant  files  a  de- 
murrer, it  will  be  carried  back  and  sustained  to  the  answer. 

4.  EviDBNCES  OF  AuTHORiTT  TO  AoT  AS  Gbiteiiai*  Aovnt.— rWhcrs 

an  individual  is  permitted  by  an  insurance  company  to  act  as  its 
general  agent,  and  is  furnished  with  policies  executed  by  the  proper 
officers  of  the  company  to  be  filled  up,  countersigned  and  delivered 
by  him,  such  individual  is  invested  with  all  the  indicia  of  a  general 
agent  as  far  as  third  persons  are  concerned. 

5.  When  Admission  of   Incompetent  Testimony  will   not   Re- 

VERSE. — The  reception  of  incompetent  evidence  is  not  groimd  for 
reversal  where  the  trial  was  by  the  court,  as  it  will  be  presumed, 
nothing  appearing  to  the  contrary,  that  the  judge,  being  familiar 
with  the  rules  of  evidence,  disregarded  it. 

Appeal  from  District  Court  of  Chaffee  County. 

It  is  alleged  that,  on  the  21st  day  of  April,  1886,  the  ap- 
pellant issued  and  delivered  to  Eugene  H.  Teats  an  accident 
insurance  policy,  to  be  effective  for  twelve  months  from  its 
date,  whereby  Teats  was  to  receive  from  the  Insurance  Com- 
pany f  25  a  week  for  loss  of  time  in  consequence  of  any 
bodily  injury  sustained  by  lum  during  the  existence  of  such 
policy,  through  external,  violent  and  accidental  means,  which 
should  wholly  disable  him  from  transacting  his  business  as 
a  mining  superintendent. 

That  on  the  26th  day  of  April,  1886,  Teats  received  a 
bodily  injury  that  entitled  him  to  such  compensation  by  the 
terms  of  the  policy  of  insurance,  and  that  he  was  wholly 
disabled  for  the  period  of  thirteen  weeks,  and  was  entitled 
to  receive  the  sum  of  ^25. 

.  That  on  the  7th  day  of  August,  1886,  Teats  sold,  trans- 
ferred and  assigned  his  claim  against  the  appellant  to  Fxied- 
enthal,  the  appellee.  Friedenthal  brought  suit  for  the  sum  of 
^25  and  costs.  The  appellant  answered,  den}ring  the  mate- 
rial allegations  in  the  complaint,  and  for  further  and  special 
answer  alleged  that  Teats  did  make  application  to  one  A.  R. 
Hoyt,  then  acting /or  an  agent  of  the  appellant,  as  alleged  in 
the  complaint ;  and  that  by  the  terms  of  the  application,  and 
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the  policy  which  was  issued,  it  was  provided  that  Teats  should 
pay  as  a  premium  to  the  appellant  for  the  policy,  and  as  a 
condition  of  obtaining  it,  $87.50.  That  Teats  did  not  pay 
the  sum  of  987.60  nor  any  part  of  it,  and  that  the  policy  of 
insurance  was,  by  Hoyt,  without  any  right  or  authority,  de- 
livered to  Teats  without  the  payment  of  the  premium  as 
required ;  and  that  by  reason  of  the  failure  of  Teats  to  pay 
the  premium  the  appellant  was  not  liable. 

That  after  the  accident  and  on  the  28th  day  of  April, 
Teats  paid  to  A.  R.  Hoyt  $10,  which  Hoyt  had  no  authority 
to  receive,  and  that  at  the  time  of  receiving  the  injury  there 
was  none  of  the  premium  paid,  consequently,  that  the  appel- 
lant was  not  liable  upon  the  policy  of  insurance. 

A  replication  was  filed  in  which  it  was  denied  that  Hoyt, 
at  the  time  of  issuing  the  policy  of  insurance,  was  acting 
for  an  agent  of  the  appellant,  and  alleging  that  Hoyt  was  the 
agent  of  a]>pellant,  and  had  full  power  and  authority  to  make 
contracts  for  insurance  and  to  issue  and  deliver  policies  of 
insurance ;  and  that  by  virtue  of  such  agency  he  made  the 
contract  of  insurance  and  issued  the  policy,  and  signed  and 
executed  the  same  as  the  agent  of  the  appellant,  and  deliv- 
ered the  policy  to  Teats ;  admits  that  there  was  a  condition 
in  the  policy,  and  in  the  application,  to  the  effect  that  Teats 
should  pay  $87.50  premium;  and  admits  that  the  condition 
provides  that  the  policy  should  be  void  unless  the  premium 
is  paid  before  the  injury  was  received,  but  alleges  that  the 
agent  Hoyt  waived  the  condition  and  delivered  the  policy, 
and  expressly  agreed  with  Teats  that  the  premium  should 
not  be  paid  in  cash,  and  was  to  be  paid  at  some  subsequent 
time ;  that  Teats  had  under  his  control  as  mining  superin- 
tendent, a  large  number  of  men,  whom  Hoyt  was  desirous 
of  insuring,  and  solicited  Teats  to  use  his  influence  with  the 
men  to  induce  the\n  to  insure  with  Hoyt,  and  that  Teats  was 
to  pay  $10  in  cash  at  some  future  time,  and  the  balance  was 
to  be  paid  in  services  in  apliciting  the  insurance  of  the  men ; 
and  that  he  paid  $10  to  Hoyt  as  alleged  in  the  answer. 

A  demurrer  was  filed  to  the  replication.    The  demurrer 
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was  overruled.  A  trial  to  the  court  without  a  jury, — ^judg- 
ment for  the  appellant  in  the  sum  of  $310.  From  such  judg- 
ment this  appeal  was  taken.  Testimony  was  very  brief  and 
uncontradicted.  The  deposition  of  Teats  was  read,  in  which 
he  testified  to  the  arrangement  and  agreement  with  Hoyt,  by 
which  the  condition  of  the  policy  was  waived,  and  the  policy 
was  delivered,  to  be  effective  and  operative  from  its  date ; 
that  he,  Teats,  was  to  pay  $10  and  use  his  influence  with  the 
men  to  secure  business  and  insurance  for  the  company  of  ap- 
pellant, and  that  the  contract  was  that  the  premium  should 
be  $25,  instead  of  $37.50 ;  that  he  paid  the  $10,  but  not 
until  after  the  accident  occurred,  and  that  it  was  accepted 
by  Hoyt.  That  within  three  days  after  the  accident  he  fur- 
nished appellant  proof  of  the  injury  as  required  by  the  policy. 
A  copy  of  the  insurance  policy  was  also  put  in  evidence, 
signed  at  the  bottom,  ^^  A.  R.  Hoyt,  Agent  at  Leadville, 
Colorado  ;  C.  C.  Bowen,  Secretary ;  D.  M.  Ferry,  President. 
Countei*signed  this  21st  day  of  April,  1886,  A.  R.  Hoyt, 
Agent."  Indorsed  upon  such  policy,  among  other  condi- 
tions, was  the  following :  ^^  The  policy  shall  not  take  effect 
unless  the  premium  is  paid  prior  to  the  happening  of  any 
accident  under  which  claim  is  made."  Also  a  copy  of  the 
ftpplicatlon,  in  which,  among  other  statements,  occurs  the 
following,  which  is  the  only  one  necessary  to  be  noticed  in 
this  connection :  *^  9.  —  My  premium  for  this  period  is 
$87.50." 

Proper  proof,  as  required  by  the  company,  appears  to  have 
been  made  of  the  injury  and  its  nature,  and  the  length  of 
tinie  that  Teats  was  disabled  by  reason  of  such  accident,  ac- 
companied by  the  certificate  of  the  attending  physician.  In 
the  deposition  of  Teats  it  is  stated,  "  An  officer  of  the  com- 
pany from  Detroit,  Michigan,  also  General  State  Agent  Har- 
rison, of  Denver,  notified  me  that  they  would  be  in  Buena 
yista  to  adjust  the  claim.  They  came,  and  in  the  presence 
of  D.  C.  Sindlinger  asked  me  t(i  discount  the  claim,  but  no 
special  amount  was  offered."  The  appellant  objected  to  the 
reading  of  this  portion  of  the  deposition.     It  was  allowed 
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to  be  read  and,  the  court  reserved  the  decision  of  its  admis- 
sibility until  the  final  decision  of  the  case. 

The  overruling  of  the  demurrer  to  appellee's  replication 
is  assigned  for  error.  Also  the  overruling  of  the  objection 
made  to  the  deposition  of  the  witness,  Teats,  and  that  the 
judgment  in  favor  of  appellee  and  against  the  appellant  was 
erroneous. 

Messrs.  Pattebsoit  &  Thomas,  for  appellant 

Mr.  G.  E.  Habtbnsteik,  for  appellee. 

Rbed,  J.  There  were  no  issues  of  fact  to  be  determined 
in  the  case.  The  facts  appear  to  have  been  conceded,  at 
least  there  was  no  serious  controversy. 

The  first  question  arises  upon  the  pleading.  It  is  claimed 
that  there  was  a  departure,  that  the  replication  set  up  anew 
cause  of  action  not  embraced  in  the  complaint,  and  that  the 
court  erred  in  overruling  the  demurrer.  I  cannot  adopt  this 
contention.  The  contract  of  insurance  was  one  of  indem- 
nity,— ^to  indemnify  the  insured  to  the  extent  of  $25  a  week 
for  all  time  he  should,  by  accident,  be  disabled  from  perform- 
ing the  duties  of  a  mining  superintendent  for  the  term  of 
one  year  from  date.  The  premium  expressed  in  the  policy 
was  $37.50.  The  language  of  the  policy  is  "  in  considera- 
tion of  the  representations  in  the  application  for  this  policy, 
and  of  thirty-seven  dollars  and  fifty  hundredths,  does  hereby 
insure,"  etc.  The  policy,  though  not  containing  a  receipt 
for  the  $37.50  in  so  many  words,  was  signed  by  the  agent 
and  delivered,  and  became  the  contract  of  appellant,  and 
the  language  used,  "in  consideration  ♦  ♦  *  and  of  #37.50 
does  hereby  insure,"  etc.,  imports  the  payment  prior  to  the 
delivery,  as  the  consideration  for  the  delivery  of  the  contract 
to  the  insured.  When  delivered,  it  became  operative  and 
could  only  be  impeached  by  showing  that  it  had. been  ob- 
tained improperly  or  fraudulently  by  the  insured  in  such 
manner  as  to  negative  the  fact  of  the  legal  and  voluntary 
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delivery  of  the  policy  by  the  appellant.    When  delivei*ed 
and  operative,  all  that  was  necessary  primarily  was  to  allege 
the  contract  of  insurance — the  happening  of  the  contingency 
whereby  the  insurer  became  liable  to  pay  by  reason  of  the 
contract,  and  the  amount  of  indemnity  to  which  the  insured 
was  entitled.     Anything  impeaching  the  validity  of  the  con- 
tract should  have  been  alleged  by  way  of  defense.     This  was 
attempted,  but  the  matters  set  up  were  not  such  as  impeached 
the  contract, — not  acts  of  the  insured  by  which  the  policy 
was  defeated  or  improperly  obtained,  but  the  alleged  impro- 
per acts  of  appellant's  agent,  which  could  not  amount  to  a 
defense.     Had  appellee  demurred  to  the  special   defenses 
contained  in  the  answer,  the  demurrer  should  have  prevailed, 
but  he  replied  instead.     The  reply  was  to  matter  contained 
in  the  special  answer.     There  was  no  departure.     Applying 
old  common  law  maxims  of  pleading  that  are  equally  po- 
tent under  the  code, — that  a  bad  replication  is  good  enough 
for  a  bad  plea,  and  that  the  demurrer  reaches  back  to  the 
first  faulty  pleading,  I  am  compelled  to  hold  that  the  judg- 
ment of  the  court  upon  the  demurrer  was  coiTect.     Nor  can 
I  adopt  the  contention,  that  the  court  erred  in  its  ruling 
upon  that  portion  of  the  deposition  of  Teats  in  regard  to  an 
offer  to  compromise.     It  is  true  thTit  no  such  evidence  is 
competent,  and  had  the  case  been  tried  to  a  jury  appellant 
might  have  been  prejudiced  by  a  failure  to  suppress  it ;  but 
having  been  tried  by  a  judge  familiar  with  the  rules  of  evi- 
dence, the  presumption  is  that  it  was  wholly  disregarded, 
and  the  gist  of  the  contention  seems  to  be,  not  that  the 
court  acted  upon  the  evidence  to  the  prejudice  of  the  appel- 
lant, but  that  he  failed  to  state  that  he  had  disregarded  it. 

It  is  alleged  in  the  answer  that  Hoyt  was  not  the  agent  of 
appellant,  but  that  he  was  acting  for  an  agent.  No  proof 
was  offered  upon  the  trial  in  support  of  the  allegation.  The 
agency  seems  to  have  been  conceded.  As  far  as  the  assured 
was  concerned  there  was  no  question  of  the  agency.  What- 
ever question  there  may  have  been  between  the  agent  and 
bis  principal,  he  was  allowed  to  act  as  a  general  agent,  not 
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as  a  solicitor  only  of  insurance.  The  policies  of  the  com- 
pany, executed  by  its  proper  officers,  were  in  his  possession 
to  be  filled  and  countei*signed  and  delivered  by  him.  He 
was  invested  by  his  principal  with  all  the  indicia  of  a  gen- 
eral agent  in  that  locality,  and  that  was  sufficient  a:^  far  as 
third  parties  were  concerned. 

It  was  established  by  the  evidence  of  Teats  that  a  special 
contract  was  made  with  him,  whereby  the  cost  of  the  insur- 
ance to  him  was  to  be  925  instead  of  $37.50  ;  ten  dollars  of 
which  was  to  be  paid  at  an  early  day  in  money,  and  tlie  bal- 
ance was  to  be  paid  at  some  future  date  in  assisting  in  se- 
curing insurance  upon  men  in  his  employ.  This  contract 
was  not  contradicted  by  appellant,  and  is  conceded  ;  had  it 
not  been,  Hoyt  could  have  readily  denied  it. 

But  one  question  remains, — was  appellant  bound  by  the 
special  contract  of  its  agent,  Hoyt  ?  or  in  other  words,  could 
the  agent  by  such  a  contract  bind  his  principal  and  waive 
the  printed  provisions  and  stipulations  contained  in  and  at- 
tached to  the  policy  ?  ^^  A  person  authorized  to  accept  risks, 
to  agree  upon  and  settle  the  terms  of  insurance,  and  to  cany 
tiiem  into  effect  by  issuing  and  renewing  policies,  must  be 
regarded  as  a  general  agent  of  the  company  pending  nego- 
tiations *  *  *  and  the  possession  of  blank  policies  and  re- 
newal receipt,  signed  by  the  president  and  secretiiy,  is 
evidence  of  such  agency."  May  on  Ins.  §  126 ;  Pitney  v. 
Qlens  FalU  Ins.  Co.^  65  N.  Y.  6;  Post  v.  j^tna  Ins,  Co.^ 
43  Barb.  (N.  Y.)  851 ;  Carroll  v.  Charter  Oak  Ins.  Co.,  40 
Barb.  (N.  Y.)  252. 

It  is  conceded  that  no  part  of  the  premium  was  paid  until 
after  the  insured  received  the  injury.  Two  days  after  the 
injury  was  received  lilO  was  paid  and  accepted.  It  is  con- 
tended that  the  clause, — ^^  this  policy  shall  not  take  effect 
unless  the  premium  is  paid  prior  to  the  happen iig  of  any 
accident  under  which  claim  is  made,"  is  controlling,  and  it 
being  shown  that  it  was  not  complied  with,  no  action  could 
be  maintained.  Having  found  by  the  authorities  above  cited 
that  Hoyt  was  a  genersd  agent,  and  a  contract  was  made  by 
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him  to  give  time  and  accept  payment  in  a  certain  manner^ 
the  contention  cannot  prevail. 

To  give  the  provision  the  construction  claimed,  in  a  case 
like  the  present,  its  illegality  would  be  at  once  apparent.  It 
is  in  any  view  of  very  doubtful  validity,  and  can  only  be  sus- 
tained in  cases  where  there  was  no  legal  deliveiy  of  the  policy 
with  the  intention  of  making  it  operative.  In  cases  where 
the  possession  was  obtained  by  fraud,  or  for  the  purpose  of 
examination,  it  might  be  held  to  be  valid.  To  apply  it  to 
cases  where  the  transaction  was  consummated  and  the  policy 
voluntarily  delivered  to  the  insured  as  evidence  of  the  insur- 
ance would  at  once  render  the  illegality  apparent.  Take  any 
case  where  the  company  insured  for  a  year,  for  instance,  and 
delivered  its  policy,  and  by,  a  contract  payment  was  not  to 
be  made  until  the  expiration  of  the  year ;  the  insured  would 
be  held  liable  to  pay  for  the  entire  time,  whether  disabled  or 
not,  and  the  premium  being  unpaid  and  so  to  remain  until 
the  expiration  of  the  policy,  there  would  be  no  insurance 
whatever  in  case  of  injury  and  no  consideration  for  the  pre- 
mium, consequently  no  mutuality  of  contract.  Contracts  of 
insurance  must  be  regarded  and  construed  like  all  other  con- 
tracts, so,  if  possible,  as  to  make  them  mutual  and  effectuate 
the  intention  of  both  parties.  While  the  insurer  should  be 
guarded  against  fraud  and  misrepresentation,  the  insured 
should  have  indemnity  when  guiltless  of  fraud,  upon  com- 
pliance with  the  contract  as  made  by  him,  and  no  cunningly 
devised  provision  or  exception  in  the  policy  should  be  so  con- 
strued as  to  defeat  it. 

I  am  clearly  of  the  opinion  that  the  provision  requiring  pay- 
ment of  the  premium  could  be  and  was  waived  by  the  agent ; 
also,  that  the  acceptance  by  the  agent  of  the  payment  of  $10 
after  the  injury  was  received  was  also  evidence  that  no  de- 
fault had  been  made,  and  was  a  recognition  of  the  policy  as 
still  in  force.  That  a  general  agent  can  waive  any  condition 
inserted  in  the  provisions  of  the  policy  of  insurance  is  es- 
tablished by  numerous  authorities.  See  Pvtnam  v.  Ins,  Co,^ 
4  Fed.  Rep.  758 ;  Ball  etc.  Wagon  Co.  v.  Im.  Co.    20  Fed. 
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Rep.  282 ;  Joliffe  v.  Ins.  Oo.,  89  Wis-  117 ;  Ins.  Co.  v.  Few- 
nell,  49  111.  180;  Washoe  Tool  etc.  Co.  v.  Ins.  Co.,  66  N.  Y. 
613 ;  Boehm  v.  Ins.  Co.,  85  N.  Y.  181 ;  Sheldon  v.  Ins,  Co., 
26  N.  Y.  460 ;  UUnns  v.  Ins.  Co.,  118  Pa.  St.  886.  The 
judgment  of  the  district  coart  should  be  affirmed. 

Affirmed. 


<*•»» 


HuMPHBBY  B.  Chamberlain,  Plaintiff  in  Ebbob,  v. 
Mabk  Amtbr,  Defendant  in  Ebbob. 

1.  Salb  of  LAJfD  WITHOUT  CovENAinrs  AS  TO  Water-bight. — ^Tho 

owner  of  a^tract  of  land  gave  to  the  agent  of  the  party  who  subse- 
quently purchased  it  a  written  option  to  purchase  in  the  name  of 
the  agent,  at  a  certain  price.  The  owner  had  contracted  with  a 
water  company  to  supply  the  land  with  water  for  irrigation  on  in- 
stalments, part  of  which  had  been  paid,  but  no  mention  of  the 
water-right  was  made  in  the  option  to  purchase.  The  sale  was  miEuie, 
and  the  land  conyeyed  direct  to  the  purchaser  without  an  assign- 
ment of  the  water-right,  or  any  contract  in  regard  to  it.  Under 
such  circumstances  the  presumption  is  that  the  future  payments  on 
the  water-right  were  to  be  made  by  the  purchaser. 

2.  Unpaid  Instalments  not  Recoyebable  bt  Agent. — In  no  event 

could  the  agent  maintain  an  action  against  the  grantor  for  recovery 
of  the  unpaid  instalments.  Having  obtained  merely  an  option  to 
purchase  he  acquired  thereby  no  right  individually  to  the  water, 
separated  from  the  land,  and  e;ven  if  there  had  been  a  covenant  for 
and  conveyance  of  the  water-right,  the  agent  could  not  recover  the 
amount  of  the  unpaid  instalments  as  neither  land  nor  water  was 
conveyed  to  him. 

Error  to  Superior  Court  of  the  City  of  Denver. 

Mr.  A.  L.  DouD,  for  plaintiff  in  error. 

Messrs.  Sullivan  &  May,  for  defendant  in  error. 

'  '  Reed,  J.    This  suit  was  instituted  by  the  plaintiff  in  error 
on  October  7th,  1887.    It  appeai-s  by  the  allegations  in  the 
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complaint  that  for  some  years  prior  to  and  on  the  8th  day  of 
February,  1887,  the  defendant  in  error  was  the  owner  of 
eighty  acres  of  land  situated  under  the  line  of  The  Northern 
Colorado  Irrigation  Company's  ditch,  and  that  on  the  23d 
day  of  June,  1884,  the  defendant  in  error  entered  into  a  con* 
tract  with  the  corporation  owning  the  ditch,  for  water  to  irri- 
gate the  land.  By  the  terms  of  the  contract  defendant  in 
error  was  to  pay  to  the  corporation  fourteen  hundred  dollars 
for  a  right  to  buy  water  for  the  land,  and  was  to  pay  annually 
for  the  water  supply  for  irrigating  purposes  an  indefinite  sum, 
to  be  fixed  thereafter,  varying  from  one  dollar  arifd  a  half  to 
four  dollars  an  acre.  The  fouiteen  hundred  dollars  for  the 
water-right  was  to  be  paid  in  different  instalments  of  interest 
and  principal,  at  various  times,  from  the  date  of  tlie  making 
of  the  contract  to  June,  1891.  On  the  8th  day  of  February, 
1887,  partial  payments  had  been  made  for  the  water-right,  and, 
it  is  alleged,  in  order  to  perfect  and  secure  the  title  to  it, 
further  payments  to  the  amount  of  about  l|l,100  were  neces- 
sary, and  on  that  day  the  plaintiff  in  error  obtained  an  option 
on  the  property  for  a  fixed  time  at  the  price  of  $10,000,  and 
to  secure  such  option  made  a  payment  of  l|500,  and  a  memo- 
randum or  contract  was  entered  into,  as  follows : — 

"  Denver,  February  8, 1887. 

^^  In  consideration  of  one  dollar,  ($1.00),  to  me  in  hand  paid 
by  H.  B.  Chamberlain,  the  receipt  whereof  is  hei-eby  acknowl- 
edged, I  hereby  agree  to  sell  to  him  or  his  assigns,  at  any 
time  prior  to  March  8th,  the  following  described  property : 
The  north  half  of  southwest  quarter  section  twenty  (20), 
township  four,  (4),  south,  range  sixty-seven  west,  for  the 
sum  of  ten  thousand  dollars  ($10,000.00),  payable  as  follows : 
$500.00  down,  $4,500.00($2,S00.00  in  sixty  days  and  $2,000.00 
in  thirty  days),  and  the  balance  of  five  thousand  dollars 
(5,000.00)  in  two  years  at  eight  (8)  per  cent  per  annum. 

"Marj5  Amtbb." 

On  the  8th  day  of  March  following,  plaintiff  in  error  con- 
cluded the  purchase  of  the  land  for  one  Charles  B.  Wood, 
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who  paid  the  whole  consideration,  and  to  whom  a  deed  for 
the  same  was  made. 

It  is  not  shown  by  the  testimony  that  at  any  time  prior 
to  the  conveyance  any  contract  was  made  between  tlie  parties 
whereby  the  contract  for  water  of  the  defendant  in  error  with 
the  ditch  company  was  to  be  assigned,  transferred  or  sold  to 
the  plaintiff  in  error,  or  was  to  pass  with  the  land  under  the 
option.  It  was  shown  by  the  testimony  that  the  deed  was 
accepted  and  the  trade  consummated  without  any  assertion  of 
claim  on  the  part  of  the  plaintiff  in  error  to  have  the  water- 
right  transferred. 

It  will  be  observed  that  there  is  nothing  in  the  written 
contract  referring  to  the  matter  in  controversy.  The  land 
was  sold  by  one  Millington,  as  agent  of  ,the  owner.  The 
testimony  in  regard  to  the  understanding  of  the  parties  with 
reference  to  the  water-right  is  very  meagre  and  contradic- 
tory. Plaintiff  in  error  testified  that  Millington,  the  agent, 
**  stated  that  the  land  had  been  cultivated  the  year  previous, 
and  that  it  had  the  English  Ditch  water-right,  which  was  in- 
cluded in  the  purchase  price."  This  appears  to  have  been 
all  that  was  said  on  the  subject,  and  even  this  was  not  em- 
braced in  the  writing.  It  is  very  indefinite.  It  does  not 
show  whether  the  contract,  as  it  then  stood  between  defend- 
ant and  the  ditch  company,  was  to  be  transferred,  or  whether 
it  was  to  be  secured  and  final  payments  made  by  the  buyer 
or  seller.  Where  nothing  is  said  with  regard  to  it,  under 
such  circumstances,  it  is  presumable  that  the  future  pay- 
ments are  to  be  made  by  the  purchaser,  else  there  would 
have  been  some  contract  or  obligation  on  the  part  of  the 
seller  to  pay  in  future;  or  if  the  understanding  had  been 
that  the  seller  should  make  the  payments  it  is  to  be  pre- 
sumed the  buyer  would  have  investigated  the  matter  and 
retained  the  amount  from  the  purchase  money. 

The  strongest  construction  the  language  of  the  agent  can 
really  bear  is,  that  the  land  was  susceptible  of  cultivation 
by  the  use  of  water  from  the  company's  ditch,  and  that  the 
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right  to  the  water  for  the  land  was  secured,  and  such  right 
would  go  with  the  land. 

But  this  cannot  be  construed  as  a  promise  to  pay  the 
money  to  perfect  the  purchase  of  such  right.  The  conten- 
tion of  counsel  of  plaintiff  in  error  that  the  water  was  ap- 
purtenant and  went  with  the  land,  and  consequently  there 
being  a  failure  of  title  as  to  part,  the  money  could  be  recov- 
ered, cannot  be  sustained  for  two  or  three  very  good  reasons. 
First,  there  was  no  conveyance  of  the  right  and  no  covenant. 
Second,  if  such  had  been  the  case  plaintiff  in  error  could 
not  recover  the  money,  as  neither  land  nor  water  was  con- 
veyed to  him.  It  could,  if  recoverable  at  all,  be  recoverable 
only  at  the  suit  of  the  grantee.  Wood  having  been  the  pur- 
chaser and  gi-antee  direct  from  the  defendant  in  error,  and 
the  paper  given  the  plaintiff  in  error  having  been  but  an 
option,  he  could  acquire  no  right  individually  to  the  water, 
separated  from  the  land,  unless  by  showing  that  he  had  been 
damnified  and  had  been  compelled  to  pay  the  money  to  make 
good  Wood's  title,  and  therefore  had  a  right  to  have  it  re- 
funded. It  is  not  pi*etended  that  such  was  the  fact.  In  any 
view  I  can  take  of  it  plaintiff  failed  to  make  a  case  which 
would  warrant  a  recovery.  It  follows  that  the  judgment  of 
nonsuit  was  right  and  should  be  affirmed. 

Affirmed. 


CooPEE  Adm'x  v.  Db  Mainvillb  and  Brisbane- 

1.  AppEA]>Boin>  Signed  by  Susbty  on  Condition. — Though  a  surety 

signs  an  appeal-bond  on  condition  that  it  shall  not  be  delivered 
until  signed  by  another  surety,  where  he  delivers  it  to  the  princi- 
pal, who  files  it  in  disregard  of  the  condition,  the  instrument  being 
regular  on  its  face  and  there  being  nothing  to  put  either  clerk  or 
obligee  on  inquiry  regarding  it,  such  surety  is  estopped  to  say  that 
the  bond  is  not  binding  on  him. 

2.  Judqusnt  on  Appkal-Bond  against  Administbatob. — ^In  an  ao- 
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tion  against  an  administrator  upon  an  appeal-bond  executed  by  the 
intestate,  in  his  lifetime,  it  is  error  to  render  judgment  for  the  full 
penalty  of  the  bond,  the  damages  proven  being  a  smaller  sum,  with 
an  order  that  execution  issue  therefor.  The  judgment  should  pro- 
idde  for  its  discharge  on  payment  of  the  damages,  the  latter  to  be 
paid  in  due  course  of  administration. 

Error  to  County  Court  of  Lake  County. 

Mr.  J.  E.  Havens  and  Messrs.  Bennett  &  Bennett,  for 
plaintiff  in  error. 

Mr.  N.  Rollins,  for  defendants  in  error. 

Richmond,  P.  J.  This  was  an  action  upon  an  appeal- 
bond.  On  the  21st  of  March,  1884,  defendants  in  error  ob- 
tained, before  a  justice  of  the  peace  for  Lake  county,  a  judg- 
ment against  Sylvanus  Ayres,  Jr.,  for  the  sum  of  $226,  from 
which  judgment  Ayres  appealed  to  the  county  court,  filing 
an  appeal-bond.  Subsequently  the  county  court  directed 
appellant  to  file  another  and  sufficient  appeal-bond,  which 
was  done.  Said  appeal-bond,  so  filed,  was  signed  by  Isaac 
Cooper  and  William  A.  Ellis  as  sureties. 

The  original  cause  was  tried  in  the  county  court,  resulting 
in  a  judgment  for  defendants  in  error.  After  this,  suit  was 
instituted  upon  the  bond,  and  service  of  summons  made  upon 
Isaac  Cooper.  To  the  complaint  Cooper  answered,  alleging 
that  the  bond  was  not  his,  because,  at  the  time  of  the  exe- 
cution and  delivery  of  it  to  the  principal,  (Ayres,)  Ayres 
promised  and  agreed  that  he  would  not  deliver  the  bond 
until  the  signature  of  another  person  had  been  procured. 
To  this  answer  a  demurrer  was  interposed  and  sustained. 

Thereafter  Isaac  Cooper  died,  and  the  plaintiff  in  error, 
Sarah  F.  Cooper,  as  administratrix  of  the  estate,  appeared  to 
defend  the  action,  and  elected  to  stand  by  the  answer. 

Two  errors  are  assigned :  Firsts  the  error  of  the  court  in 
sustaining  the  demurrer  and  entering  judgment ;  second^  to 
the  form  of  the  judgment. 

Vol.  1—2 
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The  first  question  for  consideration  is  whether,  when  a 
surety  who  signs  and  seals  a  bond,  and  then  delivers  it  to 
the  principal  obligor,  upon  the  condition  that  it  shall  not  be 
delivered  until  it  has  been  signed  by  another  co-surety,  and 
the  principal  delivers  it  in  disregard  of  the  condition,  not 
making  known  the  condition,  there  being  no  circumstances 
which  should  put  the  person  receiving  it  on  inquiry,  does  the 
instrument  become  operative  as  a  legal  deed.  Tliis  question, 
we  think  must  be  answered  in  the  affirmative.  Conceding 
that  ever}'thing  alleged  in  the  answer  is  true, — that  the  un- 
deiBtanding  existed  oetween  Ayres  and  Cooper  that  another 
co-surety  should  be  procured  l)efore  the  delivery  of  the  bond, 
yet  neither  the  obligee  ot  the  bond  nor  the  clerk  of  the  court 
to  whom  it  was  delivered  had  knowledge  of  such  under- 
standing or  agreement.  Besides,  the  bond  was  in  all  i^espects 
regularly  executed,  according  to  the  prescribed  form,  and 
accepted  by  the  officer  whose  duty  it  was  to  take  it  as  a 
completed  contract.  There  was  nothing  on  the  face  of  the 
paper,  or  in  the  instrument  itself,  to  put  the  officer  on  in- 
quiry, or  to  raise  a  suspicion  in  his  mind  that  a  condition 
was  annexed  to  the  delivery  of  the  instrument.  The  trans- 
action was  one  of  ordinaiy  occurrence  in  perfecting  appeals 
from  one  court  to  another.  No  blank  was  left  for  the  name 
of  the  additional  co-surety,  nor  was  the  nam«  embraced  in 
the  body  of  the  bond ;  and,  in  addition  to  this,  the  record 
discloses  the  fact  to  be  that  the  two  sureties,  Ellis  and 
Cooper,  appeared  before  the  clerk  of  the  court,  and  qualified 
as  such  sureties.  At  that  time  they  knew  the  bond  was  in 
the  hands  of  the  clerk  to  be  filed  ;  they  knew  that  the  prin- 
cipal obligor,  Ayi-es,  had  delivered  it ;  and  that  upon  their 
qualification  it  would  be  filed ;  and  not  until  after  the  trial 
of  the  cause  appealed  from  the  justice's  court,  and  the  in- 
stitution of  suit  on  the  bond  does  it  appear  that  this  agree- 
ment or  understanding  was  made  known. 

We  admit  that  there  is  a  conflict  of  authorities  upon  this 
proposition,  yet,  after  a  thorough  review  of  those  cited  by 
the  plaintiff  in  error,  and  such  others  as  are  referred  to  in 
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the  text-books,  we  unhesitatingly  declare  that  the  better  rea- 
soning supports  the  position  here  taken. 

In  2>atr  v.  U,  S.^  16  Wall.  1,  Justice  Davis,  in  comment- 
ing upon  the  identical  proposition  here  under  consideration, 
says :  ^^  It  is  easy  to  see,  if  the  obligors  are  at  liberty,  when 
litigation  arises  and  loss  is  likely  to  fall  upon  them,  to  set  up 
a  condition  unknown  to  the  person  whose  duty  it  was  to  take 
the  bond,  and  which  is  unjust  in  its  result,  that  the  difficul- 
ties of  procuring  satisfactory  indemnity  from  those  who  are 
required  by  law  to  give  it  will  be  greatly  increased." 

In  State  v.  Peek^  53  Me.  284,  Babbows,  J.,  has  collected 
and  distinguished  the  cases  on  this  subject  in  a  most  satis- 
factory manner,  and  we  might  consistently  rest  our  conclu- 
sion upon  that  case.  In  the  conclusion  of  the  opinion  he 
says :  ^^  If  there  are  cases  that  militate  against  the  views 
here  expressed,  we  are  satisfied  that  they  savor  more  of  the 
growing  looseness  of  commercial  morality  than  of  adherence 
to  wholesome  legal  principles." 

If  the  doctrine  of  estoppel  would  not  apply  here,  might 
not  the  inquiry  well  be  asked,  to  what  state  of  facts  could 
it  apply  ?  Here  the  sui-ety  who  defends  this  action  had  in- 
vested the  principal  with  an  apparent  authority  to  deliver 
the  bond,  and  there  was  nothing  on  the  face  of  the  bond,  or 
in  any  of  the  attending  circumstances,  to  apprise  the  official 
who  accepted  it  that  there  was  any  secret  agre.ement  which 
should  preclude  the  acceptance  of  the  bond.  This  surety 
alone  is  certainly  in  fault,  as  but  for  this  unwarranted  trust 
in  Ayres  he  would  never  have  had  it  in  his  power  to  occa- 
sion the  loss  which  the  obligee  of  this  bond  must  suffer  if 
the  defense  made  is  successful. 

There  is  no  reason  why  this  opinion  should  be  extended 
by  further  reviewing  the  authorities.  The  work  has  been 
done,  and  thoroughly  done,  in  several  well  considered  cases 
in  Maine,  Indiana,  Kentucky,  Missouri,  Illinois,  North  Caro- 
lina, Virginia,  Louisiana,  and  Michigan.  Hunt  v.  State^  58 
Ind.  821 ;  MUlett  v.  Parker,  2  Mete.  (Ky.)  608  ;  Nash  v. 
Fuffote,  24  Grat.  202 ;  State  v.  Potter,  63  Mo.  212 ;  State  n. 
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Peck^  supra;  Ohalaron  v.  McFarlaney  9  La.  227;  Smith  v. 
Peoria  Co,,  59  111.  412. 

These  authorities  satisfy  us  that  the  conclusion  of  the  court 
in  sustaining  the  demurrer  to  the  answer  must  be  aiSSrmed. 

The  next  question  for  our  consideration  is  as  to  the  form 
of  the  judgment.  The  judgment  rendered  is  against  the 
estate  of  Isaac  Cooper  for  the  sum  of  $600,  the  penalty  of 
the  bond.  ^^  The  court  finds  that  the  estate  of  Isaac  Cooper 
is  indebted  to  the  plaintiff  in  the  sum  of  $600,  the  penalty 
of  the  appeal-bond  sued  on  herein,  and  that  the  damage  sus- 
tained by  the  plaintiff  herein  amounts  to  the  sum  of  $346.78. 
It  is  therefore  by  the  court  ordered  and  adjudged  that  the 
plaintiffs,  Frank  De  Mainville  and  W.  H.  Brisbane,  do  have 
and  recover,  of  and  from  the  said  defendant,  the  estate  of 
Isaac  Cooper,  deceased,  the  sum  of  $600,  the  penalty  of  the 
bond  aforesaid,  together  with  their  costs  in  this  behalf  expend- 
ed, thereafter  to  be  taxed,  and  that  execution  issue  therefor." 
This  was  clearly  error.  The  judgment  should  have  been  for 
the  sum  named  as  damages,  payable  out  of  the  estate  of  the 
deceased  in  due  course  of  administration.  Gen.  St.,  p.  1055, 
§  3618,  provides  that,  "  upon  a  recovery  of  judgment  ♦  *  * 
against  any  executor  or  administrator,  or  a  demand  due  from 
his  testator  or  intestate,  no  execution  shall  be  issued  thereon, 
but  the  party  recovering  said  judgment  shall  cause  a  tran- 
script of  the  judgment  entry  to  be  filed  in  the  county 
court,  and  the  same  shall  be  classed  and  paid  as  other  de- 
mands are.*' 

This  question  is  directly  passed  upon  in  Mattison  v.  Ohilds^ 
5  Colo.  78.  For  this  error  the  judgment  must  be  reversed, 
and  the  cause  remanded,  with  instructions  to  enter  judg- 
ment for  amount  of  damage,  in  conformity  with  this  opinion. 

Meversed, 
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John  A.  Lomax  and  Clarence  L.  Gowell,  Plaintiffs 
IN  Ebbob,  v.  Ibving  Besley,  Defendant  in  Erbob. 

FoBEOLOSUBB  OF  Minbb's  Liek. — ^Whero  the  record  of  an  action  insti- 
tated  to  foreclose  a  miner's  lien  fails  to  show  the  issuance  of  a 
summons,  and  it  appears  therefrom  that  the  defendant  is  a  non- 
resident of  the  state,  and  that  publication  was  not  made  as  required 
by  law,  the  judgment  will  be  set  aside. 

Error  to  County  Court  of  Park  County. 

Messrs.  Bailey  &  Wilkin  and  Mr.  W.  H.  Malonb,  for 
plaintdfEs  in  error. 

Mr.  W.  H.  Nash  and  Mr.  R.  D.  Thompson,  for  defendant 
in  error. 

k 

Richmond,  P.  J.  In  January,  1888,  defendant  in  error, 
Irving  Besley,  filed  in  the  office  of  the  county  clerk  of  Park 
county,  a  notice  of  a  claim  amounting  to  ^40.60  against 
plaintiffs  in  error,  John  A.  Lomax  and  Clarence  L.  Gowell, 
for  work  and  labor  done  and  moneys  expended  on  the  Coney 
lode  in  Mosquito  Mining  District,  property  of  the  plaintiffs 
in  error,  and  by  said  notice  claimed  a  lien  upon  the  mine  to 
the  amount  of  his  claim.  July  4,  1883,  he  instituted  an 
action  to  enforce  the  lien,  and  on  the  same  day  filed  an  affi- 
davit in  suppoit  of  an  application  for  service  of  summons  by 
publication. 

Thereafter  the  court  made  the  following  order:  "It  is 
hereby  ordered  by  the  court  that  personal  service  cannot  be 
had ;  that  service  be  by  publication  in  Fnirplay  Flume,  Or- 
dered, July,  1883.  V.  G.  Holliday,  Judge." 

August  9th  judgment  was  rendered  against  the  plaintiffs 
in  en-or  for  the  sum  of  $449.31  and  costs.  To  reverse  this 
judgment  this  writ  is  prosecuted. 

The  record  fails  to  show  the  issuance  of  summons,  nor  does 
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it  appear  that  publication  was  made  as  required  by  law,  no 
affidavit  to  that  effect  having  been  filed. 

Whether  service  could  be  obtained  by  publication  in  this 
class  of  cases  we  need  not  here  decide  as  the  record  fails  to 
show  compliance  with  the  requirements  of  the  code  where 
service  may  be  obtained  by  publication.  Without  service  of 
some  kind  the  judgment  should  not  have  been  rendered,  and 
so  rendered  was  absolutely  void. 

The  judgment  is  reversed  and  cause  remanded. 

JReversed. 


t  •■•» 


Max  Melsheimeb,  Appellant,  v.  William  SuLLivAisr, 

Appellee. 

1.  EsspiirG  Yicions  Aitimals  —  Rbbponbibiijty  of  Ownkb.  —  The 

owner  of  a  vicious  dog,  knowing  of  his  dangerous  propensities, 
IS  bound  to  keep  him  secure  at  his  peril.  If  any  one,  without  neg- 
ligence on  his  part,  is  injured  by  the  animal  the  owner  is  liable  in 
an  action  for  damages,  and  he  cannot  exonerate  himself  by  show- 
ing that  he  used  care  in  keeping  and  restraining  the  animal,  for  he 
has  assumed  the  risk  of  keeping  him  securely. 

2.  Yaud  JuDOMBirr  fob  Iitjubies  by  Vicious  Animai«. — ^A  judgment 

for  damages  against  the  owner  of  a  vicious  dog,  in  favor  of  a  per- 
son whom  he  has  injured,  cannot  be  disturbed  where  it  appears 
from  the  record  that  the  dog  was  vicious  and  in  the  habit  of  biting 
mankind, — ^that  the  owner  Imew  it,  and  that  the  dog  bit  and  injured 
the  plaintiff  without  fault  on  his  part. 

Appeal  from  District  Court  qf  Arapahoe  County. 

Messrs.  Brown  &  Putnam,  for  appellant. 

Mr.  W.  B.  Felkeb,  for  appellee. 

Richmond,  P.  J.    Appellee  herein  brought  this  action  to 
recover  for  injuries  received  from  being  bitten  and  otherwise 
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injured  by  a  dog  kept  by  the  appellant,  and  which,  it  is  al- 
leged, appellant  knew  was  accustomed  to  attack  and  bite 
mankind. 

Appellant  answered,  specifically  denying  the  allegations 
in  the  complaint,  and  as  an  additional  defense  claimed  that 
the  injury  received  was  the  result  of  appellee's  negligence. 
The  record  discloses  the  fact  to  be  that  appellant  is  the 
owner  of  a  brewery,  and  in  the  alley  adjoining  the  brewery, 
part  of  the  premises  belonging  to  him,  he  kept  a  dog  chained 
in  a  kennel  near  the  entrance  to  the  cellar  where  he  had  stored 
his  malt ;  that  the  length  of  the  chain  was  between  five  and 
eight  feet ;  that  appellee,  a  jioliceman,  was  in  pui'suit  of  a 
suspicious  character,  and,  believing  that  he  had  entered  this 
alley,  went  into  it  hunting  for  the  person,  and  that  while  so 
engaged  he,  without  seeing  the  dog  or  the  kennel,  or  having 
any  knowledge  of  the  fact  that  the  dog  was  there,  advanced 
near  enough  to  the  kennel  to  be  bitten  by  the  dog ;  that  the 
alley,  though  private,  was  easy  of  access  at  one  end,  and 
frequented  by  employees  of  appellant  and  othei-s. 

The  ownership  of  the  dog  and  his  ferocity  were  confessed 
at  the  trial,  and  are  admitted  in  the  argument  here.  It  is 
also  shown  that  appellee  received  considerable  medical  atten- 
tion for  a  period  of  9  days,  and  that  he  was  unable  to  do  any 
work  of  any  consequence  for  a  period  of  16  days.  The  dis- 
position of  the  dog  to  bite  mankind  was  not  only  established 
by  the  admissions  of  the  appellant,  but  also  by  evidence  of 
other  witnesses,  and  especially  by  his  former  master.  The 
appellant  testified  that  he  kept  tlie  dog  chained  in  the  same 
place  at  all  times,  never  suffered  him  to  go  at  large,  and  kept 
him  for  the  purpose  of  protecting  his  premises  fi-om  strangera 
and  tramps ;  that  if  a  stranger  should  approach  the  kennel 
the  dog  would  certainly  bite  him. 

Trial  by  jury.  Verdict  for  plaintiff  in  the  sum  of  jfSOO. 
On  motion  for  a  new  trial,  the  court  requested  plaintiff  to 
remit  $300,  which  was  done,  and  judgment  on  the  verdict 
for  $500  was  entered.  To  reverse  this  judgment  this  appeal 
is  prosecuted. 
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In  the  argument  of  the  case  appellant  says  that  the  true 
question  involved  is,  "  May  the  owner  of  property  keep  on 
his  own  premises  a  vicious  dog,  when  constantly  confined  on 
the  premises,  and  kept  from  running  at  large,  for  the  pro- 
tection of  his  property?"  He  answers  this  in  the  affirma- 
tive, and  displays  much  facetiousness,  ability,  and  ingenuity 
in  presenting  his  side  of  the  pro[)Osition. 

We  will  accept  the  foregoing  proposition  in  the  following 
language :  That  one  is  not  liable  for  the  damages  caused  by 
his  dog,  though  he  knows  he  has  vicious  propensities,  if  he 
exercises  proper  care  and  diligence  to  secure  him  so  that  he 
will  not  injure  any  one  who  does  not  unlawfully  provoke  or 
intermeddle  with  him.  But  this  principle  is  not  applicable 
to  the  circumstances  in  this  particular  case.  The  appellee 
assumed  that,  in  the  pursuit  of  his  duty,  he  had  a  right  to  en- 
ter this  alley  in  search  of  the  person  whom  he  was  seeking. 
True  it  is  that  he  was  there  voluntarily,  but  he  was  there 
innocently ;  and,  being  there  under  those  circumstances  and 
receiving  the  injury  which  he  did,  we  feel  no  hesitancy  in 
saying  that  he  was  entitled  to  recover. 

This  question  has  received  the  attention  of  some  of  the 
ablest  judges  in  this  country  and  in  England,  and  a  careful 
review  of  the  cases  leads  us  to  the  conclusion  that  the  gist 
of  the  action  is  in  the  keeping  of  the  animal  after  knowledge 
of  its  mischievous  disposition.  In  Marble  v.  Moss^  124  Mass. 
44,  Morton,  J.,  lays  down  this  rule :  "  The  law  imposes  a 
'stringent  responsibility  upon  a  man  who  knowingly  keeps  a 
vicious  and  dangerous  animal.  He  is  liable  to  any  peraon 
who,  without  contributory  negligence  on  his  part,  is  injured 
by  such  animal,  and  he  cannot  exonerate  himself  by  showing 
that  he  used  care  in  keeping  and  restraining  the  animal.  He 
takes  the  risk  of  being  able  to  keep  him  safely  so  that  he  shall 
not  injure  others.  The  owner's  negligence  is  in  keeping  the 
'  animal  knowing  that  it  is  dangerous."  In  Midler  v,  McKe9- 
«(m,  73  N.  Y.  196,  the  rule  is  announcied  that,  "  in  an  action 
against  the  owner  of  a  ferocious  dog  or  other  animal,  for  in- 
juries inflicted  by  it,  the  gravemen  of  the  action  is  the  keep- 


1891.]  Mblshbimeb  v.  Sullivan.  25 

ing  of  tibe  animal  with  knowledge  of  its  propensities ;  and, 
as  to  the  latter,  proof  that  the  animal  is  of  a  savage  and 
ferocious  nature  is  equivalent  to  express  notice."  *^The 
owner  is  bound  to  keep  the  animal  secui*e  at  his  peril,  and, 
if  it  does  mischief,  negligence  is  presumed.  This  presump- 
tion cannot  be  rebutted  by  proof  of  care  on  the  part  of  the 
owner  in  keeping  or  restraining  it,  and  he  is  absolutely 
liable,  unless  relieved  by  proof  of  some  act  or  omission  on 
the  part  of  the  person  injured."  In  ParUotv  v.  Haggarty^  85 
Ind.  178,  it  was  held  that  *^  whoever  keeps  an  animal  ac- 
customed to  attack  or  bite  mankind,  with  knowledge  of  its 
dangerous  propensities,  is  prima  facie  liable  to  an  action  for 
damages  at  the  suit  of  any  peraon  attacked  or  injured  by  the 
animal,  without  proof  of  any  negligence  or  fault  in  the  se- 
curing or  taking  care  of  it.  The  gist  of  the  action  is  the 
keeping  of  the  animal  after  knowledge  of  its  mischievous 
disposition." 

In  Sherfey  v.  Bartley^  4  Sneed.  58,  it  is  said :  ^^  The  de- 
fendant knew  his  dog  was  vicious,  and  disposed  to  attack 
and  bite  peraons,  and  was  bound  to  have  so  confined  him  as 
to  prevent  him  from  doing  mischief." 

Brooke  V.  Taylor^  65  Mich.  208,  was  an  action  for  injuries 
inflicted  by  a  bull,  and  it  was  held  that  ^^  the  negligence  in 
such  a  case  consists  in  keeping  such  an  animal  after  notice 
of  its  dangerous  habits ;  and  whoever  keeps  an  animal  ac- 
customed to  attack  and  injure  mankind  is  prima  facie  liable 
in  an  action  on  the  case  at  the  suit  of  any  person  injured, 
without  any  averment  of  negligence  or  default  in  securing 
and  taking  care  of  the  a;iimal.  If  in  such  a  case  it  is  shown, 
as  a  matter  of  defense,  that  the  plaintiff  wilfully  provoked 
the  animal,  or  was  grossly  negligent  in  going  near  it,  with 
knowledge  of  its  vicious  habits,  he  cannot  recover." 

In  Earl  v.  Van  Alstine^  8  Barb.  680,  after  reviewing  the 
various  authorities,  Seldex,  J.,  says  :  ^'  The  authorities  seem 
to  point  to  the  following  conclusions :  Firsts  one  who  owns 
or  keeps  an  animal  of  any  kind  becomes  liable  for  any  injury 
the  animal  may  do,  only  on  the  ground  of  some  actual  or 
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presumed  negligeace  on  his  part;  second^  it  is  essential  to 
the  proof  of  negligence,  and  sufficient  evidence  thereof,  that 
the  owner  be  shown  to  have  had  notice  of  the  propensity  of 
an  animal  to  do  mischief ;  tkirdy  proof  that  the  animal  is  of 
a  savage  and  ferocious  nature  is  equivalent  to  proof  of  ex- 
press notice."  Pickering  v.  Orange^  1  Scam.  492 ;  Brice  v. 
Bauer,  108  N.  Y.  428. 

The  principle  here  contended  for  by  appellant  is  most 
thoroughly  covered  in  Laverone  v.  Mangianti,  41  Cal.  138. 
In  that  case  Rhodes,  C.  J.,  delivering  the  opinion  of  the 
court,  said :  "  It  is  insisted,  on  behalf  of  the  defendants, 
that  a  person  may  lawfully  keep  a  ferocious  dog, — one  that 
is  accustomed  to  bite  mankind.  That  position  may  be  con- 
ceded, and  it  may  also  be  conceded  that  he  has  the  same 
right  to  keep  a  tiger.  The  danger  to  mankind  and  the  in- 
jury, if  any  is  suffered,  comes  from  the  same  source, — ^the 
ferocity  of  the  animal.  In  determining  the  responsibility  of 
the  keeper  for  an  injury  inflicted  by  either  animal,  the  only 
difference  I  can  see  between  the  two  cases  is  that,  in  the  case 
of  an  injury  caused  by  a  dog,  the  knowledge  of  the  keeper 
that  the  dog  was  ferocious  must  be  alleged  and  proven,  for 
all  dogs  are  not  ferocious,  while,  in  the  case  of  a  tiger,  such 
knowledge  will  be  presumed  from  the  nature  of  the  animal." 
The  circumstances  in  that  case  were  that  "  the  dog  was 
chained  under  the  steps  leading  to  the  defendant's  house  in 
such  a  manner  that  he  could  not  reach  any  one  ascending 
the  steps ;  that  the  plaintiff,  in  entering  the  house  upon  law- 
ful business,  was  ascending  the  steps,  when  one  of  the  steps, 
which  was  loose,  slipped  from  its  position,  and  the  plaintiff's 
leg  went  through  the  opening,  when  it  was  seized  and  bit- 
ten by  the  dog  under  the  steps." 

This  is  a  much  stronger  case  for  the  defendant  than  the 
case  at  bar,  for  here,  in  an  alley  frequented  by  the  employees 
of  the  defendant  and  by  other  peraons,  as  testified  to  by 
Downing, — ^an  alley  easy  of  access  at  one  end, — this  dog  was 
kept  chained,  but  so  chained  that  it  was  capable  of  inflicting 
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aa  injury,  and  did  inflict  an  injury,  and  its  disposition  to 
inflict  such  injury  was  well  known  to  the  defendant. 

One  of  the  best-considered  cases  is  the  case  of  Johnson  v. 
Patterson^  14  Conn.  1,  wherein  this  language  is  used :  '^  A 
man  may  not,  in  this  country,  use  dangerous  or  unnecessary 
instruments  for  the  protection  of  his  property  against  tres- 
passers. Such  instruments  may  be  used  in  England,  but  the 
principles  on  which  their  decisions  purport  to  rest  are  not 
sustainable  or  applicable  here.  The  true  principles  of  the 
common  law  are  recognized  here,  and  a  man  may  use  that 
force  which  is  necessary  to  protect  his  property,  and  no  more ; 
and  he  may  keep  and  use  such  instruments  and  no  other,  as 
the  same  necessary  degree  of  force  will  justify.  A  dog  is  an 
instrument  for  protection.  A  ferocious  one  is  a  dangerous 
instrument,  and  the  keeping  of  him  on  the  premises  to  protect 
them  against  trespassers  i^  unlawful,  upon  the  same  principle 
that  setting  spring  guns  or  concealed  spears  or  placing  poison- 
ous food  is  unlawful."  This  case  is  followed  and  approved 
by  the  supreme  court  of  Connecticut  in  Wool/  v.  Chalker^ 
81  Conn.  121. 

In  the  particular  case  at  bar  it  is  admitted  that  the  dog  was 
vicious, — accustomed  to  bite.  We  must,  to  use  the  language 
of  the  court  in  Woolfv.  ChdUcer^  suprcL,  say  that  ^Hhe  defend- 
ant had  no  right  to  keep  such  a  dog  for  any  purpose,  unless 
in  an  inclosure  or  building  in  the  night  season,  and  cautiously, 
as  a  protection  against  criminal  wrong-doers.  Certainly  he 
could  not  keep  him  on  his  premises  in  the  day-time  in  such 
manner  that  a  pei*son,  by  accident,  mistake  or  a  voluntary  or 
involuntary  trespass,  might  be  exposed  to  his  fury  and  be 
injured.  In  this  case,  if  the  plaintiff  was  a  trespasser  at  all, 
he  was  so  unintentionally,  involuntarily,  and  by  mistiike." 
This,  it  occurs  to  us,  is  quite  sufficient  to  settle  the  liability 
of  the  defendant  to  the  plaintiff  or  appellee  for  the  injuries 
sustained. 

It  is  assigned  for  error  that  the  court  erred  in  its  instruc- 
tions to  the  jury.  Without  giving  in  detail  the  instructions, 
we  think  it  is  sufficient  to  say  that  we  do  not  concur  with 
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appellant's  counsel  in  this  view.  We  see  nothing  in  the  in- 
structions not  sustained  by  the  authorities  citecU  and,  for  the 
same  reason,  the  court  was  warranted  in  refusing  the  instruc- 
tions asked  by  defendant. 

The  last  and  only  error  to  which  our  attention  is  called  is 
that  the  damages  are  excessive.  In  view  of  the  fact  that 
the  jury  found  a  verdict  for  f 800,  and  that  the  trial  court, 
which  heard  all  the  testimony,  determined  that  it  should  sus- 
tain a  verdict  for  $500,  we  do  not  feel  at  liberty  to  disturb  the 
judgment.  Our  conclusion  is  that  the  three  allegations  neces- 
sary to  be  made  and  proved  in  a  case  of  this  character— //r«<, 
that  the  dog  was  vicious  and  in  the  habit  of  biting  mankind ; 
second^  that  the  defendant  knew  it ;  third,,  that  he  bit  and  in- 
jured the  plaintiff  without  any  neglect  or  fault  on  his  part — 
wei-e  fully  and  satisfactorily  established.  We  think  the  ver- 
dict ought  not  to  be  disturbed. 

The  judgment  will  be  affirmed. 

Affirmed. 


<*••» 


H.  F.  Jones,  Plaintiff  in  Ebbob,  v.  Rbbbooa  Jones, 

Defendant  in  Ebbob. 

1.  BE8TBAINT  OF  MARBIAOB— WHAT  BOBB  WOT  COKSTITUTB  SUCH  CON- 

TBACT. — ^A  contract  whereby  a  man  agrees  to  pay  his  divorced  wife 
$45  per  mpnth  so  long  as  she  remains  unmarried,  no  obligation  be- 
ing imposed  on  her  not  to  marry,  is  not  a  contract  in  restraint  of 
marriage;  and  not  involving  questions  of  morals  or  public  policy 
it  cannot  be  avoided  on  any  of  these  grounds. 

2.  CONTBACT    WriH    DreOBCBD    WiFB  MaDB    AFTEB    DbCBBS    OF    Dl- 

yoKCB. — ^A  decree  of  divorce  obtained  by  a  husband  against  his 
wife  does  not,  of  its  own  force,  release  him  from  his  obligation  to 
pay  the  wife  a  sum  of  money  monthly  for  her  support  during  their 
separation,  as  stipulated  in  articles  of  separation  previously  entered 
into  between  them,  at  least  when  no  provision  for  alimony  is  made 
in  the  decree.  A  new  agreement  made  after  the  divorce,  whereby 
the  husband  is  released  from  the  former  by  obligating  himself  to 
pay  the  wife  a  certain  sum  monthly  as  long  a^  she  remains  unma)*- 
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Tied,  imports  a  yalaable  consideration,  which  is  sufficient  to  sus- 
tain it. 

Error  to  County  Court  of  Arapahoe  County. 

Messrs.  Cayples  Kebleb  &  SAiiES,  for  plaintiff  in 
error. 

Mr.  6.  M.  Allen,  for  defendant  in  error. 

Richmond,  P.  J.  In  thk  action,  plaintiff,  Rebecca  Jones, 
sought  to  recover  of  defendant,  H.  F.  Jones,  a  certain  sum 
of  money  claimed  to  be  due  under  contract  between  them. 

Prior  to  the  29th  of  November,  A.  D.  1876,  plaintiff  and 
defendant  were  husband  and  wife,  and  on  that  day  articles 
of  separation  were  entei*ed  into  whereby  H.  F.  Jones  obli- 
gated himself  to  pay  to  Rebecca  Jones  certain  sums  of 
money  for  her  support  during  the  time  they  should  remain 
separated. 

Previous  to  the  81st  day  of  August,  1887,  H.  F.  Jones 
procured  a  decree  of  divorce  and  on  that  day  entered  into 
the  contract  sued  on. 

The  contract  recites  the  existence  of  the  previous  "  arti- 
cles of  separation  "  and  the  fact  that  they  had  been  kept 
and  maintained  in  force  until  that  date.  Further  that  a 
ceiiain  change  of  circumstances  had  arisen  which  rendered 
it  desirable  that  there  should  be  changes  and  modifications 
in  the  original  articles,  and  in  consideration  of  this  fact  and 
one  dollar,  H.  F.  Jones  contracted  to  pay  to  Rebecca  Jones 
during  the  time  she  should  remain  single  the  sum  of  $45  per 
month.  Up  to  March  1st,  1889,  defendant  fulfilled  the  con- 
tract. Thereafter  he  defaulted  and  suit  was  brought  to  re- 
cover the  amount  due,  $405. 

To  the  complaint  a  demurrer  was  interposed  and  sustained 
and  leave  was  granted  to  amend  the  complaint.  Demurrer 
was  filed  to  the  amended  complaint  which  was  overruled, 
and  subsequently  default  and  final  judgment  entered  against 
the  defendant,  he  having  failed  to  answer.  To  reverse  this 
judgment  this  error  is  prosecuted. 
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The  contention  of  plaintiff  in  error  is,  First — ^That  the 
contract  was  void,  it  being  in  restraint  of  marriage  and 
therefore  against  public  policy.  Second — That  the  contract 
was  without  consideration. 

Addressing  ourselves  to  the  first  proposition  we  must  call 
attention  to  the  language  of  the  contract.  *  *  *  "It  is 
hereby  mutually  contracted  and  agreed  that  the  party  of 
the  first  part  agrees  to  and  with  the  party  of  the  second 
part  to  pay  to  her  for  so  long  a  time  as  she  does  not  marry 
again  the  sum  of  $45  per  month  for  each  and  every  month 
that  the  party  of  the  second  part  shall  remain  single  and  uur 
married  up  to  the  date  of  her  death."  *  »  * 

This  is  not  a  contract  in  restraint  of  marriage.  No  obli- 
gation is  imposed  upon  the  woman  not  to  marry.  She  is  at 
liberty  at  any  time  to  marry  whom  and  where  she  will.  The 
condition  is  that  he  will  pay  the  945  per  month  presumably 
for  her  maintenance  and  support  so  long  as  she  may  remain 
an  unmarried  woman.  And  this  was  her  situation  as  averred 
in  the  complaint  at  the  time  of  the  institution  of  the  suit. 

There  is  nothing  in  the  agreement,  80  far  as  we  can  dis- 
cover,  which  in  any  way  involves  the  question  of  morals  or 
public  policy. 

It  is  unnecessary  for  us  to  express  any  opinion  relative  to 
the  contention  of  the  plaintiff  in  error  that  a  contract  in  re- 
straint of  marriage  is  void  as  against  public  policy  because 
it  is  evident  from  what  we  have  already  said  that  we  do  not 
consider  the  question  involved  in  this  case. 

Now  as  to  the  second  proposition,  that  there  was  no  con- 
sideration to  support  this  agreement.  We  must  differ  also 
with  counsel  upon  that  proposition. 

Let  us  take  into  consideration  the  situation  of  the  parties. 
Unable  or  unwilling  to  dwell  together  as  man  and  wife  they 
entered  into  an  agreement  to  separate  and  live  apart,  she 
sacrificing  the  comforts  of  home  upon  his  promise  to  furnish 
her  adequate  means  of  support.  Thereafter  and  while  this 
contract  is  in  existence,  the  plaintiff  in  error  procures  a  di- 
vorce upon  what  grounds  the  record  is  silent.     But  it  is 
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evideDt  from  the  agreement  entered  into  and  sued  upon  that 
prautically  no  defense  was  made  and  no  alimony  sought  on 
the  part  of  the  wife.  After  the  divorce  and  up  to  the  date  of 
this  offreement  the  former  contract  was  recognized  as  binding 
and  acted  upon  by  both  parties,  and  in  consideration  of  the 
agreement  to  pay  her  at  the  rate  of  $45  per  month  she  agreed 
to  release  him  from  his  former  contract. 

What  the  exact  terms  of  the  previous  contract  were  we 
are  not  informed^  except  so  far  as  it  is  set  out  in  the  agree- 
ment here.  Its  existence  and  legality  is  admitted  and  by 
the  terms  of  this  contract  the  defendant  is  released  from  its 
performance  and  the  divorced  wife  surrenders  what  rights  or 
interests  she  had  thereunder  and  accepts  in  lieu  thereof  this 
promise  to  pay. 

So  far  as  is  shown  in  this  case  the  original  agreement  did 
not  provide  for  its  rescission  or  termination  upon  a  divorce  be- 
ing obtained.  Thei promised  support  would  be  just  as  much 
needed  after  divorce  as  before.  The  I'ecord  discloses  that 
there  was  no  agreement  of  parties  for  the  divorce  nor  was 
there  any  in  the  negotiations  preceding  the  divorce  that  the 
contract  should  be  annulled  thereby.  A  decree  of  divorce 
of  its  own  force  does  not  have  the  effect  of  terminating  the 
prior  agreement  for  separate  support.  "  Some  contracts  of 
separation  might  offend  public  policy  and  others  not.  Cer- 
tainly there  are  cases  where  a  wife  would  be  justified  in  sep- 
arating from  her  husband  and  asking  suppoi't  from  him 
notwithstanding  the  separation."  Casey  v.  Mackey^  82  Me. 
616. 

An  agreement  for  support  is  not  abrogated  by  a  subse- 
quent divorce  of  the  parties  at  least  when  no  provision  for 
alimony  was  made  in  the  decree  of  divorce.  Clarke  Trustee^ 
Vi  Fosdick  et  al.<^  118  N.  Y.  7;  Oalusha  v.  Galusha^  116  N. 
Y.  635;  PeUit  ».  PeUit,  107  N.  Y.  677. 

The  agreement  conclusively  shows  that  the  defendant  did 
receive  something  for  the  promise  made, to  wit:  a  release  of 
bis  former  agreement  which  may  or  may  not  have  been  moi^ 
burdensome  in  its  requirements  upon  him  than  this  one. 
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A  valuable  consideration  in  the  sense  of  the  law  may  con- 
sist either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  one  party,  or  some  forbearance,  detriment,  loss,  or  respon- 
sibility given,  suffered  or  undertaken  by  the  other. 

Courts  will  not  inquire  into  the  adequacy  of  the  considera- 
tion, it  is  enough  that  there  is  actually  a  consideration,  that 
such  consideration  is  legal  and  that  it  has  some  value. 

We  think  the  judgment  of  the  court  below  should  be 
affirmed. 

Affirmed* 


<*•»» 


Louts  Millee  et  al..  Appellants,  v.  Joseph  Potoshin- 

SKY,  Appellee. 

• 

pAAcncE  OK  Appeal. — An  appeal  from  a  judgment  for  services  ren- 
dered cannot  be  sustained  on  the  ground  of  injustice  in  tlie  yerdict, 
and  want  of  evidence  to  support  it,  where  it  is  shown  by  the  record 
Chat  the  cause  was  submitted  to  the  jury  under  instructions  which 
clearly  expressed  the  law  governing  the  controversy,  and  the  evi- 
dence was  sufficient  to  establish  the  employment  of  the  plaintiff, 
and  the  performance  of  the  services  sued  for. 

Appeal  from  District  Court  of  Arapahoe  County. 

Mr.  W.  W.  Cover  and  Mr.  Geo.  C.  Norris,  for  appel- 
lants. 

Mr.  W.  W.  Cook,  for  appellee. 

BisSELL,  J.  This  controversy  grows  out  of  an  alleged 
contract  of  hiring.  In  1884  Joseph  Potoshinsky  was  a  Jew- 
ish rabbi  living  in  Chicago.  Some  time  in  December  of  that 
year  the  appellants,  Miller  and  Krepitsky,  opened  a  corres- 
pondence with  the  rabbi  looking  to  his  employment  to  render 
them  certain  specified  service.     The  final  letter,  which  con- 
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tains  the  offer  of  employment,  in  substance  undertakes  to 
pay  Potoshinsky  f85  per  month  for  his  services, — 120  to  kill 
cattle  according  to  the  Jewish  law,  and  $15  for  the  instruc- 
tion of  their  children.  Without  details,  this  was  their  sub- 
stantial proposition.  This  offer  was  accepted,  and  the  rabbi 
came  to  Denver,  and  rendered  the  service  for  which  he  had 
been  engaged.  Substantially,  there  is  no  controversy  as  to 
these  propositions.  It  may  be  stated  that  in  the  trial  court 
some  question  was  raised  as  to  the  insufSiuency  of  the  cor- 
respondence to  make  a  legal  contmct,  but  the  judge  very 
properly  held  that,  if  the  coiTcspondence  was  followed  by  a 
performance  under  its  proposition,  it  was  ample  as  a  contract 
to  bind  th^  appellants,  and  a  breach  would  give  a  cause  of 
action. 

The  principal  defense  was  rested  upon  the  alleged  per- 
formance by  the  promisors  up  to  a  ceitain  date,  when,  ac- 
cording to  their  contention,  the  contract  was  modified,  and 
substantially  abandoned,  with  the  consent  of  the  rabbi,  who 
expressly,  and  by  his  conduct,  accepted  the  responsibility  of  a 
Jewish  congregation  in  place  of  that  which  resulted  from  the 
letters.  That  there  was  some  sort  of  a  modification  or  change 
in  the  relation  of  the  parties  is  evident  from  the  verdict  of 
the  jury,  who  accepted  neither  version  given  as  entirely  accu- 
rate, and  found  that  the  engagement  had  been  entered  into, 
but  that  it  had  been  subsequently  so  modified  as  to  entitle 
the  appellants  to  a  reduction  of  the  amount  claimed. 

The  appellants  maintain  that  the  verdict  was  not  a  just  one, 
and  that  it  is  unsupported  by  the  evidence.  This  is  the  only 
error  alleged,  discussed,  or  relied  on.  In  reality,  nothing 
else  is  apparent  in  the  record  upon  which  an  argument  could 
be  predicated.  This  is  not  available  for  the  purposes  of  re- 
versal. The  case,  as  presented,  is  not  brought  within  any  of 
the  well-recognized  rules  which  cover  such  cases.  The  em- 
ployment and  the  performance  were  both  established,  and, 
under  instructions  which  plainly  and  clearly  expressed  the 
law,  the  two  remaining  inquiries,  whether  the  contract  had 
been  modified  or  whether  it  had  been  terminated,  were  left 
Vol.  1—8 
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to  the  jury.  The  verdict  disposed  of  those  qaestions,  and 
cannot  be  said  to  be  without  support  from  the  testimony.  It 
is  wholly  unnecessary  to  ascertain  the  date  or  the  extent  of 
the  modification  as  expressed  in  the  verdict.  It  is  enough 
that  it  is  sustained  by  the  evidence  to  such  an  extent  that  no 
appellate  tribunal  would  be  justified  in  setting  it  aside.  The 
judgment  must  be  affirmed. 

Affirmed. 


~r"34 

-\    34|  Anthony  Aenett  and  Mary  G.  Arnbtt,  Appellants, 

2Sc^M8| —  ^   Henry  N.  Coffey,  Appellee. 


JL  flSHI  ^'  CREDrroB'B  Suit  to  Set  Aside  Ooitveyance. — ^Property  aUeg^  to 

have  been  transferred  by  the  owner  to  Tarions  persons,  and  there- 
35S    1^  after  by  mesne  conveyances  to  have  been  vested  in  the  grantor* s 

wife,  the  complaint  alleging  that  all  the  conveyances  were  without 
consideration  and  made  to  defraud  creditors,  cannot,  as  against  the 
wife,  be  subjected  to  the  satisfaction  of  a  judgment  subsequently 
obtained  against  the  original  grantor,  unless  it  be  shown  in  the  pro- 
ceedings instituted  for  such  purpose  that  the  plaintiff's  debt  existed 
prior  to  the  transfers,  or  that  the  conveyances  were  made  to  defraud 
subsequent  creditors. 

2.  Evidence  Necessabt  to  Establish  Pbe-existiko  Debt. — ^While 
the  pleadings  in  the  action  against  the  husband,  wherein  the  judg- 
ment was  obtained  against  him,  were  competent  evidence  as  against 
him  to  show  when  the  debt  was  incurred,  such  evidence  was  not  com- 
petent, as  against  the  wife,  to  show  that  plaintiff  was  a  creditor  be- 
fore the  date  on  which  the  wife  acquired  title. 

3.  Removal  of  Obstbuction  to  Collection  of  Judgment. — ^In  order  * 
to  entitle  a  creditor  to  have  an  alleged  fraudulent  obstruction  to  tiie 
collection  of  his  judgment  removed,  and  to  have  his  claim  enforced 
against  property  which  he  claims  ought  to  be  subject  thereto,  it  is 
requisite  that  his  judgment  be  made  a  lien  on  such  property,  either 
by  the  issuance  and  levy  thereon  of  an  execution,  or  by  pursuance 
of  the  steps  prescribed  by  statute  for  the  purpose. 

4.  Bills  fob  Relief  on  the  Gbound  of  Fbaud. — As  bills  for  relief 
on  the  ground  of  fraud  are  required  by  statute  to  be  filed  within 
three  years  after  discovery  of  the  facts  constituting  the  fraud,  an 
action  cannot  be  maintained  to  subject  to  a  judgment  land  alleged 
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to  have  been  f raudolenUy  transferred  more  than  three  years  prior 
to  its  commencement,  when  it  is  not  shown  at  what  time  the  fraud 
was  discovered,  and  there  is  no  averment  of  the  nature  of  the  dis- 
covery, or  of  the  facts  ascertained. 

Appeal  from  District  Court  of  Boulder  County. 

Ik  1889  Henry  N.  Coffey  brought  this  suit  against  Anthony 
Arnett  and  Mary  6.,  his  wife,  to  cancel  sundiy  conveyances 
which  apparently  vested  the  title  to  the  described  property  in 
the  wife.  The  bill  set  up  that  Coffey  had  obtained  judgment 
against  Arnett  in  the  district  court  of  Boulder  county  on  Sep* 
tember  14, 1888,  for  $680.80  and  that  prior  to  the  rendition 
of  judgment,  and  tit  the  time  when  the  indebtedness  was  in* 
curred  upon  which  judgment  was  rendered,  Anthony  Ar- 
nett was  the  owner  of  certain  real  property.  Thei*e  was  no 
other  statement  in  the  bill  as  to  the  date  when  the  indebt^ 
edness  accrued  or  as  to  the^  circumstances  under  which  it 
arose.  The  usual  allegation  of  the  issuance  of  a  fi.  fa.  and 
its  return  unsatisfied  was  in  the  bill.  The  plaintiff  then 
averred  ^  that  they  had  been  informed  and  believed,  and  so 
on  information  and  belief  charged  the  truth  to  be,  that  each, 
all  and  every  of  the  said  above  mentioned  conveyances,  and 
every  one  of  them  was  and  wei*e  not  real ;  but  was  and  were 
mere  sham,  and  made  with  the  intention  of  delaying  and  de- 
frauding plaintiffs,*'  etc.  He  charged  that  no  consideration 
was  paid  by  any  of  the  grantees,  who  became  the  grantors 
of  the  wife,  who  likewise  obtained  title  without  paying  any- 
thing for  the  property.  The  dates  of  the  several  transfers 
were  given,  from  which  it  appeared  that  part  of  the  property 
was  conveyed  to  one  Jones  in  July,  1877,  and  that  the  con- 
veyance from  Arnett  to  Woodworth,  and  the  conveyances  by 
them  to  their  grantees,  and  thence  to  Mrs.  Arnett,  were  exe- 
cuted and  delivered  at  various  dates  between  that  time  and 
December,  1877.  These  various  deeds  and  their  dates  were 
admitted,  though  the  answer  specifically  denied  the  allega-" 
tion  of  ^hiud  and  want  of  consideration,  and  in  the  usual 
form:  adq[>ted  iu  answers  in  equity  made  affirmative  allega^ 
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lion  that  the  conveyances  were  made  in  good  faith  and  for 
a  valuable  consideration.  To  avoid  the  statute  of  limita- 
tions with  reference  to  bills  for  relief  on  the  ground  of  fraud, 
the  following  allegation  was  made :  ^^  that  he  first  learned 
and  became  possessed  of  the  information  that  the  said  vari- 
ous conve}'ances  hereinbefore  charged  and  set  forth  were  and 
are  fraudulent  within  the  three  months  last  passed,  and  that 
he  jir%t  learned  and  became  possessed  of  the  knowledge  of 
the  facts  constituting  the  afoi'esaid  fraudulent  transactions 
of  the  said  defendant,  Anthony  Arnett,  in  the  aforesaid  con- 
veyances during  the  month  of  November,  1888."  No  other 
allegation  on  the  subject  appeal's  in  the  bill.  Issue  was  taken 
upon  this  averment ;  but  upon  the  trial  na  proof  was  offered 
upon  the  subject.  At  the  trial  the  only  evidence  offered  as 
to  the  time  when  the  indebtedness  put  into  judgment  in  1888 
was  incurred  was  the  pleadings  in  that  suit.  That  was  a  suit 
of  Coffey  against  Arnett  alone.  The  complaint  in  that  case 
stated,  that  in  1873  Coffey  and  others  were  interested  with 
Mr.  Arnett  in  the  "  Big  Thing  "  lode,  and  that  in  order  to 
facilitate  the  procurement  of  the  government  title  to  the 
property,  he  and  his  co-owners  deeded  to  Arnett,  with  the 
stipulation  that  Arnett  should  procure  the  patent  and  then 
re-deed  to  the  parties  their  respective  interests ;  it  averred 
the  procurement  of  the  patent  in  1875,  and  the  subsequent 
sale  in  1883  of  the  pai'ticular  property  to  Johns  and  Yankee, 
for  $5,000,  and  sought  to  recover  the  one  twelfth  of  the  money 
paid  by  them  therefor.  It  is  needless  to  state  the  defenses 
set  up,  further  than  to  say  that  issue  was  taken  upon  all  the 
averments,  and  that  the  proceedings  resulted  in  the  judgment 
which  is  the  basis  of  this  bill.  On  the  trial  of  the  present 
case  evidence  was  introduced  tending  to  show  that  the  trans- 
fers from  Mr.  Arnett  to  Jones,  and  from  him  to  Sweet,  and 
from  Sweet  and  Wood  worth  to  Mrs.  Arnett,  were  without 
consideration,  and  that  they  were  made  for  the  purpose  of 
avoiding  the  liability  supposed  to  exist  against  Mr.  Arnett 
upon  an  o£Qcial  bond.  The  evidence  offered  by  the  plaintiff 
demonstrated  that  Woodworth  paid  a  consideration  for  the 
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tide  which  he  took,  though  the  amoant  of  it  was  not  proven. 
A  demurrer  was  originally  interposed  to  the  bill  upon  vari- 
ous grounds,  and  among  othera  that  it  did  not  state  facts  suf- 
ficient to  constitute  cause  of  action.  It  was  overruled  and 
this  order  was  followed  by  the  answer.  The  decree  vacated 
the  various  conveyances  from  Arnett  to  Jones,  and  Arnett 
to  Woodworth,  set  aside  the  various  deeds  whereby  Mrs. 
Arnett  acquired  title,  and  directed  that  the  entire  property 
should  be  subjected  to  the  payment  of  Coffee's  judgment. 

Mr.  William  E.  Beck  and  Mr.  O.  F.  A.  Gebbnb,  for 
appellants. 

Mr.  Geobgb  S.  Adams,  for  appellee. 

BisSELL,  J.  It  is  universally  agreed,  that  as  against 
existing  creditors,  a  debtor  may  not  make  a  voluntary  con- 
veyance. To  bring  the  case  within  this  well  recognized 
principle  it  must  be  shown  by  both  allegation  and  proof 
that  the  debt  to  which  the  property  is  said  to  be  subject 
existed  at  the  time  of  the  conveyance,  unless  there  be  present 
an  intention  to  defraud  creditors,  whose  rights  are  shortly 
expected  to  arise,  and  whose  rights  may  thereafter  supervene. 
WUcoxen  v.  Morgan^  2  Colo.  473 ;  Sextan  v.  Wheaton,  8  Wheat. 
229;  JackMn  v.  Jackson,  91  U.  S.  122. 

As  against  Anthony  Arnett  it  is  tolerably  clear  that  Cof- 
fey's claim  did  exist  prior  to  the  time  of  the  several  convey- 
ances which  he  made.  While  no  evidence  whatever  was 
offered  upon  that  subject,  other  than  what  may  be  drawn 
from  the  record  of  the  case  of  Coffey  v.  Arnett^  as  against  him, 
this  seems  to  be  ample  for  the  purpose.  In  that  suit  an  issue 
was  fairly  tendered  as  to  the  time  and  manner  in  which 
Arnett  acquired  the  title  to  Coffey's  one-twelfth  interest  in 
the  lode.  From  the  verdict  in  that  case  it  must  be  assumed 
that  Arnett  took  the  title  in  trust  and  under  an  obligation 
to  reconvey  when  he  received  the  government  patent.  This 
obligation  existed  in  1878,  prior  to  the  date  of  the  various 
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conTevances  which  he  made.  In  cases  where  the  judgment 
is  silent  as  to  the  issue  upon  which  it  was  rendered,  it  is 
entirely  competent  to  resort  to  the  pleadings  for  the  purpose 
of  determining  what  issue  was  tendered,  and  which  may  be 
said  to  be  conclusively  settled  by  the  judgment.  Hinde^9 
Lessee  v.  Longwarth^  11  Wheat.  199. 

This  does  not  enable  the  plaintiff  to  recover.  In  the  ab> 
sence  of  any  other  proof  than  what  is  furnished  by  this  judg- 
ment and  the  pleadings  the  complainant,  as  against  Mrs. 
Arnett,  still  remains  a  subsequent  creditor.  According  to 
his  own  allegations  the  various  deeds  from  Mr.  Arnett,  and 
the  mesne  conveyances  which  vested  the  title  in  Mis.  Arnett 
all  antedated  the  judgment:  and  while  the  pleadings  in  that 
suit  may,  as  against  Arnett,  demonstrate  that  the  plaintiff 
was  a  creditor  prior  to  these  various  transfers,  they  do  not 
now  avail  as  against  the  wife  who  was  not  a  party  to  the 
record.  When,  therefore,  it  appeared  from  the  plaintiff's 
own  proof  that  Mrs.  Arnett  acquired  title  may  yeara  prior 
to  the  rendition  of  judgment,  he  was  bound  to  show  as 
against  her,  by  competent  testimony,  that  he  was  a  creditor 
before  the  date  on  which  she  acquired  title.  Miller  etc.  v. 
JohiMon  et  al,^  27  Md.  6. 

The  right  of  a  judgment  creditor  to  come  into  a  court  of 
equity  to  remove  a  fraudulent  obstruction  to  the  collection 
of  his  judgment,  and  to  enforce  a  claim  against  property 
which  ought  to  be  subject  thereto,  is  well  established.  But 
-in  a  case  like  the  present  it  is  requisite  that  the  judgment 
shall  be  made  a  lien  upon  the  property  which  is  to  be  subject- 
ed to  it.  Where  the  writ  is  thus  operative  the  lien  may 
possibly  be  acquired  by  the  execution,  but  otherwise  the 
judgment  must  be  eitlier  a  lien  under  the  statute  when  enter- 
ed, or  must  be  made  one  by  the  taking  of  those  steps  which 
the  statute  points  out.  That  in  some  way  the  lien  must  be 
acquired  and  exist  at  the  time  that  the  bill  is  filed  is  clearly 
settled.  Barnes  v.  Beighly^  9  Colo.  475 ;  Newnan  et  al.  v. 
WillettSy  52  111.  98  ;  Miller  et  cd.  v,  Bavenson^  3  Gilman,513 ; 
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Oomell  V.  Radway  et  al.y  22  Wis.  260 ;  Stock  Growers  Bank 
V.  Newton^  18  Colo.  245 ;  JEvans  v.  Hill,  18  Hun  464. 

Under  the  statutes  existing  in  this  state  at  the  time  Coffey 
recovered  his  judgment  in  1888,  the  judgment  creditor  could 
only  obtain  a  lien  on  realty  by  filing  a  transcript  of  the  docket 
with  the  recorder  of  the  county.  While  equitable  interests 
may  undoubtedly  be  subjected  to  execution,  and  the  title 
which  the  purchaser  obtains  may  be  made  the  subject  of  a 
bill  to  remove  a  cloud  upon  his  title  or  to  obtain  a  decree 
which  shall  establish  his  right  to  the  property,  these  proceed- 
ings seem  to  be  wholly  unnecessary,  provided  the  creditor 
makes  his  judgment  a  lien  according  to  the  form  and  course 
of  the  statute.  McFarran  v.  Knox  et  al,^  5  Colo.  217 ;  13 
Colo,  supra ;  Bohb  v.  Woodward  et  al.^  50  Mo.  95. 

Since  the  creditor  pui-sued  neither  of  those  courses,  and 
neither  had  the  execution  levied  upon  the  interest  and  the 
interest  sold  and  the  title  transferred  to  him,  nor  took  the 
necessary  steps  to  make  the  judgment  a  lien,  he  was  wholly 
without  right  to  the  relief  which  he  sought. 

All  bills  filed  for  relief  on  the  ground  of  fraud  must,  in 
this  state,  be  filed  within  three  years  of  the  date  at  which  the 
fraud  was  discovered.  When  the  time  \&  limited  by  statute 
all  the  authorities  concur  in  holding  that  the  complaint  must 
state  when  the  fraud  was  discovered,  and  that  this  averment 
must  be  supported  by  sufficient  proof.  Pipe  v.  Smithy  5  Colo. 
146 ;  Carr  v.  HilUm^  1  Curtis's  C.  C.  890  ;  Svhlette  v.  Tinney^ 
et  al.,  9  Cal.  424. 

The  averments  must  be  distinct,  full  and  specific,  not  only 
as  to  the  time  when  the  fraud  was  discovered,  but  also  as  to 
the  nature  and  chai-acter  of  the  discovery,  and  the  facts  which 
were  ascertained.  These  allegations  and  competent  proof 
upon  the  subject  are  alike  requisite  to  the  maintenance  of 
the  action.  Be  Mares  v.  Gilpin^  15  Colo.  77  ;  Wood  v.  Car- 
penter^ 101  U.  S.  135 ;  Manning  v.  San  Jacinto  Tin  Co.^  7 
Sawyer  418. 

Tested  by  these  rules  the  plaintiff  is  absolutely  without 
right  of  recovery.     He  filed  his  bill  to  set  aside  the  various 
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'  transfers  made  by  Arnett  on  the  ground  of  fraud,  and  in  or- 
der to  maintain  his  action  at  the  time  he  brought  it  alleged 

•  that  he  discovered  the  fraud  within  thi*ee  months  of  the 
commencement  of  his  case.  Issue  was  taken  upon  this  al- 
legation. The  plaintiff  pi*oduced  no  evidence  in  support  of 
it.  The  record  is  absolutely  silent  upon  this  proposition. 
And  since,  under  the  law  established  by  the  foregoing  au- 
thorities, both  the  averment  and  the  proof  are  indispensable, 
it  follows  that  the  plaintiff  is  without  right  of  recovery  upon 
the  case  which  he  made.     The  judgment  must  be  reversed. 

Heversed, 


<^«»» 


Mary  E.  Hotz,  Plaintiff  in  Error,  v.  School  District 
No.  9,  Huerfano  County,  Defendant  in  Error. 

Tehpobaby  Cebtificatb  to  Teach  School — Tkacheb^s  Right  to 
Compensation. — Although  a  school  board  is  inhibited  by  statute 
from  employing  a  teacher  not  having  a  license  to  teach  at  date  of 
the  employment,  and  while  it  is  further  provided  that  a  teacher 
who  shall  commence  teaching  without  such  license  shall  forfeit  all 
claims  to  compensation,  yet  it  is  competent  for  a  school  boa^d,  sub- 
sequent to  the  employment  of  one  not  having  the  required  license, 
and  prior  to  the  commencement  of  the  school,  to  grant  the  teacher 
a  temporal^  certificate  to  teach  the  school  until  the  regular  exami- 
nation of  teachers.  Such  an  arrangement  constitutes  an  implied 
contract  of  hiring  upon  the  terms  of  the  express  contract,  and  the 
commencement  of  the  school  afterwards  with  the  knowledge  and 
consent  of  the  board  being  equivalent  to  the  making  of  a  new  con- 
tract upon  the  terms  of  the  original,  will  enable  the  teacher  to 
maintain  an  action  for  compensation. 

Error  to  District  Court  of  Huerfano  Counity. 
Mr.  Homer  A.  Cole,  for  plaintiff  iu  error. 
Mr.  D.  McCaskill,  for  defendant  in  error. 
Bissell,  J.     This  action  was  brought  by  Mary  E.  Hotz 
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against  a  School  District  of  Huerfano  county,  to  recover  a 
sum  which  she  alleged  to  be  due  her  under  a  contract  of  em- 
ployment entered  into  by  the  board  of  directors  of  the  School 
District.     It  was  satisfactorily  shown  that  in  August  of  1886 
the  board  met  and  decided  to  employ  her  as  a  teacher  for  the 
school  year  next  ensuing.     The  secretary  notified  the  teacher 
of  what  had  been  done,  and  she  accepted  the  terms  offered. 
On  the  5th  of  September  following  Miss  Hotz  went  to  La  Veta, 
where  the  school  was  situate,  saw  the  member  of  the  board, 
and  an*anged  with  them  for  the  commencement  of  her  school 
on  the  following  day,  and  for  the  procurement  of  a  temporary 
certificate  to  entitle  her  to  teach  in  Huerfano  county  until 
the  time  of  the  regular  examination  of  teachers  in  November. 
At  this  time  it  was  stated  by  Miss  Hotz,  and  understood  by 
the  board,  that  she  did  not  possess  a  certificate  of  the  county 
superintendent  of  Huerfano  county,  entitling  her  to  teach  in 
that  locality,  and  that  it  would  be  necessary  for  her  to  procure 
a  temporary  authority  to  act  till  the  November  examination. 
This  temporary  certificate  was  procured,  and  on  the  6th  of 
September  Miss  Hotz  commenced  her  school  under  this  au- 
thority, with  the  knowledge  and  concurrence  of  the  directors 
of  the  School  District,  and  continued  to  teach  under  those 
circumstances  for  the  ensuing  five  months.     In  November 
she   procui*ed   her   regular  certificate.     At  the   expiration 
of  five  months  the  board  of  directors  discharged  her  from 
the  employment,  and,  as   the  record  shows,  notwithstand- 
ing diligent  efforts  on  her  part  to  procure  another  engage- 
ment she  remained  unemployed  during  the  balance  of  the 
year.     This  suit  was  brought  to  recover  the  stipulated  wages 
as  damages  for  the  breach  of  the  contract.     Several  defenses 
were  interposed,  but  no  proof  was  offered  in  support  of  them ; 
but  upon  motion  for  a  nonsuit  the  complaint  was  dismissed, 
because  it  appeared  from  the  testimony,  that  at  the  time  of 
the  offer  of  hiring  by  the  board  and  its  acceptance  by  the 
teacher,  she  possessed  no  certificate  from  the  proper  author- 
ities of  Huerfano  county  entitling  her  to  teach  there.     Upon 
the  case  made  this  is  the  only  practical  question  before  the 
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coui-t  for  consideration.    Section  3055  of  the  General  Stat- 
utes inhibits  the  district  board  from  employing  any  teacher 
who  shall  not  possess  a  license  to  teach,  issaed  by  the  proper 
authority,  which  shall  be  in  force  at  the  date  of  employ- 
ment ;  and  the  statute  contains  the  further  provisions :  ^^  and 
any  teacher  who  shall  commence   teaching  in   any  such 
school  without  such  license  shall  forfeit  all  claims  to  com- 
pensation  out  of  the  school  fund  for  the  term  so  teaching 
without  such  license."     It  is  thus  evident  that  the  rightful- 
ness of  the  action  of  the  court  below  in  dismissing  the  case 
depends  upon  the  construction  to  be  given  to  this  particular 
section.     The  statute  is  undoubtedly  intended  to  be  opera- 
tive both  as  to  the  board  and  as  to  the  teacher.     The  results 
of  a  departure  from  its  provisions  are  widely  different  in  the 
two  cases.     While  it  is  enacted  that  the  district  board  shall 
not  employ  a  teacher,  who,  at  the  date  of  the  employment, 
is  without  the  evidence  of  authority  to  teach,  issued  by  one 
of  the  persons  authorized  to  execute  a  certificate,  no  penalty 
is  provided  for  a  breach  of  the  statute  by  the  board  itself. 
It  is  wholly  unnecessary  to  determine  what  the  consequences 
to  the  board  would  be  in  the  event  of  its  violation  by  them. 
This  case  only  concerns  the  matter  of  the  violation  by  the 
teacher,  and  as  to  the  teacher  a  specific  penalty  is  provided. 
Under  these  circumstances  the  only  legitimate  construction 
of  the  statute  must  be,  that  the  penalty  is  only  enforceable 
and  can  only  be  held  to  attach  in  the  case  mentioned,  and 
that  is,  in  the  case  where  the  teacher  shall  commence  to 
teach  not  having  obtained  a  certificate.     Where,  as  here, 
the  statute  contains  two  provisions,  one  of  which  is  a  pro- 
hibition to  the  board,  and  the  other  of  which  i^  a  penalty 
enforceable  against  the  teacher  under  certain  circumstances, 
the  true  construction  must  be  that  only  in  the  event  of  a 
violation  of  the  provision  containing  the  penalty  can  it  be 
held  that  the  teacher  is  without  a  right  of  action.     The  evi- 
dent intention  of  the  legislature  was  to  prevent  the  em- 
ployment of  teachers  who  did  not  possess  the  evidence  of 
qualification  prescribed  by  the  statute.     The  prohibition  to 
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the  board  was  simply  inteDd«d*to  impose  upon  the  officers  of 
the  School  District  the  duty  of  seeing  to  it  that  the  teacher 
whom  they  hired  should  possess  the  requisite  qualifications. 
It  is  true  that  at  the  time  the  board  met  for  the  purposes  of 
employing  the  teacher,  and  when  they  wrote  their  letter  con- 
taining the  offer  of  employment,  as  well  as  at  the  date  of  the 
letter  of  acceptance,  the  teacher  did  not  have  the  statutory 
evidence  of  her  qualiUcations  which  entitled  her  to  teach  in 
Huerfano  county.  This,  however,  should  not  deprive  her 
of  the  right  of  action,  or  entitle  the  boaixi  to  break  the  con- 
tract into  which  they  subsequently  entered,  unless  they  be 
able  to  assign  some  sufficient  legal  excuse  for  the  breach. 
The  circumstances  and  the  facts  of  the  case  are  such,  that 
it  may  very  properly  be  held  that  the  employment  of  Miss 
Hotz  should  be  deemed  completed  as  of  the  date  when  the 
services  were  commenced,  since  she  was  qualified  when  she 
entered  upon  the  discharge  of  her  duties  with  the  knowl- 
edge and  concurrence  of  the  board,  which  possessed  full 
authority  for  employment.  School  DUtrict  No,  2  etc.  v.  DUr 
fnan^  22  Ohio  St.  194. 

Should  it  be  contended  that  the  board  entered  into  a  con- 
tract in  August  which  was  void  under  the  statute  and  unen- 
forceable by  the  teacher,  it  may  well  be  held  that  a  valid 
implied  contract  arose  as  between  the  board  and  Miss  Hotz, 
when,  as  a  duly  qualified  teacher,  she  entered  upon  the  dis- 
charge of  her  duties  on  the  6th  of  September,  and  continued 
therein  for  the  ensuing  five  months.  If  it  be  said  that  it  is 
impossible  to  ascertain  what  the  terms  of  this  implied  con- 
tract are,  it  is  replied  that  the  express  contract  may  be 
looked  at  to  ascertain  the  terms  of  the  implied  one,  which 
the  teacher  performed  until  she  was  discharged.  The  com- 
mencement of  the  school  by  the  teacher  with  the  knowledge 
and  consent  of  the  board,  after  she  had  received  a  certificate 
of  qualification,  was  equivalent  to  the  making  of  a  new  con- 
tract upon  the  terms  of  the  one  into  which  they  attempted 
to  enter  at  their  meeting  held  in  August.  Scott  v.  School 
DUtriet,  etc.,  46  Vt.  452. 
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This  construotion  and  these  reasons  are  well  supported  by 
a  consideration  of  the  purposes  which  the  legislature  evi- 
dently had#in  view,  and  of  the  circumstances  which  neces- 
sarily exist  in  this  state  in  its  various  school  districts.  If  it 
happened  that  the  teacher  did  not  possess  a  certificate  issued 
by  the  state  authority,  the  certificate  must  be  issued  by 
the  superintendent  of  the  county  where  the  school  is  to 
be  taught.  Few  of  the  teachers  to  be  employed  are  resi- 
dents of  the  county  wherein  they  teach ;  the  times  fixed  for 
the  public  examinations  of  teachers  are  not  concurrent  with 
the  commencement  of  the  schools;  negotiations  must  be 
entered  into  as  between  the  board  and  the  teacher  antecedent 
to  the  time  of  their  arrival  in  the  county  in  which  they 
are  to  discharge  their  duties.  The  mischief  to  be  guarded 
against  is  the  teaching  of  a  school  by  a  teacher  who  does  not 
possess  the  necessary  qualification.  A  construction  of  the 
statute  which  guards  the  difficulty  sought  to  be  provided 
against  protects  both  the  teacher  and  the  district.  There 
are  cases  containing  similar  statutes  which  hold  a  contrary 
doctrine ;  but  the  views  here  expressed,  which  are  well  sup- 
ported by  the  two  cases  cited,  seem  more  in  accord  with  the 
evident  purposes  of  the  statute,  and  to  afford  more  equal 
protection  to  the  rights  of  all  parties  concerned.  It  is  quite 
possible  that  upon  a  subsequent  trial  of  this  case  the  board 
may  be  able,  under  the  defenses  which  they  interposed,  to 
show  a  sufficient  legal  excuse  for  the  action  which  they  took. 
If  they  desire  to  escape  the  consequences  of  their  act  in  dis- 
charging the  teacher  before  the  expiration  of  the  school  year, 
they  assume  the  burden  of  proving  a  sufficient  excuse.  The 
judgment  must  be  reversed. 

Reversed. 
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The  Sioux  Citt  Nuksery  and  Seed  Company,  Appel-  |  ts  174 


LANT,  V.  Peter  Magnus,  Appellee.  l.iJ  j^j 

AeEirr  to  Sell  oitlt,  not  Authorized  to  Collect. — An  agent  of  a 
company,  whose  authority  is  limited  to  the  taking  of  orders  for 
the  future  delivery  of  nursery  stock,  cannot  bind  his  principal  by 
accepting  chattel  property  in  payment.  Had  he  been  authorized 
to  receive  payment  for  the  stock  sold  it  could  only  be  made  in  cash 
in  the  absence  of  express  authority  from  the  principal. 

Appeal  from  Cowtdy  Court  of  Arapahoe  County. 
Mr.  H.  B.  Johnson,  for  appellant. 
Messrs.  Brown,  Putnam  &  Preston,  for  appellee. 

Richmond,  P.  J.  The  action  in  this  case  was  originally 
commenced  before  a  justice  of  the  peace  of  Arapahoe  county, 
and  from  the  summons  issued  the  character  of  the  suit  ap- 
peals to  be  in  the  nature  of  a  money  demand  for  a  sum  not 
exceeding  f 300.  The  cause  was  appealed  to  the  county 
court.  Trial  was  there  had  and  judgment  rendered  against 
appellant  for  the  sum  of  $200.  To  reverse  this  judgment 
this  appeal  is  prosecuted. 

The  facts  out  of  which  the  action  arose  as  they  appear 
from  the  record  are  that  on  the  21st  and  28th  of  January, 
1889,  at  the  solicitation  of  one  Wheeler,  an  agent  of  the  de- 
fendant. The  Sioux  City  Nursery  and  Seed  Company,  Peter 
Magnus,  made  two  orders  on  said  company  for  a  certain 
amount  of  nursery  stock.  At  the  time  of  making  the  ordere 
Wheeler  received  from  plaintiff  two  horses  in  full  payment 
of  8200  worth  of  n  misery  stock  mentioned  in  the  order. 
Thereafter  the  appellant  shipped  the  stock  to  Denver  and 
offered  to  deliver  the  same  if  paid  for,  refusing  to  recognize 
the  action  of  its  agent  in  taking  the  horses  in  payment  for 
the  nurseiy  stock. 

The  testimony  shows  that  the  agent  took  the  horses,  giv- 
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ing  a  receipt  for  their  value,  and  thereafter  appropriated  them 
to  his  own  use,  concealing  the  transaction  from  the  company. 
This  action  is  therefore  brought  by  plaintiff,  Magnus,  against 
the  company,  to  recover  for  the  value  of  these  horses  so  al- 
leged to  have  been  delivered  to  the  agent  in  payment  for  the 
nursery  stock,  which  the  company  refused  to  deliver,  and  for 
the  additional  sum  of  $100,  mentioned  in  a  certain  order  of 
Wheeler  upon  the  company,  to  be  paid  to  Magnus  out  of  his 
commissions  when  the  nursery  stock  so  ordered  should  be 
delivered. 

The  order  given  by  Magnus  is  in  the  following  words : 
"I,  Peter  Magnus,  this  day  bought  of  E.  A.  Wheeler, 
agent,  the  following  bill  of  trees,  vines,  plants,  etc.,  to  be 
delivered  in  good  order  from  the  Sioux  City  Nursery  and 
Seed  Company,  Sioux  City,  Iowa.  (Here  follows  the  enu- 
merated stock  with  prices.)  Shipped  from  Denver.  To  be 
delivered  at  Littleton,  Colorado,  in  the  spring  of  1889,  for 
which  I  agree  to  pay  $150  in  cash  on  the  day  of  delivery. 
Notice  to  be  sent  of  the  day  of  delivery.  Should  I  not  call 
for  the  goods  on  the  day  of  delivery  I  agree  to  pay  expense 
of  delivering  stock  to  my  place.  No  countermand  accepted* 
If  not  settled  for  on  delivery  payment  shall  be  due  at  Sioux 
City,  Iowa. 

"  (Signed)  Peter  Magnus. 
"  Dated  January  21st,  1889." 
The  receipt  given  by  Wheeler  reads  as  follows : 
^^  Received  of  Peter  Magnus  two  bay  mares  about  3  and  4 
years  old  branded  M  on  left  thigh  in  full  payment  for  two 
bills  of  nursery  stock,  one  bill  for  $150  and  the  other  for  $50 
bought  of  the  undersigned. 

"  E.  A.  Wheeler." 
The  contention  of  plaintiff  is  that  this  agent  had  authority, 
express  or  implied,  to  make  this  sale  and  accept  payment. 
The  testimony  on  the  part  of  the  defendant  company  is  to 
the  effect  that  no  such  authority  existed  and  that  the  agent 
was  not  authorized  to  accept  payment  even  in  cash.  A  care- 
ful review  of  the  transcript  and  abstract  leads  us  to  the  eoxir 
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elusion  that  it  is  wholly  unnecessary  for  us  to  determine 
whether  or  not  the  agent  was  authorized  by  implication  or 
otherwise  to  collect  the  money.  The  fact  exists  that  he  did 
not  collect  money  but  made  a  bargain  to  take  in  exchange 
for  the  stock  the  two  horses.  This  is  shown  in  Wheeler's 
receipt. 

The  general  principle  is  that  payment  to  the  agent  must 
be  made  in  money  in  the  absence  of  express  authority  to  him 
to  receive  payment  in  something  else  than  money.  Grain  v. 
Daggett  et  ah^  41  Iowa  682 ;  Wheeler  ^  Wilson  Mfg,  Co.  v. 
Given^  66  Mo.  89 ;  Kendal^  Carter  ^  Co.  v.  Wade^  5  Ea. 
Ann.  157;  Burger  v.  Limbaeh^  42  Mich.  162;  Boughton  v. 
SiUoway^  114  Mass.  71 ;  Lumpkin  v.  Wilson  et  al.^  5  Heis- 
kell  (Tenn.)  655;  Taylor  ^  Farley  Organ  Co.  v.  Starkey^ 
69  N.  H.  142.  And  even  in  cases  where  it  has  been  decided 
that  a  general  agent  to  collect  and  settle  debts  may  receive 
property  in  payment  it  nevertheless  is  held  that  such  an 
agent  cannot  buy  property  of  the  debtor  and  thereby  create 
a  debt  against  his  principal. 

This  transaction,  it  seems  to  us,  is  fully  covered  by  the 
principles  above  cited.  Here  was  a  general  agent  with  power 
to  sell,  sent  out  by  his  principal  to  take  orders  for  stock  to 
be  delivered  at  a  future  time.  The  stock  was  not  entrusted 
to  his  care  or  possession,  and  at  the  time  of  taking  the  order 
he  assumed  the  right  to  exchange  it  for  horses  and  thereby 
bind  his  principal.  He  took  the  horses,  executed  the  receipt 
above  set  forth,  and  reports  to  his  company,  ti-ansmitting  the 
orders  to  the  effect  that  upon  delivery  the  stock  so  ordered 
will  be  paid  for  in  cash.  The  company  wholly  ignoi-ant  of 
the  ti-ansaction,  relying  implicitly  upon  the  representiitions 
of  the  agent,  prepare  the  stock,  ship  it  to  Colorado  and  make 
offer  to  deliver  upon  payment  in  cash.  Magnus  declined  to 
pay  and  insisted  that  he  was  not  only  entitled  to  receive  the 
stock  mentioned  in  the  ordei-s  but  was  entitled  to  credit  as 
payment  for  the  value  of  the  horses  as  set  forth  in  the  re- 
ceipt of  Wheeler  and  for  the  additional  sum  of  $100  men^ 
tioued  in  the  order. 
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We  have  examined  with  considerable  care  every  authority 
cited  in  the  briefs  of  appellant  and  appellee  and  can  unhesi- 
tatingly say  that  we  are  unable  to  find  a  single  authority 
supporting  this  contention  of  appellee.  Oreenhood  v.  Keaton^ 
9  (App.  Ct.)  111.  188 ;  Kane  ^  Co,  v.  Barstow  et  aL^  42  Kans. 
466 ;  BiUler  v.  Dorman,  68  Mo.  298 ;  Lato  v.  Stokes,  32  N. 
J.  Law  249 ;  Clark  v.  Smith,  88  III.  298 ;  Seiple  et  al.  v.  Ir- 
win et  al.,  80  Pa.  St.  513. 

The  fact  does  appear  in  the  record  that  a  former  agent 
of  the  defendant  company  named  Brownlee  introduced 
Wheeler  to  plaintiff  Magnus,  and  represented  that  he  had 
the  same  authority  which  the  company  had  conferred  upon 
him  a  year  or  more  previous,  with  whom  Magnus  had  dealt 
and  to  whom  he  had  paid  money  upon  delivery. 

There  are  other  circumstances  disclosed  in  the  record 
which  appellee  insists  tend  to  establish  the  authority  of  this 
agent  to  receive  payment  in  full. 

For  the  purposes  of  this  case  we  might  readily  concede 
the  position  taken  by  appellee,  but  under  the  authorities  and 
the  facts  disclosed  by  the  record  we  are  not  prepared  to  an- 
nounce that  the  plaintiff  has  a  right  of  recovery  against  the 
defendant  company  for  the  value  of  the  horses  bartered  by 
the  agent  in  exchange  for  the  company's  stock.  It  certainly 
seems  as  though  the  plaintiff  ought  to  have  known  that  the 
agent  of  the  company  was  exceeding  his  authority  when  he 
undertook  to  make  this  trade. 

The  judgment  of  the  court  must  be  reversed. 

Reversed. 
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John  L.  Armstrong,  Plaintiff  in  Error,  v.  The  Lari- 
mer County  Ditch  Co.,  Defendant  in  Error. 

1.  Construction  of  Conbtitutions. — A  conBtitution,  not  being  the 

beginning  of  a  community,  nor  the  origin  of  private  rights,  is  to 
be  construed  as  declaratory  of  and  not  destructive  of  the  rights 
and  powers  enjoyed  by  the  people  before  its  adoption. 

2.  Constitutional  Recognition  of  Existing  Rights. — The  right  to 

water  for  purposes  of  irrigation  existed  prior  to  legislation  on  the 
subject,  and  prior  appropriations  of  water  were  recognized  by  the 
constitution,  but  in  no  way  attempted  to  be  affected  by  its  pro- 
visions. 

3.  A  Right  to  the  Use  of  Water  is  Property. — The  right  to  the 

use  of  water  secured  by  legal  appropriation  is  property,  and  a 
proper  construction  of  the  various  provisions  of  the  constitution 
on  the  subject  harmonizes  that  instrument  with  the  declaration  of 
the  Bill  of  Rights,  "  that  private  property  shall  not  be  taken  or 
damaged  for  public  or  private  use  without  just  compensation." 

4.  Superiority  of  Water  Rights  Acquired  before  Constitution. — 

The  provisions  of  §§  5,  6,  art.  XVI.,  of  the  constitution,  relating  to 
the  unappropriated  waters  of  the  natural  streams,  and  the  right  of 
appropriation  to  various  uses,  with  preference  in  favor  of  '*  those 
using  the  water  for  domestic  purposes,"  do  not  authorize  inter- 
ference with  the  rights  of  prior  appropriators  for  irrigating  pur- 
poses, whose  rights  vested  before  the  adoption  of  the  constitution, 
in  order  to  supply  later  comers  with  water  for  domestic  uses. 

Error  to  District  Court  of  Larimer  County. 

Defendant  in  error  is  a  corporation  operating  under  the 
general  incorporation  law  of  the  state  for  constructing,  op- 
erating, and  maintaining  a  ditch  for  irrigating,  agricultural, 
domestic,  and  manufacturing  purposes.  In  April,  1881,  it 
commenced  the  construction  of  its  ditch  from  the  Cache  la 
Poudre  river,  at  a  point  near  the  foot  of  the  mountains,  to 
run  in  an  easterly  and  southeasterly  direction.  There  were 
also  seven  contemplated  or  projected  reservoirs  for  the  stoi*- 
age  of  water.  The  ditch  was  in  process  of  constiTiction  for 
several  years,  and  some  time  during  the  year  1888  was  60 
miles  in  length,  having  at  its  head  a  carrying  capacity  of 
Vol. 
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about  470  cubic  feet  of  water  per  second.  At  the  time  of 
the  institution  of  this  suit  very  few,  if  any,  of  the  contem- 
plated reservoirs  along  the  line  of  the  ditch  for  storing  the 
supply  of  water  had  been  built. 

By  an  adjudication  in  April,  1882,  to  establish  the  priori- 
ties to  the  use  of  water  in  the  district  where  the  ditch  was 
located,  in  which  a  decree  was  entered,  and  by  subsequent 
and  supplemental  proceedings,  one  in  April,  1884,  and  one 
in  October,  1886,  in  which  the  decree  was  amended,  it  was 
finally  adjudicated  and  decreed  that  the  ditch  of  the  defend- 
ant in  error  should  be  ditch  No.  68,  with  priority  No.  100, 
with  capacity  computed  at  468  cubic  feet  per  second. 

Between  the  time  of  the  commencement  of  the  construc- 
tion of  the  ditch  and  the  bringing  of  this  suit  a  large  num- 
ber of  settlers,  estimated  at  near  200,  many  with  families, 
settled  under  the  ditch,  dependent  upon  the  defendant  for 
water  for  irrigating  and  domestic  purposes  to  be  supplied 
from  its  ditch  under  contracts  made  with  the  corporation. 
It  is  shown  in  evidence  that  the  large  extent  of  country 
through  which  the  ditch  was  excavated  was  an  arid,  alkaline 
waste, — a  veritable  desert.  Before  the  supposed  appropria- 
tion of  water  to  the  ditch  in  question  there  had  been  from 
the  Cache  la  Poudre  river  99  appropriations  of  water,  dating 
from  the  earliest  settlement  of  the  country  down  to  that  time, 
and  each  and  all  had  been  decreed  priority  over  the  ditch  in 
question.  Priorities  from  1  to  78  inclusive  were  for  water 
appropriated  prior  to  January  1,  1876,  and  aggregated  over 
2300  cubic  feet  of  water  per  second.  On  the  4th  day  of 
May,  1888,  as  shown  b)-  the  evidence,  there  was  but  360 
cubic  feet  of  water  per  second  in  the  river.  From  that  time 
on  to  the  close  of  the  irrigating  season,  with  the  exception 
of  two  short  freshets,  lasting  but  a  few  houra,  the  water  va- 
ried from  250.  to  800  cubic  feet  per  second. 

The  plaintiff  in  error,  during  the  year  1888,  was  water 
commissioner  of  the  district  in  which  defendant's  ditch  was 
situated,  and,  in  his  official  capacity,  charged  with  the  appor* 
tionment  and  distribution  of  water  according  to  the  appro- 
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priations  and  priorities,  as  adjudicated  and  decreed.  Early 
in  the  season,  by  reason  of  the  scarcity  of  water  in  the  stream, 
and  its  inadequacy  to  supply  earlier  appropriations,  he  ordered 
the  head-gates  of  defendant's  ditch  closed,  and  the  water  was 
shut  out. 

This  suit  was  instituted  against  the  water  commissioner, 
plaintiff  in  error,  by  filing  a  complaint  on  the  4th  day  of. 
May,  1888,  for  an  injunction  restraining  him  from  closing 
the  ditch,  and  for  a  decree  that  the  ditch  be  entitled  to  water 
sufficient  for  the  domestic  use  of  those  who  were  alleged  to 
be  dependent  upon  it.  On  the  day  the  complaint  was  filed 
the  following  order  was  made:  '^Upon  the  filing  of  this 
complaint  in  the  office  of  the  clerk  of  the  district  court  of 
Larimer  county,  Colorado,  and  also  upon  the  filing  of  an  un- 
dertaking in  the  sum  of  one  thousand  dollars,  conditioned  as 
required  by  law,  with  good  and  sufficient  sureties,  to  be  ap- 
proved by  the  clerk,  that  a  writ  of  injunction  issue  command- 
ing the  defendant,  his  associates  and  employees,  immediately 
to  raise  the  head-gate  of  the  ditch  or  canal  mentioned  in  the 
complaint,  so  that  a  sufficient  amount  of  water  may  enter 
and  flow  into  said  ditch  to  supply  the  consumers  of  water 
therefrom  with  water  for  domestic  purposes,  according  to  its 
priority  No.  100,  as  heretofore  determined  by  the  decree  of 
the  court,  and  also  commanding  him  and  them  to  keep  said 
head-gate  raised  until  further  oider  in  the  premises.  Al- 
lowed at  Fort  CoUiM  tfni  Ml  day  of  May,  1888,"— and  a 
preliminary  wiit  of  iaJBBetion  was  issued  and  served. 

A  trial  wa^  haA,  and,  on  November  5th,  the  following  final 
deciee  mm  watered :  ^*  This  cause  having  heretofore  come  on 
f#  he  tfMlIy  heard  upon  the  pleadings  and  the  evidence,  as 
wdi  that  on  part  of  the  defendant  as  that  in  behalf  of  the 
plaintiff,  and  the  court  having  heard  the  same  and  the  argu- 
ment of  counsel  thereon,  and  having  taken  the  matter  under 
consideration  for  further  advisement,  and  having  duly  con- 
sidered the  same,  and  being  now  fully  advised  in  the  premises, 
doth  find  the  issues  for  the  plaintiff.  And  the  court  doth 
specially  find  from  the  pleadings  and  evidence  aforesaid  that. 
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at  the  time  of  the  commencement  of  this  action,  the  plaintiff 
was,  and  still  is,  a  corporation  duly  organized  for,  and,  among 
other  things,  engaged  in,  the  business  of  conveying  and  dis- 
tributing from  the  Cache  la  Poudre  river,  to  and  for  the  use 
of  persons  residing  along  the  line  of  its  canal,  water  for  do- 
I  mestic  purposes ;  that  the  plaintiff's  said  canal  is  situate  in 
water  district  No.  8,  and  is  some  sixty  miles  in  length ;  that  the 
persons  aforesaid  residing  along  the  line  of  said  canal,  at  the 
time  of  the  commencement  of  this  action,  were  and  still  are, 
to  a  great  measure,  dependent  upon  the  plaintiff  and  its  said 
canal  for  water  suitable  and  fit  for  domestic  purposes,  and,  in 
many  instances,  are  wholly  dependent  thereon  for  water  for 
such  purposes ;  that,  at  the  time  of  the  commencement  of  this 
action,  there  was  flowing  in  and  down  said  river  sufficient 
water  to  supply  the  reasonable  needs  and  demands  of  all 
appropriators  and  usei9  of  water  therefrom  for  domestic  pur- 
^ses,  if  carefully  distributed,  and  with  no  more  waste  than 
]  is  naturally  incident  to  the  customary  manner  of  distributing 
'  water  through  open  ditches  and  canals,  but  the  water  of  said 
river  was  insufficient  for  the  service  of  all  desiring  the  use 
of  the  same  for  various  other  beneficial  uses  ;  that  the  plaint- 
iff has  and  controls  a  large  reservoir  for  the  storage  of  water 
situate  upon  the  said  river  above  the  head-gate  of  its  said 
canal,  wherein  it  is  wont,  from  time  to  time,  to  store  a  large 
amount  of  surplus  water,  to  be  afterwards  drawn  off  and 
tui-ned  into  its  canal  for  beneficial  uses ;  that  the  defendant, 
as  water  commissioner  of  water  district  No.  three,  (3,)  had 
shut  down  and  closed,  and  threatened  to  keep  shut  down  and 
closed,  the  head-gate  of  the  plaintiff's  said  canal,  and  had 
thereby  deprived  the  plaintiff  of  the  means  of  obtaining  water 
wherewith  to  supply  the  same  to  the  persons  so  dependent 
upon  it  for  water  for  domestic  pur{)oses,  save  at  such  times 
when,  by  reason  of  increased  flow  of  water  in  the  river,  the 
plaintiff  may  be  entitled  to  take  water  therefrom  under  and 
by  virtue  of  its  appropriation  thereof  for  agricultural  purposes. 
And  the  court  doth  further  find,  as  a  matter  of  law,  that  when 
the  waters  of  said  river  are  not  sufficient  for  the  service  of 


1891.]    Armstrong  v.  Larimer  Co.  Ditoh  Co.  58 

all  those  desiring  the  use  of  the  same,  those  using  the  water 
for  domestic  purposes  are  entitled  to  divert  and  take  the 
same,  according  to  their  respective  priorities  of  appropriation 
thereof,  for  such  purposes,  notwithstanding  any  appropriation 
thereof  by  pei^sons  using  the  same  for  any  other  purpose. 
And  the  court  doth  further  find  and  declare,  as  a  matter  of 
law,  that  the  uses  to  which  water  may  be  applied,  which  are 
comprehended  by  the  term  ^domestic  purposes,'  hereinbefore 
employed  and  occurring  in  the  constitution  of  this  state,  are 
as  follows,  and  none  other,  that  is  to  say :  Household  pur- 
poses, including  water  for  drinking,  washing,  bathing,  culi- 
nary purposes,  and  the  like ;  water  for  such  domestic  animals 
as  are  used  and  kept  about  the  house,  such  as  work  animals 
and  cows  kept  to  supply  their  owners  and  their  families  with 
dairy  products ;  and  such  other  uses,  not  being  either  agrir 
cultural  or  mechanical,  as  directly  tend  to  secure  and  promote 
the  healthf ulness  and  comfort  of  the  home.  Wherefore,  it  is 
ordei'ed  and  decreed  by  the  court  that  the  injunction  hereto- 
fore allowed  herein  and  served  upon  the  defendant  be,  and 
the  same  is,  hereby  so  modified  as  to  operate  and  be  effectual 
only  88  hereinafter  decreed.  It  is  ordered  and  decreed  by 
the  court  that  the  defendant,  John  L.  Armstrong,  water  com- 
missioner in  and  for  water  district  No.  three,  (8,)  his  sue- 
cessoi's  in  oflSce,  deputies,  agents,  and  servants,  do  absolutely 
desist  and  refrain  from  closing  or  keeping  closed  the  head- 
gate  of  the  canal  of  the  plaintiff,  the  Larimer  County  Ditch 
Co.,  for  any  period  exceeding  twenty  (20)  days  at  a  time, 
and  he  is  and  they  are  strictly  enjoined,  required,  and  com- 
manded, whenever  water  has  been  by  them  or  any  of  them 
prevented  from  flowing  from  the  Cache  la  Poudre  river  into 
said  canal  for  the  period  of  twenty  (20)  days,  and  he  or  they 
are  thereunto  requested  by  the  plaintiff,  to  permit  sufiicient 
water  to  flow  into  said  canal  from  said  river  for  a  period  of 
not  less  than  five  (5)  days,  to  supply  water  for  domestic  pur- 
poses to  all  persons  residing  along  the  line  of  said  canal  and 
dependent  thereon  for  water  for  such  purposes,  and  to  ena- 
ble such  persons  to  fill  cisterns  and  such  like  receptacles  for 
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the  storage  of  water  for  sach  purposes:  provided,  that  there 
be  water  flowing  in  said  river  to  which  other  persons  ai*e  not 
entitled  by  prior  appropriation  thereof  for  domestic  purposes, 
and,  further,  that  the  plaintiff  shall  not  have  water  at  such 
time  stored  in  its  said  reservoir.  It  is  ordered  and  decreed 
that  the  plaintiff  shall  not,  as  against  the  rights  of  any  prior 
appropriation  of  water  for  agricultural  purposes,  at  any  time 
when  it  has  water  stored  in  its  said  reservoir,  be  entitled  to 
divert  or  take  any  water  from  the  said  river,  not  flowing  down 
from  its  said  reservoir. 

*^It  is  further  ordered  and  decreed  by  the  court  that,  except 
as  herein  and  hereby  modified,  the  injunction  heretofore  al- 
lowed be,  and  the  same  is,  made  perpetual ;  saving  and  re- 
serving, however,  to  each  party  the  right  to  move  the  court 
at  any  time  so  to  modify  this  decree  as  to  make  it  conform 
to  the  provisions  of  any  law  that  may  hereafter  be  enacted 
by  the  general  assembly  of  this  state  prescribing  regulations 
relating  to  the  distribution  of  water  for  domestic  purposes. 
It  is  further  ordered  that  each  party  pay  its  and  his  own  costs 
incurred  herein." 

* 

Mr.  J.  M.  Fbebmak  and  Mr.  H.  W.  Haykbs,  for  plaintiff 
in  error. 

Mr.  Frank  J.  Annis  and  Mr.  Ltman  Pobtbb,  for  de- 
fendant in  error. 

Reed,  J.  The  question  presented  in  this  case  for  deter- 
mination is  of  very  grave  importance, — ^purely  a  question 
of  law ;  there  was  no  controversy  in  regard  to  the  facts. 
The  testimony  in  this  case  establishes  the  facts  that,  prior 
to  the  inception  of  the  scheme  to  construct  the  ditch  of  the 
defendant  in  error,  and  prior  to  January  1, 1876,  water  from 
the  stream  had  been  legally  appropriated  exceeding  in  vol- 
ume 2300  cubic  feet  per  second,  while  the  volume  of  the 
stream  for  the  irrigating  season  of  1888  did  not  average  over 
700  cubic  feet  per  second.    Perhaps  that  season  was  an  ex^ 
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ceptionally  dry  one,  but  it  is  not  so  shown.  The  canal  in 
question^  at  its  easterly  extremity,  60  miles  in  a  desert  from 
the  source  of  supply,  was  built  in  1885  or  later ;  and  taking  . 
the  testimony  of  the  defendant  in  error  as  true,  that  that 
section  of  the  country  is  absolutely  uninhabitable  unless  sup- 
plied with  water  for  domestic  pui*poses  from  the  canal,  we 
must  conclude  that  the  settlers  for  whose  use  water  was  re- 
quii-ed  in  this  suit  settled  in  those  yeara,  as,  from  the  facts 
shown,  such  settlements  could  not  have  antedated  the  com- 
pletion of  the  canal,  fi'om  absolute  lack  of  water  to  sustain 
animal  life.  Here  we  find,  at  a  time  when  the  stream  was 
not  supplying  to  those  who  had  legally  appropriated  the 
water  from  10  to.  25  years  before  to  exceed  one  third  of  the 
supply  adjudicated  and  decreed,  the  defendant  in  error  ap- 
plying to  the  courts  for  a  further  reduction  and  divei^sion  for 
the  benefit  of  the  latest  comers.  All  such  attempts,  espe- 
cially when  successful,  are  subversive  of  natural  and  statutory 
law  and  rights  and  the  constitution  of  the  state,  and  could 
not  possibly  be  tolerated  in  a  court  of  equity  except  upon 
the  ground  of  the  inexorable  necessity  of  having  water  to 
sustain  human  life.  On  no  other  ground  could  the  original 
plaintiff  have  had  any  standing  in  a  court  of  equity. 

The  question  to  be  determined  is,  did  the  court  err  in  de- 
creeing the  right  of  defendant  in  error  to  divert  the  water 
of  the  stream  for  distribution  to  settlers  and  patrons  for  do- 
mestic use,  paramount  and  superior  to  the  rights  of  those 
who  had  appropriated  the  same  water  for  purposes  of  irriga- 
tion? 

In  examining  the  right  to  the  use  of  water  for  domestic 
purposes,  under  the  facts  of  this  case,  and  under  the  climatic 
and  physical  conditions  incident  to  an  arid,  semi-desert  coun- 
try, very  little  assistance  can  be  obtained  from  common-law 
sources,  or  the  adjudications  of  older  states  where  the  same 
conditions  do  not  exist.  Doctrines  of  common  law  declara- 
tory of  the  rights  of  riparian  proprietors  have  very  limited, 
if  any,  application.  Before  any  general  organization,  ter- 
ritorial or  otherwise,  was  or  could  have  been  had,  a  tide  of 
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emigration  poured  into  the  region  comprised  in  the  present 
state,  and  over  the  entire  west.     It  was  found  an  arid,  semi- 
desert  country.     The  land  could  only  be  made  productive 
by  the  artificial  use  of  water.     The  country  was  without  law, 
but  each  individual  brought  with  him  the  principles  of  equity 
and  justice  which  wei'e  a  part  of  his  education.     It  was  soon 
found  that  the  water,  of  the  streams  was  inadequate  to  sup- 
ply all  the  land.     They  found  a  new  climate,  new  conditions 
calling  for  new  laws  applicable  to  the  conditions.     The  first 
comer  settled  near  the  stream.     In  the  absence  of  surveys  he 
designated  by  landmarks  the  boundaries  and  extent  of  his 
occupation  of  land.     He  diverted — appropriated  by  such  di- 
vei-sion — a  certain  amount  of  water  from  the  stream,  sup- 
posed to  be  sufficient.     Othera  settled  near  him  upon  the 
same  stream,  and  made  a  like  appropriation.     In  time  there 
were  agricultural  settlers  enough  to  organize  and  establish  a 
local  government,  and  a  series  of  rules  or  laws  were  adopted, 
perhaps  in  many  instances  crude  and  inartificially  drawn, 
but  embodying  principles  of  equity  and  justice.     They  were 
recognized  and   obeyed,  the  settlers  recognizing,  as  before 
stated,  a  fact  which  later  corporations  and  settlers  have  not 
yet  appai-ently  recognized,  or,  if  recognized,  have  disregarded, 
that  the  supply  of  water  in  the  streams  was  not  sufficient  for 
all  the  land.     Instead  of  parceling  it  out  generally  and  mak- 
ing it  practically  valueless  to  any,  following  the  course  of 
California  and  other  earlier  settled  territories  where  the  same 
conditions  existed,  they  adopted  the  only  rule  founded  in 
equity  that  could  be  rightfully  adopted  in  the  premises,  viz., 
that  of  prior  appropriation,  such  appropriation  to  be   con- 
trolled and  limited.     Such  prior  appropriation  was  so  much 
as  could  be  beneficially  used  upon  the  land  for  which  the  ap- 
propriation was  made.     This  was  the  general,  well-regulated 
custom,  hence  a  law,  prior  to  and  at  the  time  of  the  organi- 
zation of  the  territory ;  and,  in  the  organic  act  creating  the 
territory,  it  is  said,   (section  6:)  "Nor  shall  any  law  be 
passed  impairing  the  rights  of  private  property." 

The  right  to  water  by  prior  appropriation  was  recognized 
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by  the  first  legislature  of  the  territory,  (see  Laws  1861, 
p.  67,)  and  such  rights  continued  to  be  recognized  during  the 
entire  territorial  existence.  The  general  government,  in 
which  was  the  fee  to  both  land  and  water  at  the  time  of  the 
settlement,  and  for  many  yeara  after,  acquiesced  in  the  dis- 
position of  the  water  according  to  local  customs,  and,  in  July, 
1866,  passed  an  act  in  which  it  provided  (section  9)  "  that 
whenever,  by  priority  of  possession,  rights  to  the  use  of  water 
for  mining,  agricultural,  manufacturing,  or  other  purposes, 
have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  the  decisions 
of  courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same."  The  right  to 
the  water  in  the  streams  of  Colorado,  by  prior  appropriation, 
antedated  any  legislation.  It  was  the  common  law  of  the 
people,  and  legislation,  both  national  and  territorial,  was  but 
a  recognition  declai*atory  of  the  right  as  it  had  theretofore 
and  then  existed.  Neither  in  any  territorial  or  national  leg- 
islation do  we  find  any  provision  or  declaration  of  rights  to 
water  by  appropriation,  or  to  be  acquired  in  any  other  man- 
ner, for  domestic  use.  It  is  first  found  in  the  constitution  of 
the  state.  • 

Although  water  for  domestic  purposes  is  a  necessity,  and 
its  use  for  that  purpose  a  primary  use,  it  seems  that,  from 
the  small  quantity  required,  and  itfl  use  so  inconsiderable 
compared  with  the  quantity  required  for  irrigation,  it  was 
regarded  as  incidental.  Article  16,  §  6,  is  as  follows :  ^^  The 
water  of  every  natural  stream,  not  heretofore  appropriated, 
within  the  state  of  Colorado,  is  hereby  declared  to  be  the 
property  of  the  public,  and  the  same  is  dedicated  to  the  use 
of  die  people  of  the  state,  subject  to  appropriation  as  herein- 
after provided."  And  article  16,  §6:  **The  right  to  divert 
unappropriated  waters  of  any  natural  stream  for  beneficial 
uses  shall  never  be  denied.  Priority  of  appropriation  shall 
give  the  better  right  as  between  those  using  the  water  for 
the  same  purpose ;  but,  when  the  waters  of  any  natural  stream 
are  not  sufficient  for  the  service  of  all  those  desiring  the  use 
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of  the  same,  those  using  the  water  for  domestic  purposes 
shall  have  the  preference  over  those  claiming  for  any  other 
purpose,  and  those  using  the  water  for  agricultural  purposes 
shall  have  preference  over  those  using  the  same  for  manu- 
facturing purposes." 

The  error  into  which  the  learned  judge  seems  to  have  fallen 
was  in  regarding  these  constitutional  provisions  as  retrospec- 
tive, and  so  far  retroactive  as  to  impair,  if  not  destroy,  prop- 
erty rights  acquired  long  befoi-e  its  adoption.  Such  cannot 
be  its  construction.  It  must  be  construed  to  be  declaratory 
of,  and  not  desti-uctive  of,  the  rights  and  powers  enjoyed  by 
the  people  before  its  adoption.  In  the  language  of  Mr.  Web- 
ster, the  great  expounder  of  constitutional  law :  **  Written 
constitutions  sanctify  and  confirm  great  principles,  but  the 
latter  are  prior  iu  existence  to  the  former."  2  Webst. 
Works,  892. 

In  Hamilton  v.  County  Courts  15  Mo.  18,  it  is  said :  ^*  What 
is  a  constitution,  and  what  are  its  objects  ?  It  is  easier  to 
tell  what  it  is  not  than  what  it  is.  It  is  not  the  beginning 
of  a  community,  nor  the  origin  of  private  rights ;  it  is  not 
the  fountain  of  law,  nor  the  incipient  state  of  government ; 
it  is  not  the  causcf  but  consequence,  of  pei-sonal  and  political 
freedom  ;  it  grants  no  rights  to  the  people,  but  is  the  creature 
of  their  power,  the  instrument  of  their  convenience.  Do- 
signed  for  their  protection  in  the  enjoyment  of  the  rights 
and  powers  which  they  possessed  before  the  constitution  was 
made,  it  is  but  the  frame-work  of  the  political  government, 
and  necessarily  based  upon  the  pre-existing  conditions  of 
laws,  rights,  habits,  and  modes  of  thought."  And  the  lan- 
guage is  quoted  and  adopted  by  Judge  Cooley.  Const.  Lim. 
47. 

And  in  regard  to  water  rights  by  prior  appropriation  the 
supreme  court  of  this  state  has  asserted  the  same  general 
principle  in  Coffin  v.  IHtch  Co,^  6  Colo.  446,  in  terse  and  com- 
prehensive language,  where  it  is  said :  ^^  The  right  itself  and 
the  obligation  to  protect  it  existed  prior  to  legislation  on  the 
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subject  of  inigatioii."    See,  also,  Strickler  v.  City  of  Colorado 
Springs^  16  Colo.  61. 

By  section  6  it  will  be  seen  that  the-  prior  appropriations 
of  wnter  were  recognized,  and  in  no  way  attempted  to  be  af- 
fected, by  the  provisions  of  the  constitution.  The  language 
is,  *^  the  water  of  every  natural  stream,  not  heretofore  appro- 
priated, *  *  *  is  hereby  declared  to  be  the  property. of  the 
public,"  etc.,  and,  by  section  6,  "  the  right  to  divert  any  un- 
appropriated waters  of  any  natural  stream,"  etc.,  clearly 
showing  that  the  provisions  of  the  constitution  were  only  to 
operate  in  the  future,  and  only  upon  the  water  that  was  un- 
appropriated at  the  time  of  their  adoption.  It  is  a  well-settled 
i-ule  of  construction  that  all  parts  of  an  instrument  are  to  be 
construed  together,  and  harmonized  if  possible.  To  give 
the  clause  of  section  6  the  construction  claimed  would  not 
only  make  it  contradictory  to  the  first  part  of  the  same  sec- 
tion, but  contradictory  of  section  5,  and  directly  in  conflict 
with  section  15  of  article  2,  (bill  of  rights,)  which  declares 
^*  that  private  property  shall  not  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation." 

It  follows  from  what  has  been  said  that  the  court  erred  in 
construing  the  section  of  the  constitution  as  authorizing  an 
interference,  impairment,  or  injury  of  the  rights  of  prior  ap- 
propriators  for  irrigating  purposes  vested  before  the  adoption 
of  the  constitution,  for  the  purpose  of  supplying  water  for 
domestic  purposes  to  later  comers.  See  Strickler  v.  City  of 
Colorado  Springs^  9upra,  The  suit  as  made  should  have 
been  at  once  dismlBsed  for  want  of  equity.  The  right  to  the 
use  of  water  is  property ;  the  title  accrues  by  legal  appropria- 
tion, and  becomes  vested  as  of  the  date  of  such  appropriation. 
To  divest  such  right  and  confer  it  upon  another  without  com- 
pensation would  be  clearly  an  infraction  of  constitutional 
guaranties,  and  the  inequitable  character  of  the  decree  be- 
comes at  once  apparent. 

For  the  reasons  above  stated  the  decree  should  be  reversedt 
and  the  suit  dismissed. 

Meversed. 
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The  Cannon  Coal  Company,  Appellant,  v.  Edwin 

R.  Taogabt,  Appellee. 

1.  Agency — Wbxh  a  Coktbact  to  Buy  and  Sell  Constitutes. — A 

contract  obligating  one  of  the  parties  to  push  the  sale  of  the  other's 
coal  for  one  year,  and  to  pay  for  all  he  may  order  at  an  agi*eed  price, 
but  not  requiring  him  to  take  any  definite  amount,  is  not  a  contract 
of  purchase  and  sale,  carrying  with  it  an  implied  wan*anty  of  quali- 
ty, but  an  agency ;  and,  although  the  principal  is  bound  to  furnish 
merchantable  coal,  a  single  failure  to  do  so  will  not  warrant  a  res- 
cission of  the  contract,  but  for  this  purpose  it  must  appear  that 
the  coal  was  generally  unsalable. 

2.  Liability  of  Agent  fob  Bbeach  of  Agbebment. — ^When  an 

agent  has  entered  on  his  employment,  under  a  contract  with  his 
principal,  he  may  not  renounce  it  without  reasonable  cause.  So 
one  who  has,  by  an  agreement  for  a  definite  time  with  the  coal  com- 
pany, assumed  to  dispose  of,  as  far  as  he  may  be  able,  all  coal  pro- 
duced by  it,  he  is  liable  to  an  action  for  damages  for  a  breach  of  the 
agreement  without  legal  excuse. 
8.  Measube  of  Damages  fob  Agent^s  Bbeach  of  Agbeement  to 
Sell. — Where  the  agent  of  a  coal  company  abandons  the  sale  of  the 
latter^ s  coal  and  the  company  procures  another  agent  at  some  cost, 
and,  so  far  as  may  be,  themselves  endeavor  to  sell  the  coal  at  an 
added  expense,  this  is  the  principal  damage  which  they  are  entitled 
to  recover  in  an  action  for  such  breach ;  and  although  they  may  be  in- 
jured in  the  matter  of  the  price  at  which,  after  the  renunciation  of 
the  agent's  engagement,  they  are  compelled  to  dispose  of  their  pro- 
duct, such  difference  does  not  furnish  the  true  basis  of  recovery. 

Appeal  from  District  Court  of  Arapahoe  County, 

In  1889,  Taggart  brought  suit  against  the  coal  company 
to  recover  certain  moneys  which  he  claimed  to  have  loaned 
the  concern,  and  which  were  due  at  the  time  of  the  bring- 
ing of  the  suit.  It  was  substantially  agreed  that  the  amount 
of  his  claim  (if  he  was  entitled  to  recover  at  all)  was  ♦272.80, 
The  defense  made  by  the  company  consisted  of  denials  and 
a  counter-claim.  The  counter-claim  which  the  company  set 
up  was  based  upon  the  transactions  had  between  the  parties 
undei  the  following  contract:  "This  agreement,  made  this 
first  day  of  September,  A.  D.  1888,  by  and  between  the  Can- 
non Coal  Company,  party  of  the  first  part,  and  E.  R.  Tag- 
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gart,  party  of  the  second  part,  both  of  Denver,  Arapahoe 
county,  Coloi-ado :  For  and  in  consideration  of  the  covenants 
hereinafter  to  be  mentioned,  the  party  of  the  first  part  agrees 
to  furnish  to  the  said  party  of  the  second  part  coal  from  their 
mines,  situated  in  Boulder  county,  Calorado,  at  the  following 
prices,  said  prices  to  be  on  cars  at  mine :  For  lump  coal,  2000 
lbs.,  the  price  shall  be  $1.85;  for  screen  nut  coal,  2000  lbs., 
90c. ;  for  mine  nut  coal,  86c.  per  ton.  Said  coal  to  be  weighed 
on  railroad  track  scales,  at  the  mine  of  the  first  party,  owned 
and  to  be  operated  by  the  party  of  the  first  part,  and  shall 
be  the  weight  by  which  all  coal  shall  be  sold. 

"  The  party  of  the  first  part  hereby  agrees  to  place  the  lump 
coal  on  board  cars  in  a  good  marketable  manner.  That  the 
coal  shall  run  over  screens  1^  inches  apaii;,  or  as  much  wider 
as  the  Association  of  Miners  in  force  in  our  district  will  al- 
low. The  screened  nut  coal  will  be  the  coal  passing  from 
the  lump  coal  through  an  additional  screen,  set  as  the  law 
of  the  association  decides,  and  the  mine  nut  coal  will  be  the 
coal  that  passes  through  the  screen  from  the  lump  coal,  con- 
taining the  slack  from  the  mine. 

"  The  party  of  the  first  part  hereby  agrees  to  furnish  all  the 
coal  that  they  are  liable  to  furnish  to  the  party  of  the  second 
part,  or  their  ordei-s,  at  the  above  price.  The  party  of  the 
first  part  do  not  bind  themselves,  nor  lay  themselves  liable 
to  damages  or  redress,  for  an  inability  to  furnish  the  said 
party  of  the  second  part  coal  beyond  their  ability  to  do  so. 

"  The  said  party  of  the  second  part  hereby  agrees  with  the 
said  party  of  the  fii*st  part  to  receive  at  all  times  any  coal 
shipped  to  them  in  consequence  of  orders  that  they  may 
m£^e  to  the  above  first  party,  either  by  letter,  telephone 
message  to  tlie  office  of  the  said  party  of  the  first  part,  situ- 
ated in  Denver,  Colorado,  or  to  the  office  at  the  mine,  situ- 
ated in  Boulder  county. 

"  In  consideration  of  the  above  price,  the  said  party  of  the 
second  pai't  hereby  agrees  to  push  the  sale  of  said  coal  with 
energy.  And  the  said  party  of  the  second  part  agrees  to 
pay  for  all  coal  procured  from  the  party  of  the  first  part,  on 
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or  before  the  10th  day  of  each  month,  at  the  price  per  ton 
named  above.  And  it  is  further  agreed  by  the  party  of  the 
first  part  that  the  party  of  the  second  part  shall  have  the  pre- 
ference on  all  shipments  of  coal  from  the  mine  to  Denver. 

"  And  it  is  moreover  agreed  that  in  no  case  will  the  party  of 
the  first  part  sell  coal  in  Denver  to  retail  dealers  at  less  rates 
than  those  established  and  now  in  force,  unless  a  break  is 
made  by  the  Colorado  Fuel  Co.,  the  Colorado  and  Texas 
Coal  Co.,  or  the  Marshall  Consolidated  Coal  Co.  The  true 
intent  and  meaning  of  this  clause  is  to  the  end  that  pei*fect 
unity  of  action  may  be  preserved  and  demoralization  prevented. 

^  The  party  of  the  second  part  shall  be  placed  on  an  equal 
footing,  in  regard  to  the  sale  of  coal  in  Denver,  as  the  chief 
office  here ;  so  that  buyers  maj'  elect  to  select  either  the 
party  of  the  first  part  or  the  second  part  to  purchase  from. 

^^  In  case  of  an  advance  in  mining,  or  a  general  advance  of 
the  trade,  the  party  of  the  second  part  agrees  to  an  equit- 
able advance,  and  the  same  to  apply  in  case  of  a  decline. 

"  The  agreement  shall  continue  one  year  from  present  date, 
and  longer  if  mutually  agreed  upon.  In  witness  whereof  we 
have  hereunto  set  our  hands  and  seals  this  first  day  of  Sep- 
tember A.  D.  1888." 

Evidence  was  introduced  tending  to  show  that  the  parties 
had  proceeded  under  the  contract  for  some  months,  and  that 
considerable  coal  had  been  delivered  under  it  to  Taggart, 
who  had  either  paid  for  it  at  the  time  of  its  delivery  or  by 
his  previous  advances,  and  that  these  transactions  left  the 
balance  which  he  claimed.  He  ceased  to  take  coal  under 
the  agreement  some  time  in  April  of  the  ensuing  year,  and 
evidence  was  introduced  by  the  company  tending  to  show 
that  they  had  been  put  to  some  expense  in  procuring  other 
persons  to  handle  their  coal,  and  that  there  was  some  loss  of 
trade  by  reason  of  the  alleged  breach.  These  resulting  dam- 
ages were  the  basis  of  the  claim  which  they  made.  Upon 
the  conclusion  of  the  trial  the  court  instructed  the  jury  upon 
two  propositions.  The  first,  in  substance,  told  the  jury  that 
this  was  a  contract  for  the  sale  of  goods  to  be  produced  by 
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the  vendor,  and  that  there  was  an  implied  warranty  under 
the  law  that  what  should  be  delivered  should  be  of  a  mer- 
chantable character.  He  further  instructed  them  that  the 
measure  of  damages  was  the  loss  of  the  sale  of  coal,  and  the 
loss  of  the  profit  which  might  result  from  the  sales  as  made, 
and  the  juiy  might  take  into  consideration  the  prices  at  which 
the  coal  was  sold,  whether  that  named  in  the  contract  or  any 
lower  figure ;  substantially  telling  them  that  this  was  the 
sole  measui*e  of  defendant's  recoveiy  under  that  cause  of 
action  as  it  had  pleaded  it.  Exceptions  were  taken  to  the 
instmctions  as  given,  and  errors  are  predicated  upon  these 
exceptions. 

Mr.  H.  B.  Johnson,  for  appellant. 

Mr.  F.  A.  Williams,  for  appellee. 

BissBLL,  J.  The  right  construction  of  the  contract  into 
which  the  parties  entered  will  determine  this  appeal.  The 
interpretations  put  on  it  by  the  trial  court  led  to  the  giving 
of  the  instructions  which  are  complained  of.  If  it  was  a 
conti-act  for  the  sale  of  personal  property  not  in  existence 
at  the  time  of  the  bargain,  and  to  be  produced  by  the  ven- 
dor, it  would  be  necessary  to  decide  whether  such  a  sale  car- 
ried with  it  an  implied  warranty  that  the  goods  sold  were 
merchantable.  The  nisi  priu%  court  so  regarded  it,  and  told 
the  jury  that  the  coal  must  be  of  a  merchantable  quality, 
and,  should  they  find  otherwise,  it  would  justify  tlie  defend- 
ant in  refusing  to  receive  the  coal  tendered.  The  matter 
was  not  put  on  the  basis  of  a  right  to  terminate  the  agency, 
which  was  created  by  the  agreement,  because  of  a  breach  of 
its  terms  by  the  principal,  but  on  the  theory  of  a  sale,  and  a 
rejection  of  the  goods.  This  was  wholly  unwarranted  by 
the  legal  obligations  which  the  parties  were  under,  and  by 
the  case  as  it  was  made,  and  it  must  have  misled  the  jury. 

In  no  sense  which  permits  the  application  of  that  rule  can 
it  be  said  that  the  contract  was  one  of  purchase  and  sale. 
There  was  no  sale  of  a  specific  quantity  of  coal,  or  of  the 
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output  of  the  mine.  Taggart  was  not  bound  to  buy  a  ton 
of  coal.  He  might  buy  a  thousand  tons  a  month,  all  that 
the  mine  produced,  or  none.  What  he  ordered  he  was  bound 
to  receive,  and  pay  for  at  the  price  agreed  on.  In  some  re- 
spects, chiefly  relating  to  the  obligation  to  pay  for  what  he 
might  order,  it  was  like  a  contract  of  sale.  In  the  absence 
of  an  obligation  to  order,  take,  or  purchase  any  amount, 
definite  or  indefinite,  it  lacked  an  element  which  always  ac- 
companies a  contract  of  sale.  The  company  was  obligated 
to  fill  any  orders  which  Taggart  might  send,  to  the  extent 
of  their  output,  at  so  much  per  ton.  The  correlative  promise 
by  Taggart  was  in  reality  the  assumption  of  an  agency  to 
dispose,  as  far  as  he  might  be  able,  of  what  the  company 
might  produce.  The  pith  of  the  agreement,  which  was  of 
advantage,  to  the  coal  company,  was  the  conti-act  to  work  up 
a  trade  for  their  coal,  which  Taggart  assumed.  His  compen- 
sation was  in  the  price  at  which  he  was  permitted  to  buy. 
Any  breach  of  this  agreement  by  Taggart  without  a  legal 
excuse  would  necessarily  subject  him  to  a  liability  enforce- 
able by  action.  The  time  specified  in  the  contract  for  the 
duration  of  the  agency  is  not  essential  to  the  liability.  As  a 
general  thing,  an  agent  may  at  any  time  renounce  his  employ- 
ment, but  he  must  do  it  in  good  faith,  and  in  such  fashion  as 
not  to  injure  his  principal.  When  once  he  has  entered  on  his 
employment,  he  may  not  renounce  it  without  reasonable  cause ; 
and,  failing  in  this,  he  will  render  himself  liable  for  the  con- 
sequences. Story,  Ag.  §  478 ;  WTiite  v.  Smithy  6  Lans.  6 ;  U. 
S,  V.  Jarvis^  Daveis  274 ;  JSlsee  v.  Qatward^  6  Term  R.  143. 

When  the  agreement  is  that  he  shall  continue  for  a  definite 
period,  and  he  commences  to  do  what  he  has  promised,  a  for- 
tiori  will  he  be  liable  to  respond  in  damages  if  he  break  his 
engagement  without  legal  excuse. 

When  the  company  averred,  and  offered  evidence  tending 
to  show,  that  Taggart  had  broken  his  contract  in  this  par- 
ticular, they  were  entitled  to  go  to  the  jury  on  the  question 
of  damages  without  the  burden  of  a  stated  liability,  that  the 
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aale  was  one  which  carried  with  it  an  implied  warranty  of 
quality.  The  plaintifiE  coald  doubtless  insist  that  he  had  a 
right  to  witlidraw  from  the  engagement  because  of  the  fail- 
ure of  the  company  to  furnish  coal  which  was  salable  in  the 
market;  but  he  must  assume  the  burden  of  showing  that 
the  coal  was  in  general  unsalable  in  the  market.  He  might 
reject  any  particular  lot  sent  on  his  order  if  it  was  not  fairly 
within  the  designation  of  ^^  merchantable  coal/'  but  a  single 
failure  would  not  warrant  a  rescission  of  the  conti-act.  He 
must  show  that  it  was  not  within  the  reasonable  limits  of  the 
trade  in  coal,  and  that  from  its  frequency  it  would  be  un- 
just to  require  him  to  continue  his  agency.  This  limitation 
should  have  been  expressed  to  the  jury  in  connection  with 
the  statement  of  the  obligation  to  deliver  merchantable  coal. 
A  like  difficulty  arises  from  the  rule  of  damages  laid  down. 
The  difference  between  the  price  at  which  coal  was  to  be 
sold  to  Taggart  and  that  which  the  company  realized  after 
be  renounced  his  engagement  does  not  furnish  the  true  basis 
of  recovery.  Whatever  may  hereafter  be  said  of  it  as  an 
element  in  the  problem,  it  is  not  the  principal  term.  That 
is  to  be  found  in  the  services  agreed  to  be  rendered,  plus  the 
oost  of  replacing  them  on  the  abandonment.  The  company 
introduced  evidence  which  tended  to  show  that,  on  Taggart's 
refusal  to  further  continue  to  ^'  push  the  sale"  of  their  coal, 
they  procured  another  agent  to  fill  his  place  at  some  cost, 
and,  so  far  as  might  be,  themselves  endeavored  to  sell  the 
coal,  at  an  added  expense.  This  was  the  principal  damage 
which  they  were  entitled  to  recover,  and  it  was  error  for  the 
court  to  state  the  law  otherwise.  There  might  possibly  have 
been  an  injury  sustained  in  the  matter  of  the  price  at  which 
the  company  were,  after  the  change,  compelled  to  dispose  of 
their  product;  but  the  difference  in  price  is  not  per  se  a 
measure  by  which  to  determine  the  injury.  In  a  special  and 
limited  sense  it  might  be.  Should  the  proof  demonstrate 
that  the  company  was  only  able  to  procure  an  agent  to  handle 
their  production  by  conceding  less  advantageous  terms  to 
Vol.  I-^ 
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them  in  the  matter  of  the  price  which  the  agent  would  pay, 
whereby  their  profits  were  diminished,  such  proof  would  en- 
title them  to  go  to  the  jury  on  the  question  of  a  loss  of 
profits  as  shown  in  the  matter  of  price.  On  the  other  hand, 
if  the  new  bargain  was  a  more  advantageous  one  to  the  com- 
pany, it  would,  on  a  simUar  principle,  reduce  their  recovery. 
The  question  of  sales  to  purchasers  generally,  and  the  matter 
of  profits  resulting  therefrom,  can  in  no  manner  be  said  to 
properly  enter  into  the  solution  of  the  question  of  damage. 

The  jury  was  not  properly  instructed  upon  either  of  these 
matters,  and  the  error  of  the  court  in  these  particulars  com- 
pels a  reversal  of  the  judgment. 

Reversed. 
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J.  B.  Wheeler  et  al..  Appellants,  v.  John  Wade 

ET  AL.,  Appellees. 

1,  Toww-siTK  Pateitt  Issued  in  Name  op  County  Judoe. — ^Where 
public  land  of  the  United  States  is  occupied  as  a  town-site,  blit 
the  town  is  not  incorporated,  and  the  county  judge  of  the  county 
wherein  the  land  is  situate  enters  it  in  his  own  name  under  sec.  2387, 
Rev.  St.  XJ.  S.f  *Mn  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,*'  making  payment  of  the  government  price  therefor, 
he  becomes  invested  with  the  legal  title  on  receipt  of  the  patent, 
and  a  deed  from  his  successor  in  office  will  give  a  valid  title  as  against 
one  claiming  through  the  authorities  of  the  town,  which  became 
incorporated  prior  to  the  issuing  of  the  patent. 

Appeal  from  District  Court  of  Pitkin  County. 

Mr.  Porter  Plumb  and  Mr.  W.  W.  Coolby,  for  ap- 
pellants. 
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Messrs.  Wilson  &  Stimsok,  for  appellees. 

Reed,  J.  On  the  2d  day  of  June,  1881,  J.  W.  Deane 
was  the  county  and  probate  judge  of  Pitkin  county,  and  as 
such  made  application  to  enter,  at  the  district  land  office,  the 
town  site  of  Aspen,  under  the  provisions  of  the  act  of  con- 
gress of  March  2, 1867. 

The  application  was  accepted  and  the  necessary  money  to 
perfect  the  entry  was  paid.  From  causes  not  necessary  to 
be  here  stated  the  entry  was  suspended,  and  so  remained 
until  the  3d  day  of  March,  1885,  when  the  patent  issued. 

The  portion  of  the  statute  necessary  to  be  considered  is  as 

follows,  §  2887,  Rev.  Stat.  U.  S. :— " It  is  lawful, 

in  case  such  town  be  incorporated,  for  the  corporate  authori- 
ties thereof,  and  if  not  incorporated,  for  the  judge  of  the 
county  court  for  the  county  in  which  such  town  is  situated, 
to  enter  at  the  proper  land-office,  and  at  the  minimum  price, 
the  land  so  settled  and  occupied  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  according  to  their  re- 
spective interests ;  the  execution  of  which  trust,  as  to  the 
disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the 
sales  thereof,  to  be  conducted  under  such  regulations  as  may 
be  prescribed  by  the  legislative  authority  of  the  state  or  ter- 
tory  in  which  the  same  may  be  situated." 

The  granting  clause  in  the  patent  issued  is  as  follows : 

**  *  Now  know  ye,  the  United  States  of  America,  in  consid- 
eration,' etc.,  *have  given  and  granted,  and  by  these  presents 
do  give  and  grant,  unto  the  said  J.  W.  Deane,  county  and 
probate  judge  aforesaid,  and  to  his  successors  and  assigns, 
in  trust  as  aforesaid,  the  said  tract  above  described,  (de- 
scribing the  Aspen  town  site,)  to  have  and  to  hold  the  same, 

together  with  all  rights, unto  the  said  J.  W.  Deane, 

county  and  probate  judge  as  aforesaid,  and  to  his  successor 
and  assigns  as  aforesaid.' " 

It  appears  that  prior  to  the  grant  to  Judge  Deane  the  town 
had  become  incorporated.  The  corporate  authorities  assum- 
ing to  succeed  to  the  trust  of  Judge  Deane,  and  assuming 
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the  right  to  dispose  of  the  lots  of  the  town,  published  a  no- 
tice requiring  claimants  to  file  their  respective  claims  within 
ninety  days. 

One  George  £.  Triplett,  within  the  designated  time,  filed 
a  claim  to  the  lot  in  controversy  in  this  case.  Afterwards 
Byron  E.  Shear  was  appointed  by  the  board  of  trustees  of  the 
town  of  Aspen  a  commissioner  to  take  proofs  and  make  con- 
veyances to  claims.  On  the  8th  day  of  December,  1884,  Trip- 
lett,  being  the  only  claimant  to  the  lot  in  controversy,  paid 
.  for  the  same,  and  took  a  conveyance  f iY>m  Shear  as  commisn 
sioner  or  agent  of  the  corporate  authorities  of  the  town. 
The  lot  afterwards,  by  mesne  conveyances,  became  vested  in 
the  appellants. 

On  the  8th  day  of  October,  1885,  Thomas  A.  Rucker  be- 
came county  and  probate  judge  of  Pitkin  county,  and  the 
successor  of  Jud&re  Deane,  who  had,  as  is  alle^d,  assififned 
or  transferred  to  him  the  p^rtjr  in  ti-ust  for  thepurpTof 
the  gmnt.  While  acting  by  virtue  of  his  office  as  trustee  he 
conveyed  the  lot  in  controveray  to  one  Bermudy,  who  after- 
wards conveyed  it  to  appellees. 

Afterwards,  in  July,  1887,  M.  G.  Miller  became  county 
and  probate  judge,  and  successor  in  trust  under  the  grant 
to  Judge  Rucker,  and  proceeded  to  advertise  and  notify 
claimants  of  lots  to  make  applications  and  proofs  of  claims, 
and  perfect  the  title  to  town  lots  claimed  by  them  respec- 
tively. Both  claimants  to  the  lot  in  controversy,  feeling 
insecure  in  their  respective  titles,  filed  their  claims  to  the 
property  with  Judge  Miller,  and  this  suit  was  brought  by 
appellants,  (plaintiffs  below,)  to  determine  which  party  had 
the  better  title,  and  which  was  entitled  to  a  further  convey- 
ance from  the  then  county  and  probate  judge. 

Upon  the  coming  in  of  the  answer,  a  hearing  having  been 
had,  the  suit  was  dismissed,  and  from  such  judgment  of  dia-. 
missal  this  appeal  was  taken. 

The  case  of  Mayor  of  Aspen  v.  Aspen  Town  ^  Mining 
Company^  10  Colo.  191,  appeara  to  be  conclusive  in  this  case, 
not  only  as  a  precedent  but  upon  sound  legal  principles. 
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The  conveyance  to  a  claimant,  to  be  effective,  must  have 
been  made  by  the  party  holding  the  legal  title.  The  patent 
from  the  United  States  government  vested  the  title  in  Judge 
Deane,  his  successor  and  assigns,  in  trust  ^^for  the  several  use 
and  benefit  of  the  occupants  thereof."  He  being  county  and 
probate  judge,  his  successors  could  only  be,  according  to  all 
authorities,  those  succeeding  in  an  ofiicial  capacity  in  the 
same  office.  He  holding  the  legal  title  as  grantee  under  the 
patent,  his  assigns  could  only  be  those  who  held  title  by  virtue 
of  a  conveyance  from  him  or  a  successor. 

It  is  not  necessary  to  inquire  or  determine  whether  a  mis- 
take was  made  by  the  Department  of  the  Interior  in  issuing 
the  patent  to  Judge  Deane,  instead  of  to  the  corporate  au- 
thorities of  the  town.  It  is  clear  that  the  patent  was  suffi- 
cient to  pass  the  legal  title  to  him  in  trust,  and  the  corporate 
authorities  of  the  town  could  not  be  a  successor,  and  did  not 
become  an  assignee  for  want  of  a  conveyance  from  the  grantee 
in  the  patent.  It  follows  that  all  attempts  of  the  corporate 
authorities,  through  Mr.  Shear  as  commissioner,  or  otherwise, 
to  receive  proofs  and  applications  and  make  titles  to  the  re- 
spective claimant?  were  unwarranted  and  ineffectual,  hence, 
Triplett  took  no  title. 

Judge  Rucker,  as  successor  of  Judge  Deane,  succeeded  to 
the  title  in  trust,  and  what  title  he  had  passed  by  the  con- 
veyance to  Bermudy.  This  must  b^  regarded  as  an  execu- 
tion of  the  trust  as  to  the  lot  in  controversy  on  the  part  of 
the  ttiistee.  The  power  of  the  trustee  was  exhausted  and 
the  conveyance  effectual  to  pass  the  title  unless  the  transac- 
tion was  or  could  be  impeached  for  error  or  fraud. 

As  far  as  appellees  are  concerned  we  do  not  deem  that  any 
further  conveyance  or  assurances  were  needed  frotn  the  suc- 
cessor of  Judge  Rucker,  and  the  claim  of  title  of  appellants 
could  not  be  entertained  as  before  shown.  The  judgement  of 
the  court  in  dismissing  the  suit  should  be  affiimed. 

Affirmed^ 
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Emz.  Pleytb,  Plaxnttpp  in  Ebbob,  v.  Dibk  Plbttb, 

Defendant  i^  Ebbob. 

1.  PBAcncE  JN  DivoBCB  CASES— Tbial  bt  Jubt.— The  grounds  for 
divorce  in  this  state  are  purely  statutory,  and  the  district  courts  are 
invested  by  the  statute  with  jurisdiction  in  this  class  of  actions,  al- 
though other  acts  have  extended  the  jurisdiction  to  other  courts. 
Bestrictlons  and  limitations  are  imposed  by  the  statute  respecting 
the  right  of  action  and  the  mode  of  procedure,  one  of  which  is 
that  when  the  charges  in  the  bill  are  denied  by  the  answer  of  the 
defendant  the  trial  shall  be  by  jury. 

S.  CoirsTBUCTioir  of  Supebiob  Goubt  Act  in  Btvobob  Tbiat.8. — ^The 
act  creating  the  superior  court  of  Denver  provided  that  it  should 
have  and  exercise,  within  certain  territorial  limits,  "  such  jurisdio- 
tion  and  powers  in  civil  acti(ms,  and  be  governed  by  such  practice 
and  proceedings  as  are  now  or  may  hereafter  be  provided  by  law,  or 
may  be  applicable  to  the  district  courts/*  The  section  relating  to 
the  summoning  of  juries  provided  that  they  should  be  summoned 
in  the  manner  provided  by  law  for  summoning  juries  to  try  causes 
in  the  county  courts.  The  latter  provision,  as  applicable  to  divorce 
cases  wherein  the  charges  of  the  bill  are  denied  by  the  answer,  is 
to  be  limited  to  the  manner  of  summoning  the  jury,  and  not  to  the 
requirement  of  the  county  court  act,  that  the  party  demanding  a 
jury  shall  advance  the  fees.  The  denial  of  a  jury  trial  in  such  case, 
on  failure  of  the  party  demanding  it  to  advance  the  jury  fees,  waft 
therefore  erroneous. 

Error  to  Superior  Court  of  Denver. 

In  1888  Mrs.  Pleyte  filed  a  bill  against  the  defendant  in 
error  to  obtain  alimony  by  way  of  separate  maintenance. 
The  husband  answered,  denied  the  various  allegations  of  the 
complaint,  set  up  sundiy  affirmative  mattera  of  a  defensive 
character,  and  filed  a  cross-complaint.  In  the  cross-complaint 
he  prayed  for  a  divorce  a  vinculo.  On  the  10th  day  of  De- 
cember following  the  cause  was  set  for  trial  on  the  7th  day 
of  January,  1889.  When  the  cause  came  on  for  trial  under 
the  order,  Mrs.  Pleyte  demanded  a  jury  for  the  trial  of  the 
issue  which  had  been  tendered  on  the  cix^s-complaint^  but 
the  court  refused  to  grant  it  except  on  condition  that  she 
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advance  the  costs  incidental  to  the  procurement  of  a  jury  as 
in  the  county  court.  This  she  refused  to  do,  and  thereupon 
the  court  denied  the  application  and  proceeded  to  try  the 
case,  and  entered  a  decree  of  divorce. 

The  superior  court  in  which  the  cause  was  tried  was 
created  by  an  act  of  the  legislature  February  10, 1883.  Its 
jurisdiction  is  granted  in  this  language :  ^^  shall  have  and  ex- 
ercise such  jurisdiction  and  powers  in  civil  actions,  and  be 
governed  by  such  practice  and  proceedings  as  now  are,  or 
may  hereafter  be»  provided  by  law  or  may  be  applicable  to 
district  courts."  By  section  8  of  the  act  the  jurisdiction  was 
to  be  exercised  within  certain  territorial  limits,  and  that  sec- 
tion in  general  provided  that  the  court  should  be  governed 
in  all  proceedings  with  reference  to  practice  and  pleadings 
by  the  laws  determining  such  matters  for  the  district  court. 
Its  process  was  to  be  issued  and  served  in  like  manner  as  pro- 
cesses were  issued  and  served  from  the  district  court.  Sec- 
tion 15  of  the  act  related  to  the  procurement  of  juries  in  civil 
causes  and  it  substantially  provided:  "in  any  action  *  *  ♦ 
in  which  a  party  is  entitled  to  a  jury,  such  party  may  have  a 
jury  summoned,  etc.,  *  ♦  *  in  the  manner  provided  by  law 
for  the  summoning  of  jurors  to  try  causes  in  the  county 
courts."  There  were  no  other  provisions  in  the  act  which 
related  either  to  the  jurisdiction  of  the  court,  or  to  the 
method  which  was  to  be  adopted  to  obtain  the  juries  by  which 
the  causes  should  be  .tried.  The  county  court  act  contained 
a  section  which  substantially  enacted,  that  in  any  action 
pending  in  that  court  either  party  might  have  a  juiy  by  ad- 
vancing the  fees  for  the  payment  of  the  jurors,  and  that  the 
amount  paid  should  'be  taxed  as  costs.  The  act  likewise 
provided  that  the  jurora  should  be  summoned  by  an  open, 
venire  directed  to  the  sheriff  of  the  county.  There  was  no 
other  provision  in  the  act  with  reference  to  the  process  or 
means  by  which  a  jury  should  be  procured  in  that  court. 

In  1868  an  act  upon  the  subject  of  divorces  was  adopted 
by  the  territorial  legislature,  and  it  has  remained  in  force 
from  that  time  to  the  present,  having  been  re-enacted  in  the 
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general  laws  of  1877,  and  the  statutes  of  1888.  By  these 
acts,  which  were  in  force  at  the  time  of  the  trial  of  this  suit, 
the  district  court  was  given  jurisdiction  in  all  cases  of  di- 
vorce and  alimony.  Its  process,  practice  and  proceedings 
were  to  be  as  iu  chancery,  "  except  as  modified  by  this  par- 
ticular statute."  By  the  5th  section  cases  of  this  sort  must 
be  tried  by  jury  when  the  "  charges  in  the  bill  are  denied." 
It  would  appear  from  the  record  that  the  superior  court  had 
adopted  a  rule,  requiring  parties  who  demanded  a  jury  to 
prepay  the  fees  as  a  condition  precedent  to  the  enjoyment  of 
that  soi-t  of  a  trial.  The  trial  without  a  jury  is  the  principal 
error  complained  of. 

Messrs.  Sullivan  &  May,  and  Messrs.  Coe  &  Fbeemak, 
for  plaintiff  in  error. 

Messrs.  Patterson  &  Thomas,  for  defendant  in  error. 

BissELL,  J.  The  question  presented  by  the  record  is  one 
of  gravity  to  the  parties  in  this  action,  but  is  of  little  conse- 
quence to  the  profession.  The  superior  court  has  been  abol- 
ished, and  the  act  to  be  construed  entirely  repealed,  and  the 
question  to  be  determined  is  therefore  of  slight  general  in- 
terest. The  importance  of  the  decision  to  the  parties  to  the 
action  is  the  only  excuse  for  a  citation  of  the  statutes,  and 
the  assignment  of  the  reasons  upon  which  the  decision  is 
based.  The  act  creating  the  coui-t  contains  but  one  section 
which  specifically  relates  to  the  matter  of  the  present  in- 
quiiy,  viz. : — the  right  of  trial  by  jur^  in  these  actions  in 
the  superior  court.  The  question  cannot  be  answered  by  a 
consideration  of  that  section.  It  is  neither  definite,  absolute 
nor  unequivocal,  and  under  these  circumstances  may  be 
taken  to  be  controlled  as  to  its  implications  by  other  portions 
of  the  act.  To  construe  the  act  with  reference  to  this  mat- 
ter it  is  essential  to  ascertain  what  jurisdiction  was  granted, 
and  whether  that  jurisdiction  was,  as  to  particular  actions, 
subject  to  any  limitations  which  were  expressed  in  the  statute, 
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or  which  necessarily  resulted  from  the  fact  that  the  jurisdic^ 
tion  conferred  was  of  itself  limited.  It  will  he  useful  first  to 
inquire  whether  the  jurisdictiou  of  the  district  courts  was  in 
anywise  limited  in  respect  of  this  matter,  since  it  will  appear 
that  this  was  the  only  jurisdiction  conferred  upon  the  supe-* 
rior  court.  A  discussion  as  to  the  extent  and  scope  of  the 
jurisdiction  of  chancery  courts  in  actions  for  divorce  is  wholly 
unnecessary.  It  may  be  conceded  at  the  outset,  that  origi* 
nally,  when  triable  at  all  by  such  tribunals,  these  causes  were 
triable  only  by  the  procedure  which  was  suited  to  courts  of 
equity,  and  which  always  prevailed  in  them.  By  analogy, 
wherever  the  action  for  divorce  existed  by  statute,  and  there 
was  no  provision  made  with  reference  to  the  method  of  trial 
the  courts  always  followed  the  established  practice  in  those 
particulars,  tried  the  cases  as  in  equity,  and  rendered  such 
decree  as  the  statute  and  the  case  warranted.  It  must  be 
conceded  that  in  this  state  the  cause  of  action  for  divorce  is 
purely  statutory.  No  suit  for  divorce  will  lie  unless  it  be 
based  upon  some  one  of  the  statutory  grounds,  and  unless 
it  be  brought  in  the  manner  prescribed.  When,  therefore, 
litigants  are  by  statute  given  the  right  to  bring  suits  in  the 
district  court  for  the  dissolution  of  their  matrimonial  obliga- 
tions upon  certain  specified  grounds,  and  the  statute  imposes 
certain  restrictions  and  limitations,  either  as  to  the  right,  of 
action  or  as  to  the  method  of  procedure,  those  conditions 
must  be  complied  with  to  entitle  the  court  to  render  a  decree 
in  such  suit.  There  might  have  been  some  embarrassment 
in  the  determination  of  this  question,  if  the  statute  had  sim*- 
ply  provided  that  the  district  court  sitting  as  a  court  of  chan- 
eery  should  have  jurisdiction,  but  it  further  enacted  that  the 
chancery  process,  practice  and  proceedings  should  be  subject 
to  the  limitations  expressed  in  the  act.  It  therefore  follows, 
that  when  the  act  subsequently  provided  that  every  issue  of 
fact  raised  by  a  denial  of  the  alleged  grounds  for  divorce 
must  be  tried  by  a  jury,  such  an  issue  could  only  be  tried  in 
that  way,  and  the  right  to  maintain  an  action  for  a  divorce 
was  subject  to  that  particular  and  special  limitation,  and  to 
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disregard  it,  and  try  the  case  and  render  a  decree  without 
the  verdict  of  a  jury  upon  the  issues,  would  be  error,  unless 
in  some  legally  binding  manner  the  party  had  waived  the 
right.  That  the  same  result  must  follow  when  the  superior 
court  failed  to  observe  the  statutory  requirement  seems 
equally  clear.  By  the  terms  of  the  act  its  jurisdiction  was 
made  concurrent  with  that  of  the  district  court.  The  juris- 
diction was  to  be  exercised  within  specified  territorial  limits 
over  those  subject  matters  of  which  the  district  court  had 
general  jurisdiction.  The  causes  were  to  be  tried  by  the 
same  methods,  and  under  the  identical  statutes  regulating 
the  practice,  pleadings,  and  proceedings  in  the  district  court* 
It  cannot  be  urged,  as  in  the  case  of  the  county  court,  that 
by  virtue  of  its  general  chancery  jurisdiction  it  might  hear 
and  determine  according  to  the  ancient  chancery  methods^ 
because  by  the  express  terms  of  the  statute  creating  it  the 
only  jurisdiction  granted  was  one  co-ordinate  with  that  of 
the  district  court.  This  co-ordinate  jurisdiction  must  thus 
be  taken  with  every  expressed  limitation ;  the  powers  granted 
must  be  as  general,  and  likewise  as  circumscribed,  as  those 
possessed  by  the  district  courts.  There  would  thus  seem  to 
be  no  escape  from  the  conclusion,  that  if  the  jurisdiction  of 
the  district  court,  in  matters  of  divorce,  was  subject  to  the 
right  of  trial  by  jury  where  an  issue  of  denial  was  made  by 
the  answer,  that  of  the  superior  court  could  only  be  exer- 
cised under  the  same  condition,  and  subject  to  the  same 
restriction.  The  force  of  this  position  is  sought  to  be 
avoided  by  reference  to  the  15th  section,  which  provided 
for  the  method  of  summoning  a  jury  in  causes  triable  in 
that  court.  No  other  provision  upon  the  subject,  or  hav- 
ing any  bearing  upon  it,  can  be  found  in  the  act.  That 
section  only  enacts  that  a  jury  shall  be  summoned  in  the 
manner  provided  for  summoning  juries  in  the  county  court. 
It  places  no  limitation  upon  the  right  to  a  trial  by  jury,  nor 
does  it  re-enact  the  section  contained  in  the  county  court 
act  by  reference  to  it,  nor  does  it,  by  inference  or  implica* 
tion,  adopt  the  limitation  upon  the  right  to  a  jury  contained 
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in  that  provision.  The  right  to  a  jury  trial  in  the  county 
court  is  undoubtedly  dependent  upon  the  prepayment  of  the 
fees  of  the  jurors  by  the  party  who  makes  the  demand.  It 
is  likewise  true  that  the  jury  in  that  court  is  to  be  summoned 
by  an  open  venire  directed  to  the  sheriflf  of  the  county,  under 
the  rules  and  regulations  which  may  be  adopted  by  the  court 
for  the  purpose.  But  it  is  not  easy  to  see  in  what  way  the 
method  of  procurement  is  at  all  affected  by  the  limitation 
upon  the  right  to  a  jury  elsewhere  expressed  in  the  statute. 
Because  it  happens  to  be  true  that  a  litigant  in  the  county 
court  can  only  obtain  a  jury  by  a  prepayment  of  the  fees, 
that  circumstance  in  no  wise  modifies,  affects,  or  in  any  way 
relates  to  the  mode  of  procuring  the  jury  when  once  the 
right  to  it  has  attached.  The  two  parts  of  the  statute  relate 
to  two  different  subdivisions  of  the  same  general  subject 
matter ;  the  one  having  a  relation  to  the  right  itself,  and  the 
other  providing  means  by  which  the  right  shall  be  enforced 
when  it  has  once  accrued.  The  true  construction  of  section 
15  of  the  superior  court  act  is  thus  rendered  apparent  and 
easy.  It  did  not  attempt,  either  in  terms  or  by  implication, 
to  re-enact  the  entire  county  court  provision  with  reference 
to  the  matter  of  juries, — ^it  simply  enacted  that  a  jury  should 
be  summoned  in  the  manner  provided  by  law  for  summoning 
jurors  in  the  county  court.  It  neither  stated  nor  provided 
that  the  right  to  a  jury  should  be  subject  to  the  limitations,  or 
should  be  had  upon  the  conditions,  under  which  they  might 
be  bad  in  the  county  court,  nor  did  it  enact  that  parties 
might  have  juries  as  and  when  they  might  in  such  courts, 
and  that  such  juries  should  be  summoned  under  like  condi- 
tions and  circumstances  as  were  provided  for  in  the  act 
relating  to  county  courts,  but,  apparently  by  legislative  in- 
tention,  withheld  all  reference  to  the  right  of  trial  by  jury, 
and  made  only  that  portion  of  the  statute  applicable  which 
related  to  the  method  of  procurement ;  the  language  being, 
^^  when  a  pai*ty  is  entitled,  it  shall  be  summoned  in  the  man- 
ner provided  for  summoning  juries "  etc.  Had  the  statute 
provided  that  a  party  might  have  a  jury  to  tiy  the  issue  as 
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in  the  county  court,  or  under  like  circumstances  and  upon 
like  terms,  which  should  be  summoned  in  the  manner  pro- 
vided by  law  for  the  summoning  of  jurors  in  that  tribunal, 
no  question  could  have  been  raised  in  the  premises.  A 
careful  selection  of  such  phraseology  as  would  only  relate 
to  the  method  of  procurement,  when  less  than  half  a 
dozen  words  would  have  made  plain  their  intention  and  im- 
pose  a  condition  upon  the  right,  renders  it  evident  that  the 
legislature  had  no  such  purpose.  To  import,  by  an  unnec- 
essary construction,  a  condition  into  a  statute  which  would 
have  such  an  important  effect  upon  the  rights  of  parties  in 
this  class  of  causes  would  be  a  violation  of  all  well  recog^ 
nized  canons  of  statutory  construction.  The  unwisdom  of 
importing  a  condition  into  a  statute  is  easily  seen  when  once 
the  nature  of  the  cause  of  action  is  considered.  The  inter* 
ests  of  good  morals  and  of  society  require  that  these  actions 
should  be  surrounded  by  every  impediment  which  would 
either  tend  to  prevent  their  increase,  or  to  render  an  uujust 
result  impossible.  Publicity  creates  a  wall  over  which  none 
but  just  suitors  can  climb.  For  many  years  it  has  been  pa- 
tent to  all  courts,  and  to  all  observant  citizens,  that  there  is 
no  class  of  controversies  in  which  the  courts  are  more  fre- 
quently imposed  upon,  and  the  right  more  often  defeated, 
than  in  suits  of  this  description.  The  policy  of  the  legisla- 
ture in  its  enactment  upon  the  subject  of  divorce  and  ali- 
mony is  plainly  foreshadowed  by  the  provisions  with  refer- 
ence to  trials  by  jury«  It  should  be  followed  and  enforced 
by  the  courts,  unless  in  plain  terms,  or  by  necessary  statutoiy 
construction  a  different  rule  has  been  declared  applicable  to 
actions  of  this  description.  Various  other  errors  have  been 
assigned  and  discussed  by  counsel  in  their  briefs,  but  they  ape 
not  likely  to  be  of  importance  upon  the  subsequent  trial  of 
the  case.     The  case  is  reversed  and  remanded. 

JSeversed. 

Richmond,  P.  J.,  dissenting. 

I  regret  my  inability  to  concur  in  the  foregoing  opinion. 
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The  record  in  this  case  discloses  the  fact  to  be,  that  in  the 
superior  court  plaintiff  in  error  demanded  a  trial  by  jury. 
The  court  then,  in  accordance  with  the  rules,  and  its  under^ 
standing  of  the  statute  creating  said  court,  requested  the 
payment  of  fees  in  advance  for  the  jury,  with  which  request 
plaintiff  in  error  declined  to  comply.  The  court  thereupon 
proceeded  without  a  jury,  and,  in  the  absence  of  plaintiff  in 
error,  heard  the  testiflM)ny  upon  the  averments  in  the  cross- 
complaint. 

The  only  question  presented  in  the  case  is,  was  plaintiff  in 
error  entitled  to  a  jury  trial? 

Section  5,  chapter  32,  General  Statutes,  1888,  provides; 
^'  Li  all  cases  for  a  divorce,  where  the  defendant  shall  appear 
and  deny  the  charges  in  the  complainant's  bill  alleged,  the 
same  shall  be  tried  by  jury." 

The  act  creating  the  superior  court  provides:  ^^That  in 
any  action  pending  before  a  superior  court,  in  which  a  party 
thereto  is  entitled  to  a  jury,  such  party  may  have  a  jury  sum- 
moned to  tiy  the  same  in  the  manner  provided  by  law  for 
summoning  jurors  to  try  cases  in  the  county  court."  Sec- 
tion 15,  p.  398,  6enei*al  Laws. 

The  act  relating  to  county  courts  provides :  "  That  in  any 
action  pending  before  the  county  court  either  party  may  have 
a  jury  summoned  to  try  the  same  by  advancing  fees  for  the 
payment  of  such  jurors,  and  when  judgment  shall  be  rendered 
in  favor  of  the  party  demanding  a  ti-ial  by  jury,  such  party 
shall  recover  the  fees  paid  by  him  for  such  jurors  of  the  ad- 
verse party,  and  have  the  amount  thereof  taxed  as  a  part  of 
the  costs  in  the  case.  *  *  *  "  Section  21,  p.  249,  General  Laws. 

Under  the  act  creating  the  superior  court  it  is  provided,  by 
isection  3,  that  such  superior  court  shall  have  original  and 
eoqpuiTent  jurisdiction  with  district  courts  within  the  limits 
of  the  several  cities  and  incorporated  towns  for  which  they 
wer^ created.  That  the  said  courts  of  the  state  in  all  civil 
causes,  both  at  law  «and  in  equity,  shall  have  such  appellate 
jurisdiction  in  such  causes  as  is  provided  by  law  for  the  dis- 
trict courts,  and  shall  be  governed  in  all  proceedings  with 
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reference  to  process  and  pleading  by  the  laws  now  or  here- 
after to  be  enacted  for  the  district  courts.  All  process  issued 
out  of  the  superior  court  shall  be  issued  and  served  in  like 
manner  as  similar  process  is  issued  and  served  from  district 
courts  of  the  state. 

Section  469,  Civil  Procedure,  provides,  that  in  all  civil 
actions  within  their  jurisdiction  the  county  courts  and  the 
judges  thereof  shall  have  the  same  po||pr  to  grant  all  orders, 
writs  and  processes  which  the  district  court  or  the  judges 
thereof  have  power  to  grant  within  their  jurisdiction,  and  to 
hear  and  determine  all  questions  arising  within  their  jurisdic- 
tion, as  fully  and  completely,  as  the  district  court  or  the 
judges  thereof  have  power  to  do  under  the  laws  of  this  state, 
except  as  otherwise  provided  in  this  act. 

It  cannot  be  denied  that  the  act  creating  the  superior  court 
is  a  special  act.  It  cannot  be  denied  that  the  act  creating 
the  superior  court  does  not  provide  for  the  summoning  of 
jurors  as  is  provided  by  the  law  and  practice  act  relating  to 
the  district  coui*ts.  It  cannot  be  asserted  that  the  compen- 
sation of  jurors  summoned  in  the  superior  court  is  in  any 
manner  provided  for  by  the  act  creating  the  court,  save  and 
except  the  fees  be  advanced  as  a  prerequisite  to  the  issuance 
of  the  summons,  as  provided  by  the  act  concerning  trial  by 
jury  in  the  county  court. 

Is  it  not  a  fact  that  a  general  statute  cannot  prevail  over 
a  special  one ;  and  does  not  the  theory,  that  section  15  of 
the  act  pertaining  to  the  superior  court  simply  refers  to  the 
manner  of  summoning  a  jury,  sink  the  spirit  of  the  act  into 
the  letter  ?  Sedg.  on  Const.  &  Stat.  Law,  99,  229, 104, 105 ; 
Branagan  v,  Dulaney^  8  Colo.  408. 

^^  Leges  posteriores^  priores  contrarias  abrogant.  If  two 
inconsistent  acts  be  passed  at  different  times,  the  last  is  to  be 
obeyed ;  and  if  obedience  cannot  be  observed  without  dero- 
gating from  the  first,  it  is  the  first  which  must  give  way." 

Under  the  act,  to  wit,  **  The  Code  of  Piiocedure,  the  method 
of  summoning  a  jury,  the  manner  in  which  they  may  be 
drawn,  by  whom  drawn  and  from  what  particular  class  of 
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people  they  may  be  drawn,  is  provided  for  so  far  as  the  dis- 
trict court  is  concerned."  Is  that  true  so  far  as  the  superior 
court  is  concerned  ?  The  superior  court  by  section  4,  is  con- 
ceded to  have  the  same  powers,  when  not  otherwise  provided 
by  law,  to  prescribe  by  rule  the  time  of  pleading,  and  shall  have 
the  same  powers  as  the  district  courts  have  to  regulate  their 
practice,  process  and  proceedings  in  other  respects.  It  was 
the  rule  of  the  court  that  a  party  demanding  a  jury  in  any 
case  pending  should  advance  the  fees  for  the  payment  of  the 
same.  Does  the  provision  of  section  3,  which  provides  that 
said  superior  court  shall  be  governed  in  all  proceedings  with 
reference  to  practice  and  pleading  by  the  laws  now  or  here- 
inafter to  be  enacted  by  the  district  courts,  inhibit  the  supe* 
rior  court  from  providing  that  in  cases  where  either  party 
litigant  desires  a  jury  that  they  shall  advance  the  compensa- 
tion necessary  to  be  paid  for  the  services  of  such  jurors? 

This,  in  my  judgment,  is  not  clogging  by  restrictions  the 
right  to  a  trial  by  jury,  but  simply  provides  for  a  condition 
precedent  to  the  exercise  of  that  right. 

The  practice  in  the  county  court  is  the  same  as  that  in  the 
district  COU1I;,  the  same  as  that  provided  in  the  superior  court 
and  district  court,  save  and  except  the  explicit  wording  of 
the  statute,  providing  for  a  jury  trial  in  the  county  court. 

Now,  does  the  provision,  '^  shall  be  summoned  in  the  same 
manner  as  in  the  county  court,"  refer  simply  to  the  method 
of  summoning  the  jury,  or  has  it  not  a  larger  and  more  com- 
prehensive operation,  to  wit ;  they  shall  be  summoned  in  the 
same  manner  and  upon  the  same  terms  and  conditions.  In 
other  words,  the  superior  court  should  summon  a  jury  upon 
the  advance  of  the  fees  by  the  party  demanding  a  jury.  No 
provision  is  made  for  a  jury,  or  rather  for  the  payment  of  a 
jury  in  any  case  unless  it  be  summoned  in  the  same  manner 
as  they  are  in  the  county  court. 

It  occurs  to  me,  that  had  it  been  in  the  contemplation  of 
the  legislature  that  a  jury  should  be  summoned  in  the  same 
manner  and  under  the  same  circumstances  as  is  provided  for 
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in  district  courts,  the  word  "  district,"  instead  of  **  county," 
would  have  been  used. 

Thus  we  have  left  the  act  without  ambiguity.  There  can 
be  no  doubt  as  to  what  the  legislature  meant.  They  said  in 
this  instance  we  will  create  a  court  with  limited  jurisdiction, 
limited  to  cases  aiising  within  the  city  of  Denver,  a  city  of 
a  certain  population,  limited  to  the  extent  that  only  cases 
arising  within  the  domain  of  that  city  would  come  within 
the  jurisdiction  of  that  court.  The  purpose  of  the  act  was 
to  expedite  litigation,  which,  by  reason  of  the  increased  pop- 
ulation and  commercial  importance  of  Denver,  had  rapidly 
increased  to  such  an  extent  that  the  then  existing  disttict 
ooui'ts  of  Arapahoe  county  could  not  cope  with  the  volume 
of  business,  and  for  the  purpose  of  aiding  in  the  disposition 
of  the  same  they  provided  that  in  all  cases  the  expense  incident 
to  litigation  by  the  constant  attendance  of  jurors,  from  time 
to  time,  during  eight,  perhaps  ten  months  of  the  entire  year, 
should  not  be  necessaiy,  and  that  ever}'-  litigant  who  should 
present  his  case  to  that  court  should  have  a  right  of  trial  by 
jury  on  condition  that  he  should  do  as  was  required  of  liti- 
gants in  the  county  court,  to  wit,  advance  the  fees  of  jurors. 
This  being  so,  and  being  a  subsequent  act  to  the  act  creat- 
ing the  district  courts,  and  to  the  act  creating  the  county 
courts,  and  to  the  "  Divorce  and  Alimony  act,"  it  in  my 
judgment  operates  to  suspend  the  provisions  of  the  divorce 
act,  which  provides  that  in  cases  where  complaint  and  an- 
swer is  made,  the  causes  shall  be  tried  by  a  jury.  It  suspends 
it  only  to  the  extent  of  saying,  that  they  shall  be  tried  by 
jury  when  the  parties  litigant  demand  it  and  comply  with 
the  rules  of  that  court,  to  wit,  payment  of  fees.  I  am  utterly 
unable  to  concur  in  the  opinion,  that  by  reason  of  the  pro- 
visions of  the  act  concerning  divorce  and  alimony  a  party  is 
entitled  to  a  jury  irrespective  of  the  rules  and  regulations 
that  the  courts  may  establish  by  authority  of  subsequent 
legislation  concerning  such  trials. 

When  the  constitution  declared  that  trial  by  jury  should 
be  observed,  no  restriction  was  thereby  laid  on  the  legisla- 
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ture  as  to  erecting  or  organizing  judicial  tribunals  in  such 
manner  as  might  be  most  conducive  to  the  public  conven- 
ience and  interest. 

It  is  time  that  the  legislature  cannot  impose  any  provis- 
ions substantially  restrictive  of  the  trial  by  jury.  They  may 
give  existence  to  forms ;  they  may  modify  the  powers  and 
change  the  form  of  courts ;  still  the  sacred  right  of  any  citi- 
zen to  trial  by  jury  must  be  preserved.  Here  the  right  of 
trial  by  jury  is  given  upon  condition.  True  the  party  may 
be  subjected  to  some  inconvenience  in  paying  the  fee,  but 
this  inconvenience  does  not  amount  to  a  denial  of  right.  If 
the  provisions  of  the  constitution  providing  for  a  trial  by 
jury  can  be  thus  qualified,  made  operative  upon  condition, 
why  then  cannot  a  trial  by  jury  provided  for  in  the  statute 
be  subjected  to  subsequent  legislation,  and  subsequent  rules 
of  practice  promulgated  by  courts  of  subsequent  creation 
under  subsequent  powers  ? 

An  act  which  authorizes  a  judgment  to  be  rendered  with- 
out the  intervention  of  a  jury  is  not,  on  that  account,  uncon- 
stitutional, nor  would  it  be  where  it  guarantees  this  right 
ultimately  as  it  does  in  this  case.  If  a  part}*^  therefore  does 
not  demand  a  trial  by  jury  in  conformity  with  the  rules  of 
the  court  and  the  statute,  pray  tell  me  why  he  or  she  should 
complain  ? 

This  action  was  originally  commenced  in  the  superior 
court,  by  the  plaintiff  in  eiTor.  '  The  act  creating  the  supe- 
rior court  was  before  her, —  of  its  existence  and  provisions 
she  was  expected  to  take  notice,  and  she  knew  that  in  going 
into  that  court  the  practice  of  that  court  was  to  summon 
jurors  upon  request  of  either  party,  plaintiff  or  defendant, 
and  upon  payment  of  fees.  Why  the  rule  should  obtain  in 
divorce  suits  different  from  that  in  all  other  actions,  both  in 
law  and  in  equity,  I  cannot  fathom. 

The  terms  may  be  onerous,  but  this  is  purely  a  question 
of  expediency,  and  one  which  must  from  its  very  nature  ad- 
dress itself  exclusively  to  the  law-maker.  It  is  difficult  to 
prescribe  limits  to  the  powers  of  the  legislature.  Cases  might 
Vol.  1—6 
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arise  which  would  authorize  that  body  to  act  very  far  in  dis* 
regard  of  rules  and  regulations  which  are  ordinarily  obseryed 
in  the  enactment  of  the  law  for  the  assertion  and  defense  of 
rights.  There  is  no  infringment  upon  the  right  of  trial  by 
jury,  either  under  the  act  concerning  divorce  and  alimony, 
or  in  the  provisions  of  the  constitution  of  the  state.  It  is 
simply  exacting  the  payment  of  fees  as  a  prerequisite  to  that 
right.  I  may  here  remark  that  the  law  always  properly 
manifests  its  tenderness  for  the  impotent  and  the  poor,  and' 
the  plaintiff  in  this  case,  if  without  means  or  ability  to  pay 
or  advance  the  fees  necessary  to  secure  the  jury,  could  have 
made  the  affidavit  that  such  was  her  condition,  and  by  the 
provisions  of  our  law  she  was  then  absolutely  entitled  to 
prosecute  that  case  and  secure  that  jury  by  order  of  that 
court  at  the  expense  of  the  people.  To  the  rules  of  conduct 
prescribed  by  law,  and  the  rules  of  the  superior  court,  she 
submitted  herself,  and  she  was  bound  by  its  judgment. 

In  Conneau  v.  O-eiSy  78  Cal.  176,  the  supreme  court  said 
the  rule  requiring  a  party  demanding  a  trial  by  jury  to  de- 
posit the  jury  fees  with  the  clerk,  in  advance  of  the  trial,  is 
a  reasonable  regulation  of  the  mode  of  enjoyment  of  the 
right  of  trial  by  jury,  and  is  not  a  denial  or  impairment  of 
the  right ;  and  the  party  demanding  a  jury  trial,  upon  i-e- 
fusal  to  comply  with  the  rule  waives  his  right  to  a  jury^ 
Right  of  trial  by  jury  in  equity  and  divorce  cases  is  a  matter 
of  statute.  At  common  Iftw  no  such  right  exists.  The 
method  of  trial,  and  compensation  in  such  cases,  is  well 
known  to  every  lawyer,  and  being  a  creation  of  statute  I 
think  it  clearly  follows  that  the  superior  court  in  establish- 
ing the  rule  that  where  a  party  in  any  case  without  exception 
demanded  a  jury,  that  such  party  should  advance  the  fees, 
and  by  a  failure  to  do  so  he  or  she  waives  the  right  to  a  jury, 
was  warranted  by  section  15  of  the  act  creating  said  court. 

Let  it  be  observed  that  the  act  creating  the  superior  court 
makes  no  provision  for  jurors,  except  by  section  15,  which 
provides  they  may  be  summoned  to  try  the  issue  in  the  man- 
ner provided  by  law  for  summoning  jurors  in  causes  in  the 
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county  eourt$.  By  the  method  providing  for  jurors  in  the 
disti'ict  court,  in  every  case  save  equity,  a  right  of  trial  by 
juiy  is  granted  in  the  district  court,  and  at  each  and  eveiy 
term  of  the  district  court  a  jury  of  twelve  or  more  are  in 
constant  attendance,  and  in  the  county  and  superior  courts 
never.  The  very  language  of  section  15  says,  in  any  action 
pending  before  a  superior  court  in  which  a  party  thereto  is 
entitled  to  a  jury,  such  party  may  have  a  jury.  ^*  May  have  " 
a  jury  implies  that  they  must  ask  for  a  jury,  and  they  may 
be  summoned  under  the  rule  and  regulations  of  that  court 
in  the  same  manner  as  jurors  to  try  causes  in  the  county 
courts  are. 

It  is  well  settled  that  a  subsequent  statute  which  is  clearly 
repugnant  to  a  prior  statute  necessarily  repeals  the  former, 
although  it  does  not  do  so  in  terms,  and  even  if  the  subsequent 
statute  be  not  repugnant  in  all  its  provisions  to  a  prior  one, 
yet  if  the  latter  statute  was  clearly  intended  to  prescribe  the 
only  rule  that  should  govern  in  the  case  provided  for,  it  re- 
peals the  original  act.  Sedgwick  on  Con.,  pages  104,  105 ; 
Xorah  v.  The  City  of  Ottawa,  82  111.  121. 

Cases  without  number  can  be  found  which  declare  that 
every  statute  is,  by  implication,  a  repeal  of  all  prior  statutes 
so  far  as  it  is  contrary  and  repugnant  thereto,  and  that  with- 
out any  repealing  clause.  It  can  also  be  said  that  the  prin- 
ciple is  without  contradiction,  that  where  two  statutes  can 
be  made  to  stand  together  it  is  the  duty  of  the  court  to  give 
them  full  effect.  Sedg.  on  Con.,  p.  105.  The  latter  princi- 
ple, so  far  as  the  practice  in  the  county  court,  superior  and 
district  courts  is  concerned,  can  be  applied  without  doing 
violence  to  reason  and  yet  support  every  right  and  privilege 
that  the  plaintiff  in  error  could  claim  under  any  provision  of 
any  of  the  acts  applicable  to  her  case.  The  first  principle 
above  recited  supports  the  contention  that  I  make,  to  the 
effect  that  the  act  creating  the  superior  court,  in  so  far  as  it 
refers  to  a  jury  trial  in  causes  therein  pending,  is  obnoxious 
to  the  provisions  of  the  law  providing  for  jury  trials  in  dis- 
trict courts  and  is  consistent  with  the  provisions  of  the  act 
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providing  when  and  in  what  manner  jury  trials  may  be  had 
in  the  county  court. 

In  expounding  the  acts  of  the  legislature  it  is  a  well  es- 
tablished rule,  that  the  intention  of  the  maker  must  prevail, 
and  this  is  to  be  collected  from  the  wards  ^^and  the  necessity 
of  the  legislation." 

I  am  thoroughly  convinced  that  the  plaintiff  in  error  is 
without  remedy  in  this  court  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Reversed. 
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MoiiLiB  E.  Babcock,  Appellant,  v.  Elheb  W.  Meb- 

RITT  BT  AL.,   APPELLEES. 

Real-estate  Agents — CoMiaBsioNS. — A  real-estate  agent  who  is  au- 
thorized to  sell  a  piece  of  property  for  $7,M)0,  or  for  $7,000  net,  clear 
of  all  commissions,  cannot  recover  commissions  from  the  owner, 
who  herself  sells  the  property  for  $7,000  to  a  purchaser  who  was 
inti^oduced  to  her  hy  the  agent,  hut  to  whom  the  agent  was  unable 
to  make  a  sale,  and  who  made  the  agent  no  offer  whatever. 

Appeidfram  Superior  Court  of  Denver. 

Messrs.  Patterson  &  Thomas,  for  appellants. 

Messrs.  Doud  &  Fowler,  for  appellees. 

Reed,  J.  This  was  an  action  brought  by  appellees  Mer- 
ritt  and  Gromraon  against  Mollie  E.  Babcock,  to  recover 
commissions  as  real  estate  brokers  upon  an  alleged  sale  of 
property  of  appellant  in  the  city  of  Denver.  Trial  to  a  juiy, 
verdict  and  judgment  for  plaintiff,  (appellees,)  for  $237.50. 
There  is  no  important  conflict  in  the  testimony.  At  the 
close  of  plaintiffs'  evidence  motion  for  a  nonsuit  was  made 
on  behalf  of  the  defendant,  which  was  disallowed  by  the 
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court.  The  right  to  recover  was  based  upon  the  testimony 
of  plaintifEs,  which  was  not  seriously  controverted  by  the  de- 
fense. 

The  first  important  question  to  be  determined  is  one  of 
law.  Whether  upon  the  testimony  of  the  plaintiffs,  uncon- 
tradicted, they  were  shown  to  have  earned  and  to  have  been 
entitled  to  a  commission. 

The  following  facts  were  established  by  the  evidence :  In 
the  fall  of  1885  Mr.  Merritt  met  appellant,  who  said  she  was 
quite  anxious  to  sell  the  property ;  that  the  price  was  f  7,500^ 
but  if  an  offer  of  less  was  made  it  might  be  submitted  to  her 
thi-ough  her  agent.  He  says,  ^^  I  told  her  that  I  had  a  party 
at  that  time  who  had  been  figuring  on  the  property,  that 
I  had  ali-eady  shown  the  property  to,  and  that  I  hoped 
to  complete  a  sale,"  etc.  Another  interview  was  had  two 
or  three  weeks  later.  '^  Mrs.  Babcock  asked  me  if  I  had 
yet  completed  the  sale  to  this  party  I  had  been  figuring  with 
before.  I  told  her  that  I  had  not  yet  succeeded  in  complet- 
ing the  sale,  but  that  I  still  had  the  party  in  tow,  and  was 
trying  to  sell  to  them." 

*  On  the  first  of  January,  1886,  witness  formed  a  pai*tner- 
ship  with  Mr.  Grommon,  and  at  some  subsequent  time  again 
saw  appellant  and  informed  her  of  the  partnership, — told 
her  ^Hhat  we  were  endeavoring  to  sell  her  property;  had 
been  advertising  it  and  were  trying  to  complete  a  purchase 
or  sale,  and  that  we  should  use  ever}'  means  in  our  power ; 
that  he  personally  never  had  any  further  conversation  with 
her."  The  party  referred  to  by  the  witness,  as  being  the 
one  to  whom  he  supposed  he  could  sell  the  property,  was  a 
Mr.  J.  M.  Tompkins,  a  resident  of  Cheyenne. 

The  last  interview  between  Merritt  and  appellant  seems 
to  have  been  in  the  latter  part  of  February,  1886.  On  the 
29th  day  of  April  following,  by  an  arrangement  and  trade 
made  between  Mr.  Tompkins  and  appellant,  Mr.  Tompkins  be- 
came the  owner  of  the  property.  Mr.  Merritt  had  shown  the 
property  to  Mr.  and  Mi-s.  Tompkins  with  a  view  of  renting  it 
to  him.     This  was  in  the  latter  part  of  February,  or  early  part 
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of  March.  It  appears  that  while  looking  through  the  house, 
for  the  purpose  of  renting,  there  was  some  talk  of  the  possi- 
bility of  his  purchasing  it  at  some  subsequent  time.  He  wanted 
to  know  if  plaintiff  thought  the  owners  would  take  in  exchange 
some  property  which  he  owned  in  Cheyenne.  He  was  told 
that  he  thought  not,  that  the  owner  wanted  the  money,  etc. ; 
that  he  tried  to  get  an  offer  or  proposition  fi-om  Tompkins  to 

trade  for  or  purchase  the  property,  but  none  was  made ;  that 
Tompkins  said  that  he  would  rent  it  for  a  month,  and  perhaps 
he  would  make  a  proposition  to  purchase.  That  was  the  last 
and  only  conversation  he  had  regarding  the  sale.  On  cross 
examination  plaintiff  said  that  he  tried  to  get  an  offer  but 
did  not  succeed. 

There  is  no  evidence  to  show  either  that  the  appellees 
were  ever  authorized  to  trade  the  property,  or  sell  for  any- 
thing but  cash.  It  is  established  by  the  evidence  and  un- 
contradicted that  the  price  of  the  property  was  117,500,  and 
that  the  lowest  offer  that  would  be  ontertained  was  $7,000 
net  or  clear  of  all  commissions  of  agents.  It  is  also  shown 
that  no  talk  or  conversation  had  between  appellees  and 
Tompkins  in  regard  to  the  probability  of  a  trade  of  property 
was  communicated  by  plaintiffs  to  the  defendant.  It  ia  also 
shown  that  the  offer  of  S7,000  Cash,  net  for  the  property, 
would  not  be  entertained  unless  the  sale  was  made  and  the 
transaction  closed  before  appellant  left  Denver  for  Omaha, 
which  was  to  occur,  and  did,  a  day  or  two  after  the  last  in- 
terview. 

It  appears  that  some  time  during  the  month  of  March  or 
early  part  of  April  the  agent  of  appellant  applied  to  Mr. 
Grommon  to  learn  the  name  of  the  party  who  had  talked  of 
trading  for  the  property,  and  was  informed  that  it  was  Mr. 
Tompkins,  who  was  renting  the  property,  and  who  had  an 
office  in  Cheyenne.  This  appears  to  have  been  the  only 
participation  of  appellees  in  the  transaction  subsequent  to 
the  facts  stated  above. 

It  is  shown  by  the  testimony  of  Mr.  Memtt  that  neither 
he  nor  his  partner  further  participated,  nor  had  any  knowl- 
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edge  of  the  dealings  between  appellant  and  Mr.  Tompkins, 
until  some  time  subsequent  to  the  ti'ansfer  of  the  property, 
when  he  learned  the  fact  of  the  sale  from  the  county  records. 
After  learning  the  fact  he  addressed  the  following  letter  to 
appellant: 

•*  Denver,  Colo.,  May  19, 1886. 
Mrs.  M.  E.  Babgogk,  Omaha,  Neb. 

Dear  Madam : — We  are  pleased  to  see  by  the  records  of 
Arapahoe  county  that  you  have  sold  your  property  at  277 
Broadway  to  Mr.  J.  M.  Tompkins,  whom  we  had  the  pleas- 
ure of  interesting  in  the  purchase,  first  through  his  wife,  in 
November  of  last  year,  soon  after  you  were  pleased  to  place 
it  in  my  hands  for  rent  and  sale,  and  afterward  Mr.  Tomp- 
kins himself.  We  see  by  the  records  that  the  price  which 
you  received  for  the  place  was  $7,000,  and  we  are  glad  we 
succeeded  in  securing  a  good  customer.  Our  commission 
is  regular  Board  rates,  viz. :  5  per  cent  on  first  $2,500,  and 
2^  per  cent  on  excess,  making  amount  due  us  of  $287.50, 

which  please  remit  us  at  once  and  oblige, 

Youi-s  truly, 

Mebbitt  &  Gbommon, 

By  Merritt." 

In  the  purchase  made  by  Mr.  Tompkins  he  assumed  en- 
cumbrance on  the  property  of  $4,000 ;  gave  his  note  for 
$1,000,  put  in  one  house  and  lot  in  Cheyenne  at  an  esti- 
mated value  of  $2,000,  making,  as  supposed,  the  considera- 
tion $7,000. 

There  are  a  great  many  reported  cases  of  suits  by  real  es-* 
tate  brokers  to  recover  commissions.  The  decisions  of  the 
different  courts  are  not  all  in  harmony,  but  there  are  some  well 
settled  rules  and  legal  principles  that  seem  tobe  well  founded 
in  reason  that  are  almost  universally  conceded  as  controlling* 
Two  of  them  only  need  be  invoked  in  the  determination  of 
this  case.  Firat,  before  the  broker  can  be  said  to  have  earned 
his  commission  he  must  produce  a  purchaser  who  is  ready, 
willing  and  able  to  purchase  the  property  upon  the  terms, 
and  at  a  price  designated  by  the  principal.     Hungerford  v. 
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Eick%,  39  Conn.  269 ;  Tomh9  v.  Alexander^  101  Mass.  256 ; 
Bernard  r.  Marmot.  8  Keyes  (N.  Y.)  208 ;  Satertkwaite  v. 
Vreelandj  3  Hun  (N.  Y.)  162;  Ree%e  et  al.  v.  Spruance^  45 
111.  308  ;  Mc Arthur  v.  Slauson^  43  Wis.  41 ;  WifUe  v.  Marine 
Bank,  61  N.  Y.  415. 

Second,  the  broker  must  be  the  efficient  agent  or  procuring 
cause  of  the  sale.  The  means  employed  by  him  and  his 
efforts  must  result  in  the  sale.  He  must  find  the  purchaser 
and  the  sale  must  proceed  from  his  efforts  acting  as  broker. 
McClure  v.  Paine,  41  N.  Y.  561 ;  Lloyd  v.  Matthews,  51  N. 
Y.  124;  Lyon  v.  Mitchell,  36  N.  Y.  235;  Briggs  v.  JRawe,  4 
Keyes  (N.  Y.)  424 ;  Murray  v.  Ourrie,  7  Carr.  &  Pay.  584  ; 
Wilkinson  v.  Martin^  8  Carr.  &  Pay.  5. 

Tested  by  these  general  principles  it  at  once  becomes  ap- 
parent that  no  commission  was  earned.  The  employment 
was  to  make  a  cash  sale  for  $7,500,  or  within  a  short,  defi* 
nite  and  limited  time,  at  $7,000  net.  These  wei'e  the  terms. 
No  purchaser  was  found  by  the  brokers  who  made  any  pro- 
position to  purchase  for  cash,  or  any  definite  proposition  to 
trade  property  that  was  or  could  be  communicated  by  the 
brokera  to  their  principal.  With  the  renting  of  the  property 
to  the  subsequent  purchaser  all  efforts  to  sell  seemed  to  have 
been  discontinued,  and  no  knowledge  of  the  transaction  be- 
tween him  and  the  principal  was  obtained  by  the  brokers  until 
the  fact  of  the  transfer  of  the  property  was  learned  from  the 
county  records.  In  the  contemplated  sale  for  cash  commis- 
sions were  contingent  upon  selling  for  #7,500,  or  a  sum  above 
♦7,000  sufficient  to  cover  them.  That  having  been  the  con- 
tract proved  and  the  only  one  made,  it  is  hard  to  find  a  legal 
basis  on  which  to  rest  the  claim  for  commission.  Had  the 
purchaser  made,  through  th^  broker,  a  definite  proposition 
to  exchange  property,  which  he  did  not,  and  the  offer  had 
been  accepted,  commission  under  the  contract  proved  could 
not  be  recovered  unless  the  price  obtained  exceeded  the  last 
net  limit  given  ;  and  when  it  is  shown  that  no  proposition  to 
exchange  was  made,  communicated  to  and  acted  upon  by  the 
owner,  it  is  at  once  obvious  that  the  means  employed  by  the 
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brokers  and  their  efforts  did  not  result  in  a  sale.  They  found 
no  purchaser  and  the  sale  was  not  made  through  their  efforts 
as  brokers. 

The  owner  herself  subsequently  sold  the  property  to  the 
tenant.  It  is  true  that  the  brokers  gave  to  the  owner  the 
name  of  the  tenant  who  had  previously  made  an  indefinite 
statement  of  his  possible  willingness  to  exchange  properties. 
But  this  of  itself  creates  no  legal  liability  to  pay  commis- 
sions. It  at  most  would  only  create  a  moral  obligation  to 
pay  for  the  information  received,  if  the  same  was  beneficial. 
They  had  failed  to  find  and  produce  a  purchaser  under  the 
terms  of  their  employment,  aiid  the  owner  was  under  no  ob- 
ligation to  wait  longer  or  indefinitely,  and  they  having  failed 
to  negotiate  a  sale  or  exchange  with  Mr.  Tompkins,  or  even 
get  an  offer  from  him,  the  fact  that  the  owner  subsequently 
sold  to  the  same  party  to  whom  they  had  ineffectually  at- 
tempted to  sell,  has  no  legal  significance. 

The  law  allowing  compensations  to  this  class  of  agents  for 
supposed  intervention  in  real  estate  transactions  has,  by 
many  coui*ts,  been  strained  to  its  utmost  tension.  But  I  can 
find  no  well-considered  case  sufficiently  broad  to  allow  the 
appellees  to  recover  under  the  facts  in  this  case.  I  certainly 
do  not  feel  like  extending  it.  The  law  should  be  so  defined 
and  construed  as  to  afford  the  owner  of  property  some  pro- 
tection against  the  persistent  claims  of  brokers,  who  seek  a 
recovery  on  purely  technical  grounds,  and  at  the  same  time 
assure  to  the  broker  compensation  for  services  honestly  and 
actually  rendered. 

I  cannot  indorse  the  proposition  that  the  placing  by  the 
owner  in  the  hands  of  brokera,  perhaps  two  or  three  different 
firms,  property  for  sale  for  an  indefinite  time,  creates  a  lien 
on  the  property  in  favor  of  the  broker  for  commissions  in 
case  the  owner  sells  himself  at  some  subsequent  time. 

In  the  case  of  Chandler  v.  Sutton^  6  Daly  (N.  Y.)  117,  a 
case  very  similar  and  almost  parallel  with  the  one  under 
consideration,  I  find  the  conclusion  of  the  opinion  by  the 
eminent  judge  so  pertinent,  and  my  own  ideas  so  much  bet- 
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ter  expressed  than  I  can  express  them  myself,  that  I  may  be 
•  pardoned  for  quoting  it: 

"  The  preposterous  proposition  of  Burnett  is,  that  because 
he  was  employed  to  sell  the  defendant's  house,  and  undertook 
to  sell  it  to  a  particular  person  and  could  not,  that  no  sale  of 
it  could  be  made  to  that  person  thereafter,  no  matter  how 
changed  the  facts  may  have  been,  without  paying  him  a  com- 
mission.  That  he  has  only  to  lodge  his  caveat  to  prevent  the 
owner  from  selling  thereafter  to  any  one  to  whom  he,  as 
broker,  tried  in  vain  to  sell,  unless  at  the  peril  of  paying  to 
him  his  full  commission." 

There  are  several  other  errors  assigned,  notably,  the  in- 
structions to  the  jury.  I  may  be  permitted  to  say  that  the 
instructions  are  in  some  parts  particularly  faulty  in  submit* 
ting  to  the  jury  questions  of  fact  not  warranted  by  the  evi- 
dence. If  I  did  not  find  the  judgment  of  the  court  eri'oneous 
in  refusing  a  nonsuit,  I  should  be  compelled  to  reverse  the 
case  upon  the  instructions,  but  having  found  that  no  commis- 
sion was  earned,  a  review  of  the  instructions  is  unnecessary. 
The  judgment  should  be  reversed  and  cause  remanded. 

Seversed^ 


•*•»»■ 


RiGHABD    W.   HoCKADAY,    APPELLANT,    V.    WiLLIAM    B, 

Goodwin,  Appellee. 

Vbrdict  Affected  by  Passion  or  Prejudice. —  When  it  appears 
from  the  verdict  that  tlie  jury,  in  arriving  at  a  verdict,  acted  with 
such  a  wilful  disregard  of  both  evidence  and  instructions  as  to 
suggest  a  sti'ong  presumption  that  their  minds  were  swayed  by 
passion  or  prejudice,  the  judgment  thereon  will  be  reversed. 

Appeal  from  District  Court  of  Chaffee  County. 
Mr.  W.  D.  Wright,  for  appellant. 
Mr.  6.  E.  Habtensteik,  for  appellee. 
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Reed,  J.  This  was  an  action  of  replevin  brought  by  ap- 
pellant for  the  possession  of  two  horses  and  a  wagon.  Plaint- 
iff's right  to  recover  was  based  upon  a  chattel  mortgage 
executed  by  one  William  F.  Gardner  on  the  29th  day  of 
November,  1887.  Gardner  was  in  possession  of  the  property 
at  the  time  by  virtue  of  a  purchase  alleged  to  have  been  pre- 
viously made  from  one  F.  Tibbetts.  Goodwin,  the  defend- 
ant, gained  possession  of  the  property  by  an  alleged  purchase 
from  Tibbetts  made  on  the  13th  day  of  December  following. 

No  questions  of  law  are  presented.  The  proceedings  of 
the  court  were  correct  and  unquestioned,  and  the  instmc- 
tions  to  the  jury  correct.  It  is  claimed  that  the  verdict  of 
the  jury  was  not  only  unwarranted  by  the  evidence,  but  in 
direct  conflict  with  it,  and  that  the  instructions  of  the  court 
were  wilfully  disregarded;  such  claims  are  shown  by  the 
record  to  be  well  founded. 

The  court  erred  in  not  setting  the  verdict  aside.  Aside 
from  the  general  verdict  required  of  the  jury,  there  w^re 
some  ten  or  twelve  questions  submitted  upon  which  it  was  to 
make  special  findings.  The  general  verdict  was  not  sup- 
ported or  warranted  by  the  evidence,  while  several  of  the 
special  findings,  notably,  first,  second,  seventh,  eighth  and 
eleventh,  directly  contravene  all  the  evidence  in  the  case. 
The  court  seems  to  have  regarded  the  verdict  as  excessive 
and  unwarranted  by  the  proof  in  the  amount  of  damages 
awarded,  and  required  $75  to  be  remitted  from  the  sum  of 
9250,  which  was  a  very  proper  requirement  as  the  amount 
awai*ded  exceeded  the  value  by  that  amount  as  fixed  by  the 
owner  at  the  time  of  the  alleged  sale. 

*^  A  verdict  of  a  jury  which  is  clearly  against  the  evidence 
should  be  set  aside."  KetUing  v,  Pedee^  2  Colo.  526.  The 
rule  of  this  court,  as  announced  in  Chreen  v.  Taney^  7  Colo. 
278,  is :  ^^  that  this  court  will  only  interfere  where,  upon  the 
whole  i*ecord,  it  appears  that  the  jury  acted  so  unreasonably 
in  weighing  testimony  as  to  suggest  a  strong  presumption 
that  their  minds  were  swayed  by  passion  or  prejudice,  or 
that  they  were  governed  by  some  motive  other  than  that  of 
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awarding  impartial  justice  to  the  contending  parties.''  Ex- 
amination of  the  record  in  this  case  shows  it  is  clearly  within 
the  exception  to  the  rule  as  announced  in  that  case.  A  more 
wilful  or  flagrant  disregard  of  evidence  and  instructions, 
and  grreater  exhibition  of  prejudice  can  hardly  be  found. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

MeveraecL 


!•■»> 


I     '98 

^  618      Henby  Wsibbbb  bt  al.,  Appellants,  y.  Gbobgb  Bbiegeb, 
5    86  Appellee. 

1.  Dismissal  of  Appeal  fob  Failube  to  Sebve  Notice. — ^The  require- 

ment  of  the  act  of  1885^  that  in  an  appeal  from  a  county  court  to  a 
district  court, if  the  appeal  be  not  taken  on  the  day  the  judgment 
is  rendered  the  appellant  shaU  serve  notice  of  the  appeal  upon  the 
appeUee,  or  his  attorney,  within  five  days  after  it  is  taken,  or  the 
appellee  may  have  the  judgment  affirmed  or  the  appeal  dismissed, 
is  mandatory,  and  vests  the  district  court  with  no  discretion  as  to 
its  enforcement. 

2.  Appeai,  not  Pebfbcted  mrriL  Appeal  Bokd  Filed. — Praying  an 

appeal  to  the  district  court  on  the  day  judgment  is  rendered,  and 
its  allowance  upon  filing  the  required  bond  within  ten  days  after- 
ward, does  not  excuse  or  satisfy  the  requirement  as  to  serving  no- 
tice of  the  appeal,  since  the  appeal  is  not  taken,  or  perfected,  until 
the  bond  is  filed. 

Appeal  from  District  Court  of  Pitkin  Count}/, 

Mr.  C.  R.  Bell  and  Mr.  T.  M.  S.  Rhbtt,  for  appellants. 

Mr.  W.  W.  CooLEY,  for  appellee. 

Reed,  J.  This  action  was  commenced  in  the  county  court 
of  Pitkin  county,  and  a  trial  had  resulting  in  a  judgment  in 
favor  of  appellee  against  appellant  for  the  sum  of  $1,029.27, 
on  the  12th  day  of  July,  1889.  On  the  18th  day  of  July, 
within  the  ten  days  allowed  by  law,  a  proper  bond  for  appeal 
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to  the  district  court  was  approved  and  filed  under  the  pro- 
visions of  sec.  2,  of  the  act  of  1885,  in  regard  to  appeals  from 
county  courts  to  district  courts.     Mills  Ann.  Stat.,  §  1086. 

Sec.  4,  of  the  act  of  1885,  (Mills  Ann.  Stat.,  §  1088,)  is  as 
follows :  ^^  If  the  appeal  be  not  taken  on  the  same  day  on 
which  the  judgment  is  rendered,  the  appellant  shall  serve  the 
appellee,  or  his  attorney  of  record,  within  five  days  after  the 
appeal  is  taken,  with  a  notice  in  writing,  stilting  that  an  ap- 
peal has  been  taken  from  the  judgment  therein  specified, 
which  notice  shall  be  served  by  delivering  a  copy  thereof  to 
such  appellee,  or  his  attorney  of  record.  If  the  appellant 
fail  to  give  notice  of  his  appeal  when  such  notice  is  required4 
the  appellee  may,  at  any  time  before  such  notice  is  actually 
served,  and  after  the  time  when  it  should  have  been  served, 
have  the  judgment  of  the  county  couit  aflBrmed  or  the  ap- 
peal dismissed,  at  his  option." 

No  notice  of  appeal  as  provided,  in  this  section,  having 
been  served,— on  the  31st  day  of  August  counsel  for  appellee 
filed  in  the  district  court  a  motion  to  have  the  judgment  of 
the  county  court  affirmed,  and  on  the  5th  day  of  October, 
1889,  the  motion  was  sustained  by  the  court,  and  the  judg- 
ment of  the  county  court  affirmed,  and  an  appeal  from  such 
judgment  taken  to  the  supreme  court. 

On  the  28th  day  of  December,  after  the  appeal  to  the  su- 
preme court  was  taken,  the  judge  and  acting  clerk  of  the 
county  court  filed  a  further  and  additional  transcript  of  the 
record  in  that  court,  by  which  it  is  shown  that  on  the  day  the 
judgment  was  rendered,  (July  12th,)  an  appeal  to  the  district 
court  was  prayed  and  allowed  upon  appellants  filing  a  bond 
within  ten  days.  This  subsequent  transcript  in  no  way  aids 
the  case  of  appellants.  The  bond  was  not  filed  until  the  18th, 
and  no  notice  of  the  appeal  was  served  upon  the  appellee. 

Straat  v.  Blanehard,  14  Colo.  445,  is  decisive  of  this  case. 
It  was  there  held  that  no  appeal  was  taken  until  the  approval 
and  filing  of  the  bond.  The  appeal  not  having  been  effected 
on  the  day  judgment  was  rendered,  notice  within  five  days 
after  the  appeal  was  perfected,  ^Hhat  an  appeal  has  been 
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taken  from  the  judgment,"  is  indispensable.  Buiit  v.  ArkeU^ 
18  Colo.  648.  The  praying  for  and  allowance  of  the  appeal 
upon  the  day  judgment  is  rendered,  where  time  is  given  to 
file  the  bond,  does  not  obviate  the  necessity  of  notice.  The 
appeal  may  or  may  not  be  effected.  The  statute  is  a  harsh 
one,  and  penal  in  its  character,  but  was  probably  deeme 
necessary  to  prevent  delay  in  the  administration  of  justice. 
By  it  the  coui-t  had  no  discretion.  No  notice  having  been 
served  of  the  appeal,  it  was  the  right  of  the  appellee  to  have 
the  judgment  of  the  county  court  aiBrmed  or  the  appeal  dis- 
missed at  his  option.  The  judgment  of  the  district  court  is 
affirmed. 

Affirmed. 


Pbteb  Olson,  Appellant,  v.  6.  Oskab  Scott  bt  al.. 

Appellees. 

L  Allboatioks  of  Fraud  and  Collusiov  must  be  AFFnucATrvBLT 
Ebtablishbd. — ^Fraud  can  never  be  presumed  or  inferred  from  cir- 
cumstances of  suspicion  only,  but  must  be  affirmatively  established 
by  evidence.  So  the  allegations  of  a  bill,  charging  that  defendants 
made  a  collusive  and  fraudulent  sale  of  real  estate  on  which  plaint- 
iff held  a  trust-deed  for  pui*chase  money,  and  that  they  fraudu- 
lently procured  the  release  of  the  trust-deed  by  the  trustee,  and  the 
acceptance  by  him  of  other  securities  whereby  the  time  of  payment 
was  wrongfully  extended,  must  be  affirmatively  established  to  en- 
title the  plaintiff  to  relief. 

2.  Bbbob  of  Trustee  Cubed  bt  Decree.— If  in  a  given  case,  a  trustee 
did  exceed  his  powers  in  releasing  a  trust  deed  and  accepting 
securities  which  postponed  the  day  of  payment,  the  error  may  be 
cured  in  an  action  between  the  parties,  by  a  decree  for  immediate 
payment. 

Appeal  from  District  Court  of  Arapahoe  County. 

This  suit  originated  in  transactions  between  the  parties 
oonceming  a  certain  tract  of  land,  appellant  being  the  owner 
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of  the  farm.  Scott,  McGourt  and  Wiswall,  (appellees,)  con- 
sidering it  desirable  for  subdivision  as  suburban  property  for 
residences,  purchased  it  for  that  purpose,  paying,  no  money. 
The  property  was  conveyed  by  appellant  by  warranty  deed, 
a  note  made  for  the  entire  purchase,  $16,000,  and  a  trust 
deed  given  upon  the  property  to  secure  the  payment.  A 
written  contract  was  made  and  executed  by  the  parties  ex- 
planatory of  the  transaction,  which  is  as  follows : 

**  Witnesseth : — That  whereas,  the  said  parties  of  the  first 
part  have  this  day  purchased  from  the  said  Peter  Olson  certain 
real  estate  in  the  south  ^  of  the  southwest  ^  of  section  83, 
township  4  south,  of  range  68  west ;  and  the  north  ^  of  the 
northwest  ^  of  section  4,  in  township  5  south,  of  range  68 
west,  more  particularly  described  in  the  warranty  deed  of 
even  date  herewith  given  by  said  party  of  the  second  part  to 
said  parties  of  the  first  part. 

'^  And  Whereas,  said  parties  of  the  first  part  have  platted 
said  land  and  laid  the  same  out  into  lots,  blocks,  streets  and 
alleys,  as  per  a  map  of  the  same  this  day  filed  in  the  recor- 
der's office  of  said  Arapahoe  county. 

^^  And  Whei*eas,  said  parties  of  the  first  part  have  this 
day  executed  to  said  party  of  the  second  part  a  trust  deed 
on  said  property  for  the  sum  of  sixteen  thousand  dollars 
(♦16,000.) 

*'  And  Whereas,  said  parties  of  the  first  part  are  desirous 
of  paying  said  $16,000  as  soon  and  as  rapidly  as  possible, 
and  said  parties  of  the  first  part  are  desirous  of  selling  said 
property  so  platted  as  aforesaid,  and  putting  the  same  on  the 
market  for  sale : 

"  Now  Therefore,  In  consideration  of  the  premises,  it  is 
hereby  agreed  by  and  between  the  parties  hereto,  that  as  rap- 
idly as  any  of  said  property  shall  be  sold  by  the  parties  of 
the  first  part,  that  said  party  of  the  second  part  shall  cause 
to  be  made  and  executed  by  his  trustee  a  release  deed  of 
trust  for  each  and  every  parcel  of  said  property  so  sold  by 
said  parties  of  the  first  part,  releasing  said  propert}*"  so  sold 
as  aforesaid  from  the  effect  of  said  trust  deed  of  said  parties 
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of  the  first  part,  made  and  executed  as  aforesaid,  to  said 
party  of  the  second  part,  bearing  even  date  herewith,  and 
immediately  on  the  sale  of  any  of  said  property  by  said  par- 
ties of  the  first  part,  the  selling  price  of  the  same  shall  be 
deposited  to  the  credit  of  said  party  of  the  second  part  in  the 
German  National  Bank  of  the  city  of  Denver,  until  the 
amount  received  and  deposited  as  afoi*esaid  shall  reach  the 
sum  of  $16,000,  and  the  sums  so  deposited  as  aforesaid  dn 
said  bank  shall  be  applied  to  the  payment  of  the  promissory 
note  of  even  date  herewith,  for  the  sum  of  $16,000,  made 
and  delivered  by  said  parties  of  the  first  part  to  said  parties 
of  the  second  part,  and  secured  as  afoi'esaid  by  said  deed  of 
trust,  and  when  said  sum  of  f  16,000  shall  have  been  de- 
posited in  said  bank  as  aforesaid,  said  party  of  the  second 
part  shall  cause  to  be  made  by  his  trustee  and  delivei*ed  to 
said  parties  of  the  first  pai*t  a  release  deed  of  trust  of  said 
property  from  said  deed  of  trust,  given  as  aforesaid,  and 
shall  cancel  and  return  to  said  parties  of  the  first  part  said 
promissory  note  for  $16,000. 

^^And  it  is  further  agreed  by  and  between  the  parties 
hereto,  that  when  said  $16,000  shall  have  been  paid  in  full, 
as  aforesaid,  by  said  parties  of  the  first  part  to  said  party  of 
the  second  part,  and  a  release  deed  of  trust  shall  have  been 
executed  by  said  trustee  of  the  party  of  the  second  part. to 
said  parties  of  the  first  part,  i*eleasing  said  lands  from  said 
trust  deed,  and  said  party  of  the  second  part  shall  return  to 
said  parties  of  the  firat  part  said  promissory  note  so  cancel- 
ed and  returned  as  aforesaid,  then  said  parties  of  the  first 
part  shall  make  and  execute  to  said  party  of  the  second  part 
a  good  and  sufficient  warranty  deed  for  an  undivided  ^  inter- 
est in  and  to  all  of  said  real  estate  so  platted  as  aforesaid 
remaining  unsold  at  that  time. 

*'And  it  is  further  agreed  by  and  between  the  parties 
hereto,  that  no  part  or  parcel  of  said  real  estate  shall  be  sold 
by  said  parties  of  the  first  part  except  the  proceeds  of  such 
sale  be  deposited  as  aforesaid  to  the  order  and  credit  of  the 
party  of  the  second  part  in  said  German  National  Bank  of 
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the  city  of  Denver,  state  of  Colorado,  to  be  applied  as  afore- 
said to  the  payment  of  the  said  promissory  note." 

It  is  alleged  in  the  complaint  that  soon  after  the  date  of 
the  conveyance  the  land  was  subdivided  into  880  lots,  a  park 
called  "Olson  Park"  of  forty  acres,  streets,  alleys,  etc. 
That  the  town  or  subdivision  was  called  "  Sheridan,"  and  a 
plat  of  the  same  recoi*ded.  That  between  the  date  of  the 
coptract  and  the  27th  day  of  Februaiy  appellees  sold  115 
lots  for  $4,558.75,  leaving  unsold  665  lots,  and  the  park. 
That  the  lots  remaining  unsold  were  of  equal  average  value 
with  those  sold,  and  of  the  aggregate  value  of  $28,535,  and 
that  the  park  was  worth  $9,000.  That  the  115  lots  sold 
were,  at  the  time  of  their  respective  sales,  released  by  the 
trustee  by  an  agreement  with  appellant,  from  the  operation 
of  the  trust  deed.  That  the  consideration  for  the  lots  sold, — 
cash,  and  notes  secured  by  trust  deed, — was  turned  over  to 
and  accepted  by  appellant  to  be  applied  upon  the  note  of  ap- 
pellees. That  on  the  27th  day  of  February,  1889,  there  was  a 
balance  due  appellant  of  $11,441,  and  that  on  that  date  Scott, 
McCourt  and  Wiswall  fraudulently  conveyed  all  the  property 
remaining  unsold  to  appellee,  Leves,  for  the  sum  of  $12,000, — 
$8,000  cash,  and  two  notes  of  $4,500  each,  due  respectively  in 
one  and  two  years,  secured  by  a  deed  of  trust  upon  the  prop- 
erty. That  the  cash,  notes  and  trust  deed  were  turned  over  to 
Hon.  J.  A.  Cooper,  trustee,  and  accepted  by  him  in  full  pay- 
ment of  the  balance  due  appellant,  and  the  deed  of  trust  re- 
leased. That  such  release  was  obtained  from  the  trustee  by 
fraud,  without  compensation,  and  without  the  knowledge  or 
consent  of  appellant.  That  on  the  30th  day  of  March,  1889, 
Leves  conveyed  the  entire  property  by  him  purchased  to  a 
corporation  called  "The  Denver  Suburban  Improvement 
Company,"  of  which  the  appellees,  Wiswall,  Scott  and  Leves 
were  the  only  incorporators ;  and  that  the  conveyance  was 
made  to  cheat  and  defraud  appellant  out  of  his  interest  in 
the  property  as  reserved  to  him  in  the  written  contract,  pray- 
ing that  the  release  executed  by  Cooper,  as  trustee,  be  can- 
celed,—  that  the  deed  from  Wiswall,  Scott,  McCouii;  and 
Vol.  1—7 
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Leves  be  canceled, —  that  appellees  and  The  Denver  Subur- 
ban Improvement  Company  be  enjoined  from  disposing  of  or 
conveying  any  of  the  property, —  and  for  a  judgment  of 
$12,000  for  the  balance  remaining  unpaid  from  appellees,  etc. 

Defendants  answered,  denying  all  the  material  allegations 
of  fraud,  conspimcy,  etc.,  and  aver  that  prior  to  the  27th 
day  of  February,  1889,  they  spent  large  sums  of  money  in 
laying  out,  improving  and  advertising  the  property  and  in 
efforts  to  sell  the  same ;  that  the  115  lots  were  all  they  suc- 
ceeded in  selling.  Admit  that  there  was  still  due  and  owing 
to  the  appellant  $11,441.25,  which  would  be  due  and  paya- 
ble March  1st.  Aver  that  the  sale  to  Leves  was  made  in 
good  faith  and  for  the  largest  amount  obtainable,  and  that 
they  were  obliged  to  sell  to  protect  themselves  against  sale 
under  the  trust  deed.  Aver  that  the  appellant  had  full 
knowledge  of  the  sale  to  Leves,  and  that  the  trustee  was  au- 
thorized to  accept  the  notes  and  security  and  I'elease  the 
trust  deed.  That  by  an  agreement  made  between  the  parties 
the  following  order  was  executed  to  the  trustee  : — 

"  Denver,  Colo.,  Feb.  18, 1889. 
"Hon.  J.  A.  Cooper: 

^^Dear  Sir — You  will  please  continue  to  release  land  in 
Sheridan  Subdivision  as  fast  as  the  lots  are  sold,  and  receive 
cash  and  notes  in  payment  for  same  in  accordance  with 
agi'eements  on  deposit  in  German  Bank.  '    ' 

"Peter  Olson. 

"  Please  release  S.  E.  Browfte,  February  27,  1889." 

That  through  such  sale  to  Leves,  appellees'  note  was  fully 
paid,  and  the  further  sum  of  $55^,75.  A  replication  was 
filed,  putting  in  issue  the  averments  in  the  Answer. 

On  March  1, 1890,  a  decree  was  entered,  the  court  finding 
all  the  issues  in  favor  of  the  appellees,  but  requiring  them 
to  pay  to  appellant  the  sum  of  $8,441.25,  being  the  balance 
due  him  on  the  note  for  the  purchase  of  the  property,  within 
ten  days,  such  payment  to  take  the  place  of  the  Leves  note ; 
and  requiring  the  trustee  to  release  the  property  from  the 
Leves  trust  deed. 
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The  only  errors  assigned  are  the  following : 

^*'  First.  The  court  erred  in  excluding  pertinent  and  legal 
testimony  in  behalf  of  the  appellant. 

^'  Second.  The  court  erred  in  admitting  incompetent  and 
irrelevant  testimony  in  behalf  of  the  appellees. 

^^  Third.  The -finding  and  judgment  and  decree  of  the  said 
court  is  contrary  to  law. 

^^  Fifth.  The  evidence  clearly  shows  that  the  last  release 
made  by  the  said  trustee  was  void,  because  beyond  his  power 
to  make,  in  this,  that  the  time  of  payment  on  the  note  of 
the  appellees  to  the  appellant,  to  the  extent  of  nine  thousand 
dollars,  was  extended  for  one  and  two  years  without  the 
knowledge  or  consent  of  the  appellant,  and  without  any  con- 
sideration to  him." 

Messrs.  Browne  &  Putnam  and  Mr.  Alvin  Mabsh,  for 
appellant. 

Messrs.  Stevens  &  Ward,  for  appellee. 

Reed,  J.  The  first  and  second  of  the  supposed  errors  as- 
signed may  be  disregarded.  No  serious  error  was  committed 
by  the  court  in  omitting  or  rejecting  evidence.  It  is  true  the 
evidence  was  allowed  a  wide  range,  but  it  seemed  necessary 
for  a  full  and  proper  understanding  of  the  case.  There  was 
considerable  conflict  in  the  testimony,  but  the  preponderance 
appears  to  have  been  clearly  with  appellees,  and  is  corrobo- 
rated by  circumstances  and  former  course  of  dealing.  It  is 
affirmatively  alleged  in  the  complaint  that  the  sale  to  Leves 
was  collusive,  fraudulent,  and  made  with  the  intention  to 
defraud  and  injure  appellant,  but  the  evidence  signally  fails 
to  sustain  the  allegation.  ^^  It  is  equally  a  rule  in  courts  of 
law  and  courts  of  equity  that  fraud  is  not  to  be  presumed, 
but  it  must  be  established  by  proofs."  Coke,  Book  10,  56 ; 
Story  £q.  Juris.  §  190.  Circumstances  of  mere  suspicion 
leading  to  certain  results  will  not,  in  either  of  these  courts, 
be  deemed  sufficient  ground  to  establish  fraud.     Trenchard 
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V.  WanUy,  2  R  Will.  126 ;  Townsend  v.  Lawfield,  1  Ves.  85 ; 
Walker  v,  Symands^  S  Swanst.  61.  Courts  of  equity  do  not 
require  positive  proof  of  fraud.  It  may  be  inferred  from  or 
established  by  inferences  from  facts  and  circumstances.  In 
this  case  the  conveyance  to  Leves,  and  by  him  to  a  corpora- 
tion, of  which  he  and  other  of  appellants  were  the  sole  in- 
corporators and  stockholders,  might  upon  its  face  be  looked 
upon  as  colorable,  collusive  and  suspicious,  but  this  was 
insufficient.  Had  the  fact  been  shown  that  the  property  was 
conveyed  for  an  inadequate  price,  far  below  its  value,  that 
fact  in  connection  with  the  colorable  transfers  would  have 
gone  far  to  establish  fraud.  Appellant  failed  to  make  such 
proof,  while  the  evidence  of  appellees  shows  it  was  the  utmost 
they  could  secure  by  strenuous  efforts. 

Whether  or  not  appellant  was  cognizant  of,  and  fully  in- 
formed in  regard  to,  the  substitution  of  the  Leves  notes  hav- 
ing one  and  two  years  to  run  after  the  maturity  of  the  other 
note  in  place  of  the  balance  remaining  due  on  that,  is  a  ques- 
tion upon  which  there  is  quite  a  conflict  of  testimony,  but 
the  testimony  of  appellees  appeara  to  be  sustained  not  only 
by  the  former  course  of  dealing,  but  by  the  written  order  of 
February  18,  1889,  under  which  was  written: —  "Please 
release  S.  E.  Browne,  February  27th,  1889."  General 
Browne  having  been  at  that  time  the  attorney  of  appellant, 
and  the  date  being  that  on  which  the  substitution  and  release 
was  made,  the  conviction  is  very  strong  that  the  matter  was 
fully  understood,  and  the  allegation  that  the  release  was 
obtained  from  the  trustee  by  the  fraud  of  appellees  is  not 
sustained  by  the  evidence,  which  would  go  far  toward  show- 
ing that  if  there  was  an  error  the  trustee  was  misled  by  the 
request  of  counsel  written  under  the  order  of  appellant.  If 
the  substitution  was  unwarranted,  and  worked  a  wrong  by 
postponing  the  time  of  payment  one  and  two  years,  it  was 
cured  by  the  judgment  and  decree  of  the  court,  requiring  the 
balance  due  to  be  paid  in  ten  days.  We  think  the  findings 
and  decree  of  the  court  were  warranted  by  the  evidence  and 
that  the  judgment  should  be  affirmed. 

Affirmed. 
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Sabah  F.  Cooper,  Administratrix,  etc.,  Plaikuff 
IN  Error,  v.  H.  N.  Wood  bt  al.,  Defendants  in  Error. 

1.  When  a  SuBvivmo  Pajstnsb  iKcosopsTKirr  to  Pboyb  the  Pabiv 

NEBSHip. — In  an  action  against  two  persons  alleged  to  be  copartners 
for  the  collection  of  a  claim  against  the  firm,  wherein  service  of 
summons  is  made  on  one  only,  who  answers  denying  the  partner- 
ship and  his  own  liability  as  well,  but  dies  before  trial  of  the  issues, 
and  his  administratrix  is  substituted  as  defendant,  the  alleged 
surviving  partner  is  not  a  competent  witness  for  the  plaintiffs  un- 
der the  statute  to  prove  the  partnership.  No  acknowledgment  by 
a  surviving  partner,  made  after  the  death  of  his  copartner,  will 
revive  a  debt  against  the  estate  of  the  deceased  partner. 

2.  Practice  in  the  Investigation  of  Claims  against  Estates. — 

In  actions  involving  the  liability  of  the  estates  of  deceased  persons 
courts  should,  in  the  interest  of  justice,  and  for  the  protection  of 
the  interests  of  widows  and  children,  afford  every  reasonable  fa- 
cility for  the  full  investigation  of  every  claim  asserted  by  permit- 
ting amendment  of  the  pleadings,  or  the  admission  in  evidence  of 
all  pertinent  facts  tending  to  discredit  the  claim. 

Error  to  County  Court  of  Lake  County. 

Mr.  J.  E.  Havens  and  Messrs.  Bennett  &  Bennett, 
for  plaintiff  in  error. 

Mr.  C.  S.  LiRBY,  for  defendants  in  error. 

Reed,  J.  If  this  were  not  a  case  affecting  the  estate  of  a 
deceased  peraon,  requiring  a  speedy  termination  to  enable  a 
settlement  of  the  estate  at  as  early  a  date  as  practicable,  we 
should  be  obliged  to  dismiss  the  suit  under  the  rules  of  the 
court  for  want  of  a  proper  abstract.  What  purports  to  be 
an  abstract  contains  nothing  but  a  copy  of  the  pleadings, 
and  what  counsel  call  a  summary  of  the  assignment  of  errors. 
Nearly  every  supposed  error  arose  upon  the  admission  and 
rejection  of  evidence,  yet  the  abstract  contains  no  evidence 
whatever,  upon  the  admission  and  rejection  of  which  errors 
are  assigned,  no  refei^ence  to  the  folios  or  pages  of  the  record 
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where  it  can  be  found ;  but  under  the  circumstances  of  this 
particular  case  the  rule  will  be  waived,  hoping  such  irregu- 
larities will  not  again  occur. 

The  suit  was  brought  by  defendants  in  error  (partnens), 
against  Isaac  Cooper  and  0.  H.  Tibbetts,  as  partners,  to  re- 
cover the  balance  due  upon  goods  alleged  to  have  been  sold 
to  the  defendants.  Semce  was  had  upon  Isaac  Cooper,  but 
none  upon  Tibbetts.  The  complaint  is  in  the  ordinary  form, 
alleging  a  balance  of  $558  and  interest  to  be  due,  and  asking 
judgment.  The  answer  of  the  defendant.  Cooper,  after  de- 
nying every  allegation  of  the  complaint  generally,  specifically 
denies  the  existence  of  the  partnership  of  the  defendants, 
and  avers,  that  in  June,  1880,  and  before  the  debt  sued  for 
was  contracted,  he,  the  defendant,  notified  the  plaintiffs  that 
no  partnership  existed,  and  forbade  any  sale  of  goods  to  Tib- 
betts on  his  responsibility.  It  is  also  further  averred  in  the 
answer  that  plaintiffs  afterwards  settled  with  Tibbetts  indi« 
vidually  for  the  amount  due,  including  the  claim  in  this  suit, 
and  took  the  individual  note  of  Tibbetts  and  a  trust  deed 
upon  real  estate  to  secure  the  payment  of  the  note ;  that  the 
plaintiffs  accepted  and  received  the  same  in  satisfaction  of 
the  original  indebtedness  of  Tibbetts.  In  reply  plaintiffs  re- 
assert the  partnership  of  defendants,  admit  the  settlement 
made  with  Tibbetts,  and  the  taking  of  his  note  and  the  deed 
of  trust  as  security,  but  aver  it  to  have  been  as  collateral 
security  only,  and  allege  the  non-payment  of  the  note  and  a 
failure  to  realize  anything  upon  the  security. 

Previous  to  the  trial  defendant  Cooper  died,  and  plaintiff 
in  error,  as  administratrix,  was  substituted.  It  also  appeara 
from  the  record  that  during  the  trial  counsel  of  defendant 
moved  the  court  for  leave  to  amend  the  answer,  by  alleging 
that  the  individual  note  of  Tibbetts  was  further  secured  by 
a  chattel  mortgage  upon  personal  property,  and  leave  to 
amend  was  denied  b}'^  the  court.  Trial  was  had  to  the  court 
without  a  jury,  resulting  as  near  as  it  can  be  understood  in 
a  judgment  against  the  supposed  firm  of  Cooper  &  Tibbetts, 
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for  the  sum  of  $1,008.50  and  judgment  for  like  amount 
against^he  estate  of  Cooper,  deceased. 

The  existence  of  the  partnership  between  the  defendants 
having  been  directly  and  specifically  put  in  issue,  plaintifiEs, 
in  order  to  recover  against  the  estate  of  Cooper,  were  obliged 
to  establish  it  affirmatively.  An  attempt  was  made  to  estab- 
lish it  by  secondary  evidence,  such  as  general  reputation,  cir- 
cumstances, etc.,  but  this  class  of  loose,  indefinite  testimony 
of  circumstances,  common  report  and  reputation,  ^^  is  not  ad- 
missible except  in  corroboration  of  previous  testimony,  unless 
it  be  to  prove  the  fact  that  the  partnership  otherwise  shown 
to  exist  was  known  to  the  plaintiff."  2  Greenlf.  on  Ev., 
§  488.  Numerous  other  authorities  might  be  cited,  but  the 
proposition  is  so  elementary  and  well  understood  it  is  un- 
necessary. 

Tibbetts,  the  supposed  partner,  was  put  upon  the  stand  as 
a  witness  for  the  plaintiffs,  and  testified — "  I  lived  in  Bow- 
man, Gunnison  county,  Colorado,  in  1880  and  1881,  and  was 
engaged  in  merchandising ;  had  a  partner  in  the  business, 
Isaac  Cooper,  now  deceased."  This  was  the  only  direct  tes- 
timony to  establish  the  partnership  which  was  found  by  the 
court.  This  was  error.  The  supposed  partner  was  not  com- 
petent, as  a  witness,  to  establish  the  partnership.  Sec.  4816, 
chapter  132,  Mills  Ann.  Stat.,  is  as  follows : 

"  That  no  party  to  any  civil  action,  suit  or  proceeding,  or 
pei-son  directly  interested  in  the  event  thereof,  shall  be  al- 
lowed to  testify  therein,  of  his  own  motion,  or  in  his  own 
behalf,  by  virtue  of  the  foregoing  section,  when  any  adverse 
party  sues  or  defends  as  the  trustee  or  conservator  of  an 
idiot,  lunatic  or  distracted  person,  or  as  the  executor  or  ad- 
ministititor,  heir,  legatee  or  devisee  of  any  deceased  person, 
or  as  guardian  or  trustee  of  any  such  heir,  legatee  or  devisee, 
unless  when  called  as  a  witness  by  such  adverse  party  so 
suing  or  defending."  This  is  a  copy  of  the  statute  of  the 
state  of  Illinois.  I  can  find  no  case  in  our  own  reports  where 
the  exact  question  has  been  determined,  but  it  has  been  ad- 
judicated and  construed  in  that  state,  and  directly  held  that 
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a  surviving  partner  was  incompetent  by  reason  of  .his  inter- 
est. See  Langley  v,  Dodmoorth^  81  111.  86 ;  Surlbut^  to  Use, 
etc.,  V.  Meeker's  Ex'%,  104  111.  641. 

The  latter  case  is  directly  in  point.  It  is  said  in  the 
opinion,  after  quoting  the  statute :  ^'  Under  this  statute  we 
are  satisfied  that  neither  J.  D.  Hurlbut  nor  D.  N.  Hurlbut 
was  a  competent  witness  for  the  plaintiff.  They  were  not 
made  defendants  in  the  action,  but  were  directly  interested 
in  the  event  of  the  suit.  They  were  members  of  the  fii*m  of 
Hurlbut  Bros.  &  Co.  at  the  time  the  note  was  executed,  and 
were  makers  of  the  note  in  suit,  and  hence  had  a  direct  in- 
terest in  the  result  of  the  pending  action." 

In  the  course  of  the  examination  of  the  witness  Tibbetts, 
the  following  occurred:  "Q.  Stat«  whether  or  not  of  your 
own  knowledge,  the  account  sued  upon  in  this  action  has 
been  paid  ?  A.  Well,  in  my  judgment  it  has  been  paid.  I 
gave  the  plaintiffs  a  promissory  note  and  also  a  chattel  mort-  * 
gage  to  satisfy  that  account.  It  was  my  individual  note. 
Have  never  received  the  note  in  return.  Plaintiffs  received 
payment  of  that  note.  They  did  not  receive  any  money — ^I 
do  say  the  plaintiffs  realized  the  goods  in  the  house  which  I 
gave  them  in  a  chattel  mortgage  upon  the  goods  in  the  Tib- 
betts  house,  to  pay  this  account." 

At  this  stage  of  the  proceedings  leave  was  asked  to  amend 
the  answer,  as  above  stated,  and  denied.  The  refusal  to  al- 
low the  amendment  was  an  abuse  of  the  discretion  of  the 
court,  and  may  have  worked  great  injustice  to  the  defend- 
ant. Either  the  pleadings  should  have  been  allowed  to  have 
been  amended,  or  in  proof  of  payment  all  the  transactions 
between  Tibbetts  and  plaintiffs,  and  all  facts  of  dealings  in 
the  way  of  payment  or  satisfaction  should  have  been  elicited. 
This  becomes  more  apparent  in  the  subsequent  testimony  of 
Tibbetts,  when  called  by  defendant,  and  in  the  refusal  of 
the  court  to  allow  the  witness  to  testify  to  ceiiiain  facts  of- 
fered in  proof,  which,  if  established,  would  of  necessity  have 
shown,  if  not  full,  at  least  partial  payment  by  the  witness. 
He  stated  that  in  payment  of  his  individual  note  at  its  ma- 
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turity  he  tarned  over  to  plaintiffs  the  peisonal  property  cov- 
ered by  the  chattel  mortgage ;  that  plaintiffs  took  possession 
and  charge  of  it ;  no  portion  was  ever  returned  to  him,  and 
that  it  was  used  by  plaintiffs  in  the  Tibbetts  house  at  Aspen. 
He  was  then  asked  the  value  of  the  property.  Objection 
was  made  and  sustained.  Defendants  also  attempted  to 
prove  by  the  witness  that  the  witness  was  misled  by  one  of 
the  plaintiffs  at  the  time  the  real  property  was  sold  under 
the  trust  deed ;  that  plaintiff  informed  him  that  he  would 
pix)tect  his  interests,  and  that  it  was  unnecessary  for  him  to 
attend  the  sale ;  that  he  remained  away  and  the  property 
was  bid  in  for  a  nominal  sum  far  below  its  value,  etc.,  but 
was  not  allowed  to  make  the  proof.  How  far  the  defendant 
might  have  been  successful  in  establishing  the  facts  contained 
in  his  offers  of  proof,  of  course  cannot  be  known,  but  the  op- 
portunity should  have  been  allowed  him.  It  is  unnecessary 
to  follow  this  subject  further.  The  whole  matter  should 
have  been  investigated. 

In  defending  suits  of  this  character  estates  are  at  great 
disadvantage,  and  to  a  great  extent  at  the  mercy  of  claimants. 
The  actor  in  the  transactions  who  did  the  business, —  knew 
all  the  facts  and  details,  being  dead,  the  representative  of  the 
estate  having  no  knowledge  only  that  subsequently  gained 
cannot,  in  the  first  instance,  in  all  cases  interpose  all  nec- 
essary defense,  and  courts  should,  in  the  interest  of  justice, 
and  for  the  protection  of  widows  and  children,  afford  every 
reasonable  facility  for  the  full  investigation  of  every  asserted 
claim.  Such  facilities  were  not  given,  nor  such  protection  to 
the  estate,  upon  the  trial  of  this  cause. 

Another  important  question,  which,  as  far  as  I  can  ascer- 
tain, has  not  been  determined  in  this  court,  is  presented  in 
this  case,  viz.,  whether  under  any  circumstances,  after  the 
dissolution  of  the  partnership,  the  admissions  or  acknowl- 
edgments of  a  former  partner  are  admissible  to  establish  a 
cause  of  action  against  a  former  partner.  In  England  the 
rule  for  years  was  well  settled  that  such  admissions  are  com- 
petent not  only  to  take  the  case  out  of  the  statute  of  limita- 
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tions,  but  to  establish  or  create  a  firm  indebtedness.  It  was 
based  upon  the  opinion  of  Lord  Mansfield,  in  Whitcomb  v. 
Whitinffy  Doug.  662,  and  what  Judge  Story,  (Story  on  Part- 
nerahip,  §  323,)  did  not  hesitate  to  call  ^^  an  unreasoned  de- 
cision." The  case  has  been  severely  criticised  in  the  English 
courts.  See  opinion  of  Lord  Kenyon  in  Clarke  v.  Bradshaw^ 
8  Esp.  155 ;  of  Lord  EUenborough  in  Brandram  v,  Sartoit, 
1  Barn.  &  Aid.  463,  and  Lord  Tenterden  in  Arkins  v.  Tredr 
gold^  2  Barn.  &  Cress.  23,  and  the  doctrine  has  been  limited 
and  partially  overturned  by  late  acts  of  parliament.  In  the 
United  States  considerable  diversity  of  opinion  is  expressed 
in  the  different  courts,  some  few  states  adhering  to  and  fol- 
lowing the  old  English  decisions,  but  in  federal  courts  the 
English  doctrine  has  been  overruled  and  the  admissions  held 
inadmissible ;  first  in  the  case  of  Olementson  v.  Williams^  8 
Cr.  72,  followed  by  Judge  Story  in  Bell  v.  Morrison^  1  Pet. 
373.  In  Biapham  v,  Patterson^  2  McLean  (C.  C.)  87,  the 
learned  judge,  after  reviewing  the  authorities,  expressed  his 
conviction  in  favor  of  the  English  rule,  but  yielded  to  Amer- 
ican precedents  and  decided  the  case  in  harmony  with  them. 
The  American  rule  overruling  early  English  decisions  has 
since  been  followed  in  those  courts.  See  Thompson  v.  Board- 
many  6  Wal.  316. 

In  a  great  majority  of  state  courts  the  English  doctrine 
has  been  overruled ;  first,  in  the  state  of  New  York,  and  fol- 
lowed by  at  least  twenty  other  state  courts.  In  New  York 
the  English  rule  was  repudiated  as  early  as  WcUdon  v.  Sher- 
bume,  16  John.  409,  which  has  been  since  followed  in  Van- 
Keuran  v.  Parmlee^  2  Com.  (N.  Y.),  in  which  the  decisions 
of  the  different  stiites  are  carefully  and  ably  reviewed  in  the 
court  of  appeals,  resulting  again  in  overruling  the  English 
doctrine.  The  principal  authorities  on  the  subject  will  be 
found  collected  in  3  Kent's  Com.  49-51. 

The  power  of  an  individual  partner  to  bind  the  firm  dur- 
ing its  existence  arises  only  from  the  fact  that  each  is  the 
agent  of  the  firm,  and  ^4t  seems  difficult  upon  principle  to 
perceive  how  they  can  be  any  more  than  the  declarations  or 
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acts  or  acknowledgments  of  any  other  agent  of  the  partner- 
ship would  be  after  his  agency  has  ceased."  Story  on  Part- 
nei-ship,  sec.  823 ;  and  see  Ellicot  v.  Nichols^  7  Gill  (M.  D.) 
85 ;  Thompson  v.  Bowman^  6  Wall.  316.  There  is  certainly 
great  authority  as  well  as  reason  for  adopting  the  American 
rule.  In  this  case  not  only  was  the  partnership  dissolved, 
but  the  party  to  be  charged  was  dead,  ^^  but  however  the 
docrine  may  be  after  a  dissolution  iti  cases  where  all  the  part- 
ners are  living,  it  is  very  clear  that  no  acknowledgment  by 
the  surviving  partners  after  the  death  of  one  of  them  will 
revive  the  debt  against  the  estate  of  the  deceased  partner." 
Story  on  Partnership,  §  324,  a,  and  this  seems  also  to  be  the 
English  as  well  as  American  rule.  See  Arkins  v.  Tredgold^ 
2  Barn.  &  Cress.  23  ;  Slater  v.  Lawson^  1  Barn.  &  Ad.  396  ; 
OraUan  v.  Oulton^  3  Beav.  1 ;   Wat/  v.  Bassett^  5  Hare  67. 

In  this  case  not  only  was  the  party,  whose  estate  is  sought 
to  be  charged,  dead,  but  the  claim  in  suit  prior  to  his  death 
had  been  assumed  as  the  individual  debt  of  Tibbetts,  his  in- 
dividual note  and  security  taken  in  supposed  extinguishment 
of  any  partnership  liability,  yet  the  witness  was  allowed  to 
testify  not  only  that  the  debt  was  originally  a  firm  debt,  but 
that  it  remained  so  notwithstanding  the  fact  that  previous 
to  the  death  of  Cooper  it  had  apparently  been  regarded  by 
all  concerned  as  the  debt  of  Tibbetts  alone.  Certainly  if  in 
any  case  a  rule  of  law  will  close  the  mouth  of  a  surviving 
partner,  it  should  be  applied  in  this,  where  not  only  the  di- 
rect interest  of  the  witness  but  the  rule  of  law  relieves  the 
estate  from  the  effects  of  such  directly  interested  testimony. 
We  have  no  hesitancy  in  saying  that  the  admissions  and 
statements  of  Tibbetts,  calculated  to  charge  the  estate,  were 
incompetent  and  should  have  been  excluded.  The  judg- 
ment should  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed, 
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James  Lindsay,  Appellant,  y.  Catherine  Lindsay, 

Appellee. 

1.  CoNSTBxnNO  ▲  Deed  to  be  a  Mobtoaob.— The  rule  is,  that  a  decree 
changing  the  legal  effect  of  an  absolute  deed  from  that  of  a  convey- 
ance to  that  of  a  mortgage,  most  rest  upon  precise,  clear  and  une- 
quiyocal  testimouy,  but  this  rule  is  not  absolutely  uniform  in  its 
application,  nor  is  the  same  Identical  proof  required  in  all  cases. 

2.  EVIDEITGB  ReQUIBED  TO  SUPPOBT  A  DECREE — FiDUCIABT  RELA- 
TIONS OF  Pabties. — ^When  transactions  between  parties  whose 
relations  have  been  of  a  close  fiduciary  character  are  presented  as 
the  basis  of  a  decree,  the  plaintiff  is  not  held  to  the  same  strictness 
of  proof  as  in  those  cases  where  the  parties  dealt  at  arms'  length, 
nor  is  the  same  degree  of  certainty  in  the  testimony  required  to 
support  the  decree. 

8.  Doubts  as  to  Cobbectness  of  Decbbe  kot  Sufficient  to  Rb- 
yebsb. — In  a  case  tried  to  the  court  without  a  jury,  where  upon 
the  whole  testimony  it  may  be  doubtful  whether  the  plaintiff  was 
entitled  to  his  decree,  but  the  record  suggests  nothing  to  indicate 
that  the  court  was  influenced  by  any  other  considerations  than 
those  which  should  control  judicial  tribunals,  and  the  decree  is 
supported  by  the  plaintifTs  evidence  and  by  the  circumstances  of 
the  transaction,  and  the  subsequent  conduct  of  the  parties,  it  is 
not  a  case  where  the  judgment  is  so  manifestly  against  the  evidence 
as  to  require  reversal. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  sufGcientlj  appear  in  the  opinion. 
Messrs.  Cranston  &  Pitkin,  for  appellant 

Messrs.  John  Hipp,  S.  C.  Hinsdale  and  I.  E.  Bar- 

NUM,  for  appellee. 

BiSBELL,  J.  This  is  one  of  that  very  numerous  class  of 
actions  ^hich  have  their  inception  in  the  unguarded  trans- 
actions between  persons  who  sustain  to  each  other  some  con- 
fidential relation.  In  September,  1884,  by  a  deed  of  absolute 
conveyance,  Mrs.  Lindsay  transferred  to  her  son,  the  appel- 
lant, sundry  property  situate  in  the  city  of  Denver.     There 
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were  no  limitations  in  the  conveyance,  nor  was  there  any 
instrument  executed  between  the  parties  at  the  time  of  the 
transfer  which  would  seiTC  to  determine  its  purpose  or  char- 
acter. Some  years  after,  the  son  asserted  ownership  in  the 
property,  and  denied  his  mother's  interest  in  it.  On  this 
assertion  of  title  the  mother  filed  the  present  bill  to  set  aside 
the  conveyance,  and  to  declare  it  to  have  been  executed  by 
way  of  a  mortgage  to  secure  the  son  for  certain  advances 
which  he  had  made,  and  she  also  alleged  that  he  had  been 
instrumental  in  securing  the  transfer  by  divers  misrepresenta- 
tions, which  the  law  would  declare  fraudulent.  The  case 
was  tried  by  the  court  without  the  intervention  of  a  jury  on 
oral  testimony,  and  resulted  in  a  decree  for  the  mother. 
There  was  little  evidence,  save  that  given  by  the  respective 
parties,  though  there  was  some  proof  made  of  circumstances 
which  tended,  as  the  respective  sides  maintain,  to  support 
their  different  contentions. 

There  are  divers  errors  assigned  and  argued  by  counsel  in 
support  of  their  claim  that  the  case  ought  to  be  reversed,  but 
that  based  upon  the  alleged  insufficiency  of  the  evidence  to 
support  the  judgment  is  the  only  one  which  it  is  essential  to 
consider,  and  which  under  any  circumstances  would  be  suffi- 
cient to  justify  setting  the  decree  aside.  As  a  basis  upon  which 
to  rest  the  discussion  of  the  insufficiency  of  the  proof  counsel 
accurately  state  the  rule  to  be,  that  in  order  to  overcome  the 
effect  of  any  absolute  deed,  and  to  change  its  legal  significance 
from  that  of  a  conveyance  to  that  of  a  mortgage,  the  testimony 
upon  which  the  decree  must  rest  should  be  precise,  clear  and 
unequivocal.  That  this  is  the  law  has  been  so  often  decided 
that  a  repetition  of  the  rule  will  of  itself  serve  to  recall  the 
numerous  adjudications  in  which  it  has  been  declared.  With- 
out conceding  that  the  evidence  offered  in  support  of  the  bill, 
together  with  the  circumstances  which  surrounded  the  trans- 
action and  illustrated  its  history,  did  not  as  a  whole  furnish 
that  unequivocal  and  clear  proof  which  is  essential  to  the 
maintenance  of  such  a  decree,  it  must  be  stated  that  the 
rule  is  not  absolutely  uniform  in  its  application,  nor  is  the 
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same  identical  proof  required  in  all  cases.  Wherever  the 
transaction  is  between  parties  whose  relation  are  of  a  close 
fiduciary  character  the  complainant  is  not  held  to  the  same 
exactitude  and  strictness  of  proof,  nor  is  the  testimony  of- 
fered in  support  of  the  bill  to  be  viewed  with  the  same  scru- 
tiny, as  in  those  cases  where  the  parties  deal  with  each  other 
at  arms'  length.     Bohm  v.  Bohm^  9  Colo.  100. 

Viewed  in  the  light  of  these  two  principles  it  cannot  be 
said,  with  such  emphasis  as  to  necessitate  a  reversal  of  this 
case,  that  the  testimony  does  not  reach  that  level  of  certainty 
essential  to  support  the  judgment.  It  is  contended  with 
great  vigor  that  even  though  this  be  true,  the  weight  of  the 
testimony  is  against  the  finding,  and  for  this  reason  the  de- 
cree should  be  canceled.  It  is  impossible  not  to  concede 
that  upon  the  record,  as  it  is  presented  to  this  court,  there 
is  considerable  basis  for  this  contention,  and  if  this  court  had 
to  decide  the  question  as  an  original  proposition,  upon  the 
printed  case,  there  might  be  grave  doubt  as  to  the  decree 
which  should  be  directed.  But  the  cause  is  not  brought 
within  the  rules  which  have  always  been  laid  down  in  this 
state  as  governing  appellate  courts  in  passing  upon  such  an 
error.  The  record  suggests  nothing  to  indicate  that  the 
court  was  influenced  by  any  other  considerations  than  those 
which  ought  to  control  judicial  tribunals  in  the  rendition  of 
their  judgments.  The  decr^  is  supported  by  the  evidence 
offered  by  the  appellee,  by  the  circumstances  of  the  transac- 
tion, and  by  the  subsequent  conduct  of  the  parties  ;  it  is  not 
therefore  one  of  those  cases  where  the  judgment  is  so  mani- 
festly against  the  evidence  as  to  justify  an  appellate  court  in 
reveraing  it.  Kinney  v.  Wood^  10  Colo.  270 ;  Oreen  v.  Taney^ 
7  Colo.  278 ;  Ziegler  v.  Cole,  16  Colo.  295.  The  judgment 
is  affirmed. 

Affirmed* 
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L.  H.  MiTGHBLL,  Appellant,  v.  Walter  S.  Voakb, 

Appellee. 

BiBiciBSAi.  OF  Appeal  fob  FAiiiUBB  to  Serve  Notice. — A  oondition 
precedent  to  the  perfection  of  an  appeal  from  a  county  court  to  a 
district  court,  under  the  act  of  1885,  is  the  service  of  a  notice  of  the 
taking  of  the  appeal  in  the  opposite  party,  or  his  attorney.  The 
failure  to  serve  such  notice,  although  the  appeal  has  been  otherwise 
regularly  perfected,  Justifies  its  dismissal  on  motion  of  the  appellee. 

Appeal  from  District  Court  of  Arapahoe  County, 
Messrs.  Wtlllamb  &  Baghtell,  for  appellant. 

Mr.  Geobgb  a.  Smith,  for  appellee. 

BissELL,  J.  This  action  was  brought  in  the  county 
court  of  Arapahoe,  in  1889.  After  trial  and  judgment  the 
defendant  endeavored  to  appeal  to  the  district  court.  The 
appeal  was  prayed  at  the  time  the  judgment  was  rendered, 
and  allowed  on  condition  that  a  bond  be  filed  in  a  specified 
sum.  Nothing  else  was  done  on  the  day  that  the  judgment 
was  entered.  Subsequently  the  bond  was  filed  according  to 
the  terms  of  the  order,  and  every  step  essential  to  the  per- 
fection of  the  appeal  taken,  save  that  no  notice  was  served 
on  the  other  side  according  to  the  provisions  of  section  4  of 
the  act  of  1885,  relating  to  appeals  from  the  county  court. 
When  the  case  was  brought  into  the  district  court  the  ap- 
pellee moved  to  dismiss  it  because  of  the  neglect  to  serve 
this  notice  according  to  the  statute.  Upon  this  ground  the 
appeal  was  dismissed,  and  the  action  of  the  court  in  this  par- 
ticular is  the  error  complained  of.  It  was  not  error,  and  the 
judgment  must  be  afiirmed.  The  construction  of  the  act  of 
1885  has  been  settled  by  several  adjudications  in  the  supreme 
court  of  the  state,  and  this  construction  must  be  accepted 
as  the  law  governing  the  case.  Hunt  v,  Arkelly  13  Colo.  543 ; 
Law  V.  NeUon^  14  Colo.  409. 
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The  decisions  upon  this  question  were  rendered  subsequent 
to  the  prosecution  of  the  present  appeal,  and  there  is  nothing 
to  be  done  save  to  follow  the  law  as  declared.  These  opin- 
ions furnish  a  clear,  precise  and  definite  exposition  of  the 
statute,  and  in  accordance  with  the  construction  which  they 
establish  it  must  be  held,  that  under  the  facts  appearing  in 
this  case,  the  service  of  the  notice  was  a  condition  precedent 
to  the  perfection  of  the  appeal. 

The  judgment  must  be  affirmed. 

AjfirmecL 


-•-•••-•- 


Peter  Mulvany,  Appellant,  v.  Gregory  Gross,  Ap- 

iL'^l  PBLLEB. 

1    US 
i  ^^  1.  A  PUBOHASBR'S  PROMISE  TO  PAT  EKCUMBRANOB  KOT  GOLLATBBAZi. 

~A  promise  made  by  the  purchaser  of  a  crop  of  oats,  on  which 
there  was  a  chattel  mortgage,  to  pay  the  mortgage  debt  as  a  part 
of  the  price  of  the  crop,  is  not  a  collateral  promise  within  the  stat- 
ute of  frauds. 
2.  EviDEircE  TO  SuBTAnr  Bill  of  Sale. — The  note  and  chattel  mort- 
gage were  admissible  in  evidence  in  a  suit  by  the  mortgagee  against 
the  purchaser  of  the  crops  for  the  purpose  of  showing  that  they 
evidenced  the  debt  mentioned  in  the  bill  of  sale  given  by  the  mort- 
gagor to  the  purchaser,  notwithstanding  a  misdescription  of  the  note 
in  the  bill  of  sale. 

Appeal  from  District  Court  of  Chaffee  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  G.  E.  Hartenstein  and  J.  B.  McCoy,  for  appel- 
lant. 

BissELL,  J.  In  May,  1888,  Robert  Holland  and  Henry 
Newby  were  indebted  to  the  appellee,  Gross,  to  the  extent 
of  six  hundred  dollars.     On  the  16th  of  that  month,  to- 
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gether  with  Mrs.  Newby,  they  executed  a  promissoiy  note 
to  the  order  of  Mr.  Groiss,  promising  to  pay  that  sum 
with  interest  on  or  before  the  15th  of  October  of  the  same 
year.  Concurrently  with  the  making  of  the  note  the  par- 
ties executed  a  chattel  mortgage  upon  a  crop  of  oats  then 
growing  upon  certain  lands  in  Chaffee  county  which  be- 
longed to  Newby,  but  were  being  farmed  by  Mr.  Holland. 
The  mortgage  was  put  upon  record,  and  the  note  remained 
unpaid  at  the  time  of  the  subsequent  transactions.  Some- 
time in  the  fall  of  the  year,  and  while  they  were  in  stack, 
Holland  and  Newby  jointly  executed  a  conti'aot  of  sale  of 
the  oats  to  the  appellant,  Peter  Mulvany.  The  contract 
substantially  provided  for  the  sale  of  the  entire  crop,  which 
it  was  supposed  would  amount  to  about  four  or  five  thousand 
bushels.  According  to  this  agreement  Mulvany  was  to  pay 
a  certain  price  for  the  oats  in  the  following  manner : — six 
hundred  dollars  in  cash,  six  hundred  dollars,  with  interest 
on  a  note  described  as  the  Witcher  and  Gross  note,  four 
hundred  and  twenty-five  dollars  on  a  note  to  Peter  Mulvany, 
and  what  might  be  due  him  on  the  account  current,  and  the 
remainder,  if  any,  to  sundry  parties  named.  The  Witcher 
and  Gross  note  was  firat  mentioned  in  the  contract,  but  the 
instrument  contained  no  definite  provision  that  it  should  be 
first  paid  out  of  the  purchase  price  of  the  grain.  The  Gross 
note  was  the  one  referred  to  in  the  bill  of  sale  as  the  Witcher 
and  Gross  paper.  After  the  execution  of  this  agreement, 
but  before  the  delivery  of  the  oats.  Gross  had  an  interview 
with  Mulvany  concerning  the  payment  of  his  note  and  the 
liquidation  of  the  mortgage  debt.  It  does  not  appear  that 
the  agi-eement  was  referred  to,  but  Mulvany  said  that  he 
was  to  handle  the  crop,  and  he  agreed  to  pay  Gross's  note 
out  of  the  proceeds.  Subsequently  the  crop  was  thi-eshed 
and  delivered.  The  price  of  the  oats  was  not  distributed 
according  to  the  evident  understanding  and  arrangement  of 
the  parties,  nor  according  to  the  apparent  terms  of  the  instru« 
ment,  but  six  hundred  dollars  was  paid  in  cash  at  the  com- 
mencement of  the  delivery,  one  hundred  dollars  thereafter. 
Vol,  1—8 
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and,  on  the  final  settlement,  Holland  and  Newby^s  note  of 
four  hundred  and  twenty-five  dollars  was  surrendered  to 
them,  some  of  Mulvany's  accounts  contracted  during  the  de- 
livery of  the  grain  were  charged  off,  and  the  balance  was 
paid  by  a  check,  which  was  turned  over  to  Mr.  Gross  and 
credited  upon  the  note.  The  only  controversy  between  the 
parties  is  as  to  what  obligation  Mulvany  incuixed  with  refer- 
ence to  the  Gross  note. 

It  is  contended  by  counsel  for  the  appellant  that  none  re- 
sulted from  his  agreement  to  pay  that  paper.  The  contract 
is  said  to  be  within  the  statute  of  frauds,  and  therefore  void. 
Such  an  agreement,  however,  has  never  been  adjudged  to  be 
within  the  purview  of  these  statutes.  An  agreement  by  a 
debtor  to  pay  his  creditor's  obligation  to  a  third  party  has 
never  been  regarded  as  a  coUatei-al  promise,  but  wherever  it 
is  entered  into  upon  a  sufficient  consideration  and  is  accepted  ^ 
by  the  party  to  whom  the  money  is  to  be  paid,  it  has  always 
been  deemed  an  original  promise,  and  enforceable  by  the 
party  who  is  entitled  to  its  advantages.  Thatcher  v.  Rockwell^ 
4  Colo.  375 ;  Brown  on  the  Statute  of  Frauds,  Cap.  on  Guar- 
anties. 

There  was  ample  consideration  for  Mulvany's  agreement. 
Pai*t  of  the  purchase  price  of  the  oats  was  paid  at  the  time 
the  contract  was  made,  and  the  oats  themselves  were  subse- 
quently delivered  under  the  bill  of  sale.  The  subsequent 
performance  would  afford  an  ample  consideration,  and  the 
agreement  itself  might  be  referred  to  for  the  purposes  of 
determining  what  the  convention  was,  although  he  never 
signed  it.     Cary  v.  Mclntire^  7  Colo.  173. 

The  note  and  mortgage  to  Gross  were  clearly  competent 
testimony,  and  the  objections  made  to  their  introduction 
were  untenable.  These  papers  furnished  strong  coiTobora- 
tive  testimony  of  the  truth  of  Gross's  narration  of  the 
occurrence  between  himself  and  Mulvany.  Mulvany  con- 
tended that  he  received  the  oats  without  knowledge  of 
Gross's  claim,  and  he  sought  to  avoid  the  force  and  effect  of 
his  own  agreement  and  the  conversation  which  he  had  with 
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Gross,  by  stating  that  his  only  agreement  was  to  pay  any 
balance  that  might  be  left  after  paying  all  the  other  obliga- 
tions named  in  the  bill,  and  that  the  order  of  payment  as  ex- 
pressed was  purely  an  accidental  one.  The  chattel  mortgage, 
which  was  on  record  in  the  county  covering  this  identical 
crop  of  oats,  strongly  tended  to  support  the  plaintiff's  con- 
tention that  he  assented  to  the  delivery  of  the  oats  to  Mul- 
vany  only  on  Mulvany's  promise  to  pay  him  the  amount  of 
the  Holland  and  Newby  obligation.  It  is  haixlly  probable 
that  a  creditor  holding  ample  security  for  the  payment  of  his 
debt  would  consent  to  the  sale  of  the  chattels  which  were  his 
sole  security  without  some  promise,  which  he  deemed  both 
equally  binding  and  safe.  The  identity  of  the  note,  and  the 
error  in  description,  could  only  be  shown  by  the  production 
of  the  paper.  Clearly,  under  all  the  circumstances,  the 
objections  to  the  introduction  of  these  two  instruments  were 
not  well  taken.  The  contention  that  the  verdict  of  the  juiy 
is  unsupported  by  the  testimony  cannot  prevail  in  this  court. 
The  case  was  tried  and  submitted  to  the  jury  under  instruc- 
tions which  are  not  complained  of.  There  is  evidence  enough 
in  the  case  to  suppoi-t  the  veitlict,  and  there  is  nothing  to 
show  that  the  jury  were  influenced  by  passion  or  prejudice. 
Under  these  circumstances  their  verdict  upon  the  facts  can- 
not be  disturbed.  Kinney  v.  Wood^  10  Colo.  270 ;  Oreen  v. 
Taney,  7  Colo.  278. 

It  is  impossible  to  discover  any  error  in  the  record  that 
would  warmnt  a  reversal  of  the  case,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed* 
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E.  W.  Case,  Appellant,  t.  O.  L.  Daniels,  Appellee. 

1.  FoBM  OF  Appeal  Boitd. — ^It  is  not  essential,  in  order  to  bind  the 

obligors  in  an  appeal  bond,  that  it  should  be  drawn  in  the  speciflo 
form  expressed  in  the  statute;  it  is  enough  if  the  instrument  sub- 
stantially conforms  to  the  statutory  provisions. 

2.  LiABiUTY  OF  SuBSTT  TN  APPEAL  Boia>.~The  omission  of  the  name 

of  the  surety  from  the  face  of  an  appeal  bond  and  from  its  recitals 
does  not  release  him  from  liability,  where  he  signed  the  bond  and 
justified  as  surety. 

Appeal  from  County  Court  of  El  Paso  County. 
Mr.  Fred  Betts,  for  appellant. 
Mr.  Walter  M.  Hatch,  for  appellee. 

BissELL,  J.  In  June  1888,  the  appellee,  Daniels,  brought 
an  action  against  S.  Y.  Case  before  a  justice  of  the  peace  in 
El  Paso  county,  and  recovered  a  judgment  against  him 
amounting  to  about  one  hundred  and  thirty-two  dollars. 
The  judgment  debtor  prayed  an  appeal  to  the  county  court, 
which  was  subsequently  dismissed  for  reasons  which  it  is 
unnecessary  to  state,  and  a  procedendo  issued.  The  present 
action  was  brought  upon  the  bond  given  on  the  appeal  taken 
to  the  county  court,  and  resulted  in  a  judgment  against  the 
appellant,  E.  W.  Case,  from  which  the  present  appeal  was 
prosecuted. 

In  its  general  provisions  the  bond  was  executed  according 
to  the  form  prescribed  by  the  statute.  Thei*e  was  no  mate- 
rial variance  from  the  general  statutory  requii*ements,  and 
it  would  be  held  sufficient  in  form  to  render  the  appellant 
liable  according  to  its  terms,  unless  the  omission  hereafter 
considered  would  operate  to  discharge  him.  It  is  not  essen- 
tial in  order  to  bind  the  obligors  that  the  bond  be  in  the  spe- 
cific form  expressed  in  the  statute,  but  it  is  enough  that  the 
instrument  substantially  conforms  to  its  provisions.    This 
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has  always  been  held  adequate  to  make  a  binding  obligation. 
Crane  et  aL  v.  Andrews  et  oZ.,  10  Oolo.  265 ;  Sehill  v.  Meisdotf^ 
88  III.  411. 

The  bond  was  incomplete  in  one  particular,  which  it  is  in- 
sisted rendered  it  so  absolutely  defective  as  to  entirely  pre- 
clude a  recovery.  The  instrument,  as  introduced  in  evidence, 
recites  that — ^^  we,  S.  Y.  Case,  etc.,  are  held,  etc. ;  now,  there- 
fore, if  the  said  S.  Y.  Case  shall  etc.,  the  obligation  to  be 
void— otherwise  to  remain  in  full  force.'*  It  is  thus  evident 
that  upon  the  face  of  the  instrument,  and  in  its  recitals,  the 
name  of  the  appellant  and  surety  was  not  inserted.  But  it 
appears  that  E.  W.  Case  signed  the  bond,  and  he  deposed  in 
the  form  provided  for  this  class  of  obligations, — that  he  was 
a  householder  and  freeholder, — resided  in  Colomdo  Springs 
and  was  worth  double  the  amount  of  the  penalty  of  the  bond, 
and  he  likewise  acknowledged  that  the  instrument  was  sub- 
scribed by  him  as  his  free  act  and  deed  for  the  uses  and  pur- 
poses therein  set  forth.  The  judgment  was  stayed  upon  the 
bond,  and  the  appeal  was  prosecuted  until  it  was  dismissed  by 
the  county  court,  to  which  the  appeal  had  been  taken.  No 
good  reason  can  be  given  for  releasing  the  surety.  Case,  from 
the  obligation  which  he  assumed.  According  to  the  course 
of  all  the  authorities  this  would  be  a  good  common  law  instru- 
ment, binding  upon  all  pei*sons  who  had  signed  and  sealed 
it  according  to  its  terms  and  conditions.  That  this  is  a  stat- 
utory instrument  ought  not,  in  the  law,  to  absolve  the  surety 
from  the  contract  into  which  he  entered,  unless  there  be 
found  within  the  enactment  some  mandatory  provision  from 
which  there  is  no  escape.  There  is  nothing  in  the  statute 
which  necessitates  this  conclusion ;  according  to  its  terms  it 
is  only  necessary  that  the  bond  be  in  substantial  conformity 
to  the  prescribed  form.  The  technical  objection  should  not 
avail  to  discharge  a  contract  into  which  a  party  has  volunta- 
rily entered.  In  a  well  considered  case  in  Illinois,  iV^tV  v. 
Morgan  et  al.^  28  111.  624,  under  a  statute  similar  to  the  one 
iriuch  prevails  in  Colomdo,  it  was  expressly  adjudicated  that 
neither  the  omission  of  a  nawtfi  nor  a  mistake  in  it  would 
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operate  to  relieve  a  bondsman  from  liability,  when  it  ap- 
peared that  he  was  the  individual  who  had  afSxed  his  name 
to  the  obligation.  The  decision  is  in  harmony  with  anteced- 
ent adjudications  upon  similar  questions,  and  results  in  the 
enforcement  of  no  obligation  except  that  into  which  a  party 
has  voluntarily  entered,  and  it  must  meet  with  the  approval 
of  the  courts.  Finding  no  error  in  the  record  the  judgment 
must  be  affirmed. 

Affirmed. 


WiLMOT   BlAKESLEB,  PLAINTIFF  IN  EbBOB,  Y.   JAMES  E. 

Dye,  Defendant  in  Ebbob. 

Authentication  of  Wbit  to  Taioe  Deposition. — ^A  dedimu9  issued 
by  a  court  of  record  to  take  the  deposition  of  a  witness  to  be  used 
on  the  trial  of  a  cause  is  a  writ,  and  must  be  authenticated  by  the 
officer  issuing  it  by  the  seal  of  the  court,  like  other  writs.  With- 
out such  authentication  the  writ  is  a  nuUity,  and  a  deposition  taken 
under  it  is  inadmissible  in  evidence. 

Error  to  County  Court  of  Otero  County. 

Mr.  James  Hoffmibe,  for  plaintiff  in  error. 

Mr.  A.  F.  Thompson,  for  defendant  in  error. 

BissELL,  J.  Dye  brought  this  action  against  Blakeslee, 
before  a  justice  in  Otero  county,  to  recover  one  hundi'ed 
and  twenty-five  dollars,  which  he  claimed  as  a  commission 
upon  the  sale  of  certain  property  belonging  to  Blakeslee. 
After  a  trial  before  the  justice  an  appeal  was  taken  to  the 
county  court,  where  the  action  was  tried  by  a  jury,  which 
found  a  verdict  of  fifty  dollars  in  favor  of  the  plaintiff,  on 
which  the  judgment  was  entered  whereon  error  is  assigned. 
During  the  progress  of  the  litigation  in  the  county  court,  the 
plaintiff,  Dye,  sued  out  a  dedimus  to  take  the  testimony  of 
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one  Desent,  in  Fayette  county,  Iowa.  Divers  errora  are  in- 
sisted upon  and  argued  by  counsel  in  their  briefs,  but  the 
only  one  important  to  consider,  is  that  predicated  upon  the 
form  of  the  dedimus  under  which  the  testimony  was  taken. 
The  wiit  appeal's  in  the  record,  and  was  apparently  issued 
by  the  judge  of  the  county  court,  acting  as  his  own  clerk. 
It  is  without  a  seal  or  any  other  form  of  authentication.  A 
motion  was  made  prior  to  the  trial  to  suppress  the  deposition 
because  of  this  irregularity.  The  error  is  well  assigned.  The 
statute  requires  (Code  of  1877,  §  349),  that  the  deposition 
of  a  witness  residing  out  of  the  state  must  be  taken  upon  a 
commission,  to  be  issued  bv  the  clerk  under  the  seal  of  the 
court.  This  statute  is  but  declaratory  of  the  law  as  it  exist- 
ed prior  to  this  enactment.  The  seal  of  the  court  was  al- 
ways a  necessary  and  essential  part  of  every  writ  issued  at 
the  common  law.  In  no  other  manner  did  a  court  of  record 
authenticate  its  process.  It  is  clear,  under  the  authorities, 
that  a  dedimus  is  a  writ,  and  that  it  is  a  process  requiring  a 
seal.  Freeman  v.  Lewis^  5  Iredell  91 ;  Ford  et  al.  v,  Wil- 
Uam$y  24  N.  Y.  369  ;  Traci/  v.  Suydam  et  cU.,  30  Barb.  110 ; 
Churchill  V.  Carter^  16  Hun  386 ;  Byington  v.  Moore^  62  Iowa 
470. 

The  statutory  provision  is  in  harmony  with  the  general 
law  upon  the  subject.  It  must  therefore  be  true,  that  the 
specific  requirement  of  the  statute  upon  the  subject  roust  be 
observed,  in  order  to  render  the  process  available  as  an  au- 
thority to  an  officer  to  take  the  testimony,  and  that  without 
it  the  writ  would  be  a  nullity,  and  a  deposition  taken  under 
it  would  be  inadmissible  as  evidence.  The  motion  to  sup- 
press the  deposition  should  have  been  sustained,  and  for  the 
error  of  the  court  in  this  particular  the  cause  must  be  re- 
versed and  remanded. 

Reversed. 
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B.  Hunt  &  Co.,  Appellants,  v.  Colorado  Milling  and 

Elevator  Company,  Appellees. 

1.  RESPOKSiBiLrrY  OF  Pabtnebs  on  Dissolution  of  Pabtihsbship. — 
An  outgoing  partner  is  responsible  to  those  who  have  had  prior 
dealings  with  his  firm  for  all  debts  that  may  be  thereafter  con- 
tracted by  it,  unless  it  be  shown  that  such  creditors  had  actual  no- 
tice of  the  dissolution  of  the  firm. 
Actual  Notice  op  Dissolution  op  Pabtnbbship. — ^Notice  in  fact 
of  the  dissolution  of  a  partnership  is  all  the  law  requires,  and  it  is 
immaterial  by  what  means  that  notice  is  brought  to  the  knowledge 
of  dealers,  it  being  sufficient  if  the  information  comes  to  them  either 
directly  or  through  some  of  the  channels  which  the  law  recognizes 
as  legitimate  ways  of  communication. 

8.  CiBCUMSTANCKS  EQUIVALENT  TO  NOTICE  IN  FACT. — ^Thc  positive  tes- 
timony of  the  remaining  partner,  that  he  notified  a  former  dealer 
of  the  dissolution  of  his  firm,  and  that  he  was  doing  business  alone, 
coupled  with  proof  that  bills  were  thereafter  rendered  to  him  by 
the  dealer  in  his  own  name  only,  who  received  checks  from  him  on 
account  signed  by  him  in  his  individual  name,  and  that  the  dealer's 
agents  frequently  visited  his  place  of  business  after  the  dissolution, 
is  equivalent  to  notice  in  fact  of  the  dissolution  of  the  partnership. 

Appeal  from  County  Court  of  Arapahoe  County, 

Prior  to  the  year  1888,  and  up  to  September  1st  of  that 
year,  the  appellants.  Hunt  and  Dryden,  were  trading  co- 
partners in  the  city  of  Denver.  On  that  date  the  firm  was 
dissolved  by  mutual  consent.  Prior  to  the  dissolution  the 
firm  had  done  business  with  the  Elevator  Company,  and  had 
bought  goods  from  two  of  their  mills  — the  Crescent  Flour 
Mills,  and  the  Roller  Mills.  It  appeared  that  after  the  dis- 
solution Hunt  continued  business  at  the  old  stand,  and  bought 
goods  of  the  Elevator  Company  from  the  salesman  who 
represented  them.  When  they  dissolved  Hunt  and  Dryden 
attempted  to  give  notice  to  the  pei'sons  with  whom  they  had 
had  prior  dealings ;  they  directed  postal  cards  to  the  Cres- 
cent Flour  Mills  and  the  Roller  Mills,  and  mailed  them  in 
the  Denver  office.     The  only  other  evidence  of  actual  notice 
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to  the  appellees  was  that  given  by  Mr.  Hunt,  who  testified 
that  he  told  Mr.  Payne,  representing  the  Crescent  Mills,  and 
Mr.  Knight,  who  represented  the  Roller  Mills,  that  the  firm 
had  been  dissolved  and  that  he  was  doing  business  by  himself. 
This  was  in  a  measure  controverted  by  Mr.  King  (the  man- 
ager of  the  Crescent  Mills),  who  denied  any  knowledge  of 
the  dissolution, — by  Knight,  who  contradicted  the  conversa- 
tion as  given  by  Hunt, — and  by  Payne,  who  stated  that  he 
was  without  recollection  upon  the  subject.  As  bearing  upon 
the  question  of  the  knowledge  of  the  Elevator  Company  of 
the  dissolution,  proof  was  made  that  subsequent  to  Septem- 
ber 1, 1888,  it  rendered  its  bills  to  B.  Hunt,  which,  as  put 
in  evidence,  run — ^**  B.  Hunt  in  account  with  the  Crescent 
Flour  Mills,"  and — *'B.  Hunt  in  account  with  the  Roller 
Flour  Mills."  These  bills  were  not  controverted  nor  was  any 
evidence  offered  tending  to  show  that  the  company  kept  its 
books  and  accounts  or  rendered  other  bills  in  a  different 
fashion.  There  wei*e  also  introduced  in  evidence  divers  checks 
in  partial  liquidation  of  accounts  rendered,  signed  by  Brasier 
Hunt,  and  indorsed  by  the  managers  of  the  two  mills.  There 
was  no  other  evidence  of  importance  introduced  on  either 
side  with  reference  to  this  controversy.  It  was  shown  that 
notice  of  dissolution  was  published  in  the  ^^  Daily  Rocky 
Mountain  News,"  but  there  was  no  evidence  that  the  Elevar 
tor  Company  either  took  the  paper  or  saw  the  notice.  It 
transpired  that  Mr.  Payne  sold  some  of  the  goods  for  which 
the  action  was  brought  on  orders  which  he  took  at  Mr.  Hunt's 
store,  and  that  payments  on  account  were  made  to  him  by 
the  debtor.  Neither  Payne's  nor  Knight's  relations  to  the 
company  were  disputed.  The  defendant,  David  W.  Dryden, 
denied  the  existence  of  the  copaitnei'ship  at  the  date  of  the 
sale  of  the  goods.  The  trial  was  to  the  court  without  a  jury, 
and  judgment  was  rendered  against  both  Hunt  and  Dryden 
for  $161.94,  from  which  the  present  appeal  was  prosecuted. 

Messrs.  Willis  B.  Herb  &  H.  %.  Clise,  for  appellants. 
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Mr.  S.  D.  Walling,  for  appellee. 

BissELL,  J.      The  technical  liability  of  the  defendant,  Dry- 
den,  for  the  value  of  the  goods  sold  can  only  be  determined 
by  a  proper  solution  of  the  inquiry,  whether  it  is  apparent 
that  the  Elevator  Company  had  notice  of  the  dissolution  of 
the  firm  prior  to  the  sale  of  the  goods.     The  responsibility 
of  the  outgoing  partner  to  those  who  have  had  prior  dealings 
with  his  firm,  for  all  debts  that  may  be  thereafter  contracted 
by  those  with  whom  he  was  connected,  is  clearly  settled,  un- 
less it  be  shown  that  those  persons  were  actually  notified  of 
the  dissolution.     That  which  is  ample  to  relieve  him  from 
all  liability  as  to  strangers  or  peraoiis  who  had  no  connection 
whatever  with  the  old  firm  would  not  sufiice  when  the  suit 
is  brought  by  those  who  have  had  prior  dealings  with  the 
copartnership.     Whether  what  had  been  done  will  amount 
to  that  notice  which  the  law  requires  is  a  mixed  question  of 
law  and  of  fact,  not  always  easy  of  solution.     It  is  strenu- 
ously urged  by  counsel  that  the  sending  of  notices  through 
the  mail,  properly  addressed,  with  very  slight  corroboration 
would  make  satisfactory  proof  of  that  actual  notice  which 
the  law  says  must  be  given  to  prior  dealers.     There  would  be 
much  force  in  the  suggestion  if  the  record  neither  necessitated 
Dor  required  an  express  adjudication  of  this  proposition.     It 
is  true  that  in  Ramaon  v.  Mack^  2  Hill  587,  the  c(»urt  decid- 
ed that  a  notice  sent  by  mail  in  the  town  where  both  parties 
reside  was  not  proof  of  notice,  even  in  the  case  of  commer- 
cial paper.    But  as  was  said  in  that  case,  ^^  the  corporate 
limits  of  our  cities  and  towns  have,  I  think,  less  to  do  with 
this  question   than  the   mail  arrangements   of  the  general 
government  and  the  business  relations  of  our  citizens.     Whe- 
ther mail  service  is  good  or  not  does  not  depend  upon  the 
inquiry  whether  the  person  to  be  charged  resides  within  the 
same  legal  district ;  but  upon  the  question  whether  the  no- 
tice may  be  transmitted  by  mail,"  etc.     It  is  thus  evident, 
even  from  that  case,  thaf  the  point  of  inquiry  always  is — 
whether  or  not  actual  notice  may  be  given  in  that  fashion. 
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There  would  hardly  seem  to  be  any  room  for  question  that 
dealers  might  be  given  notice  by  mail.'  It  is  only  a  matter 
of  delivery,  receipt  and  proof.  But  it  is  a  far  different  mat- 
ter to  hold  that  the  deposit  of  a  notice  in  the  ofBce,  address- 
ed to  the  individual  to  be  notified,  would  of  itself  and  as  in 
cases  of  notice  to  the  iudorser  of  commercial  paper  make 
proof  of  that  actual  notice  which  the  law  requires.  Under 
our  present  system  of  postal  service  in  towns  where  a  free 
delivery  prevails,  it  is  nearly  certain  that  a  letter  will  reach 
the  person  to  whom  it  is  addressed  if  it  bear  the  street  and 
number  of  his  place  of  business,  and  it  would  require  but 
Yery  slight  additional  proof  to  so  far  confirm  that  presump- 
tion as  to  make  it  evidence  of  both  the  delivery  and  receipt 
of  the  notice.    Austin  v,  Holland.^  69  N.  Y.  571. 

But  to  give  it  this  force  it  is  essential  to  show  that  the 
notices  were  addressed  not  only  with  the  name  of  the  per- 
son but  also  with  the  number  and  street  of  his  place  of  busi- 
ness. That  did  not  appear,  and  without  that  proof  the  link 
is  missing  which  would  require  the  court,  upon  the  proof,  to 
decide  as  a  matter  of  law  that  the  actual  notice  had  been 
given  which  is  indispensable  to  relieve  a  retiring  partner 
from  subsequent  transactions  apparently  carried  on  in  the 
partnership  name. 

But  there  is  other  evidence  of  actual  notice,  which  is 
enough  to  relie^ve  Diyden  from  that  technical  responsibility 
for  a  portion  of  the  debt  which  otherwise  the  law  would  cast 
upon  him.  All  that  is  necessary  is  notice  in  fact.  It  is 
^  wholly  immaterial  by  what  means  that  notice  is  brought 
home  to  the  knowledge  of  the  dealers,  or  in  what  form  it 
is  given,  for  no  particular  method  or  formality  need  be  ob- 
served, accoixling  to  the  force  of  all  the  authorities.  Austin 
V.  Holland^  supra ;  Wade  on  Notice,  §  499 ;  Young  v.  Tib- 
bitts,  82  Wis.  79 ;  Hier  v.  Odell,  18  Hun  814 ;  CoUyer  on 
Partnership  (sixth  edition),  §  581 ;  Reilly  et  al,  v.  Smithy  16 
La.  Ann.  81 ;  Mduldin  v.  The  Bank^  2  Ala.  502.  It  is 
enough  that  the  information  comes  to  the  dealer  either  di- 
rectly or  through  some  of  the  channels  which  the  law  recog- 
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nizes  as  legitimate  ways  of  communication.  The  dealings 
I  etween  the  mills  and  Mr.  Hunt  were  through  Payne  and 
Knight,  who  acted  as  agents  of  the  company.  Payne  had 
repeatedly  taken  orders  for  goods,  collected  money  for  those 
sold,  and,  according  to  the  testimony,  sold  part  of  the  goods 
for  the  price  of  which  this  action  was  brought.  He  thus 
stood  with  reference  to  the  Elevator  Company  and  the  Cres- 
cent Flour  Mills  as  their  representative  and  agent,  and  an 
actual  notice  to  him  of  Dryden's  withdrawal  would  pre- 
sumably reach  his  employers,  and  would  most  certainly  bind 
them.  Hier  v.  Odell^  supra;  Page  et  aL  v.  Brant^  18  111.  87  ; 
Ingalh  et  al,  v,  Morgan^  10  N.  Y.  178 ;  Davis  v.  Keyes^  38 
N.  T.  94. 

It  is  wholly  unnecessary  to  rely  entirely  upon  the  pre- 
sumption that  the  principal  was  fully  advised  of  that  which 
was  communicated  to  the  agent.  The  form  of  the  bills,  the 
signature  to  the  checks  and  the  frequent  visits  of  the  agents 
to  the  house  compel  the  belief  that  if  the  actual  managers 
of  the  concern  were  unadvised  as  to  the  change  of  the  co- 
partnerahip,  those  persons  connected  with  the  company  who 
were  actually  engaged  in  the  transaction  of  the  particular 
business  with  Hunt  were  f  uUv  advised  as  to  the  situation, 
and  the  company  would  be  bound  by  that  knowledge. 

This  conclusion  is  not  at  all  in  conflict  with  the  rule  which 
has  been  so  often  declared  by  the  appellate  tribunals  of  this 
state, — ^that  they  will  not  interfere  with  the  verdict  of  a  jury 
or  the  finding  of  the  court  upon  questions  of  fact  simply 
upon  a  conflict  of  testimony,  or  upon  a  question  of  the 
weight  and  preponderance  of  the  evidence.  It  stands  sub- 
stantially uncontradicted  in  the  record  that  Payne  was  given 
actual  notice  of  the  dissolution  of  the  firm.  The  absence  of 
a  recollection  on  his  part  that  such  a  conversation  was  had 
does  not  tend  to  shake  or  weaken  the  absolute  testimony 
given  by  Mr.  Hunt  upon  this  subject.  His  direct  and  posi- 
tive statement  standing  uncontradicted  must  be  given  full 
credit,  unless  there  be  something  in  the  reeofd  which  tendi 
to  overcome  or  weaken  the  force  of  that  unimpeached  testi- 
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mony.    Mtoood  v.  WeHem  Union  Telegraph  Co.^  45  N.  Y. 
549. 

To  render  the  judgment  entered  in  this  case,  the  court 
below  must  have  found  that  the  Elevator  Company  received 
no  actual  notice  of  the  dissolution  of  the  firm.  This  find- 
ing was  not  a  decision  upon  conflicting  testimony,  but  was 
a  legal  conclusion  upon  the  proof  that  the  notice  given  was 
wholly  insu£Bcient  to  chai'ge  the  Elevator  Company.  Since 
this  was  error  this  cause  must  be  reversed  and  remanded. 

Mever%ed* 


County  Commissionebs  op  Pitkin  County,  Appellants, 
V.  The  Aspen  Mining  &  Smelting  Company,  Ap- 

PELIiEE. 

An  appeal  to  the  supreme  court  from  the  judgment  of  a  county  court 
for  costs  only,  perfected  before  passage  of  the  act  creating  the  court 
of  appeals,  is  governed  by  the  law  in  force  at  the  time  the  appeal 
was  taken  notwithstanding  its  subsequent  transfer  to  the  latter 
oourt 

Appeal  from  County  Oourt  of  Pitkin  County, 
l^r.  C.  D.  Wilson,  for  appellants. 
Mr.  W.  W.  CooLBY,  for  appellee. 

Richmond,  P.  J.  By  the  record  in  this  case  it  appears 
that  a  judgment  was  rendered  for  the  defendant  below,  ap- 
pellee herein,  for  costs  only.  From  this  judgment  an  appeal 
was  prosecuted  and  a  transcript  was  filed  September  3, 1889, 
in  the  supreme  court  of  Colorado. 

June  30, 1891,  the  cause  was  transferred  from  the  submis- 
sion docket  of  the  supreme  court  to  that  of  the  court  of  ap- 
peals.   Under  the  act  of  1887,  appeals  to  the  supreme  court 
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were  allowable  only  when  the  judgment  amounted,  exclusive 
of  costs,  to  the  sum  of  one  hundred  dollars,  or  related  to  a 
franchise  or  freehold.  Hence  the  supreme  court  was  without 
jurisdiction  to  entertain  the  appeal.  Repeated  decisions  have 
been  rendered  sustaining  this  position.  ^^The  proceeding 
being  jurisdictional  cannot  be  waived  or  cured  by  consent  of 
the  parties."  Code,  par.  888;  Crane  v.  Farmer^  14  Colo. 
294  ;  Meyer  v.  Braphy^  15  Colo.  572 ;  San9  of  Amer.  B.  ^  L 
A9%^n  V.  City  of  Denver^  15  Colo.  592. 

If  this  case  had  been  appealed  to  this  court  subsequent  to 
its  creation  by  statute,  it  may  be  that  it  would  be  our  duty  to 
consider  it  upon  its  merits,  but,  inasmuch  as  the  appeal  was 
perfected  under  the  act  of  1887,  we  do  not  think  a  transfer 
of  the  cause  confers  upon  us  any  other  jurisdiction  than  that 
resulting  from  the  appeal  which  had  already  been  taken  un- 
der the  existing  statutes. 

The  appeal  is  accordingly  dismissed. 

J)i9mi%%ed. 


*mmm¥ 


Clarence  M.  Ireland,  Paintifp  in  Error,  v.  The 
People  op  the  State  op  Colorado,  Dependant  in 
Error. 

Conviction  not  Supported  by  thb  Evidbncb. — ^When,  upon  a  review 
of  the  testimony  in  a  criminal  case,  it  is  evident  that  the  verdict  of 
the  jury  was  not  warranted  by  the  evidence,  and  that  the  trial  court 
erred  in  refusing  to  set  it  aside  and  grant  a  new  trial,  the  judgment 
will  be  reversed. 

Error  to  District  Court  of  Weld  County. 

Mr.  W.  W.  Cooke,  for  plaintifE  in  error. 

Mr.  S.  W.  JoNEB,  attorney  general,  and  Mr.  H.  Biddell» 
for  defendant  in  error. 
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Richmond,  P.  J.  The  plaintiflF  in  error,  Ireland,  was  by 
the  grand  jury  of  the  eighth  judicial  district  charged  by  in- 
dictment with  the  crime  of  grand  larceny.  The  cause  came 
on  for  trial  and  resulted  in  a  verdict  of  guilty.  Motion  to  set 
aside  the  verdict  and  for  a  new  trial  was  duly  interposed  but 
the  court  denied  the  motion  and  gave  judgment  upon  the 
verdict.  / 

Numerous  errors  are  assigned  but  we  deem  it  unnecessary 
to  consider  any  of  them  save  and  except  the  second,  which  is 
to  the  effect  that  the  verdict  of  the  jury  is  not  supported 
by  the  evidence  in  this  case. 

We  have  carefully  reviewed  all  of  the  testimony,  and 
reached  the  conclusion  that  the  verdict  was  unwarranted  by 
the  evidence  and  that  the  court  erred  in  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial.  In  view  of  the  fact  that 
the  attorney  general,  who  represents  the  people  in  this  case, 
has  filed  in  this  court  a  statement  to  the  effect  that  he  will 
file  no  briefs  or  argument  in  the  cause  and  does  not  urge  an 
affirmance  of  the  judgment  rendered,  it  would  be  superfluous 
for  us  to  extend  the  opinion  by  reference  to  the  testimony 
submitted  at  the  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed. 


HoLYOKB  Building  and  Loan  Association,  Plaintiff      "n^'ii 

12    309 

IN  Ekbob,  v.  Jerome  Lewis,  Defendant  in  Error.  

BuiLDiNa  Associations — By-laws  —  Impaibiko  Yestbd  Biqhts. — 
Plaintiff  became  a  member  of  defendant  building  association  at  a 
time  when  a  by-law  thereof  provided  that  *'  all  non-borrowing  stock- 
holders wishing  to  withdraw  shaU  be  privileged  so  to  do  upon  giv- 
ing notice  to  the  directors  of  his  or  her  intention,  and  shall  be 
entitled  to  receive  the  amount  of  instalments  actually  paid  in, 
without  interest."  Held,  that  plaintiff^s  right  of  withdrawal  was 
a  vested  right,  of  which  defendant  could  not  deprive  him,  without 
his  consent,  by  a  subsequent  repeal  of  the  by-law. 
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JError  to  District  Court  of  Phillips  County. 

Messrs.  W.  T.  Rogers  and  Bennett  &  Dbmpsteb,  for 
plaintiff  in  error. 

Mr.  E.  E.  Bbannon,  Mr.  E.  M.  Shebidan  and  Messrs. 
Kelso  &  Schooler,  for  defendant  in  erroi^ 

Richmond,  P.  J.  This  was  an  action  on  a  money  de- 
mand and  was  originally  tried  upon  an  agreed  state  of  facts 
which  in  substance  are,  that  Jerome  Lewis,  the  defendant  in 
error,  paid  into  the  Holyoke  Building  and  Loan  Association, 
plaintiff  in  error,  the  sum  of  seventy-five  dollars,  thereby  be- 
coming a  member  of  the  association.  At  the  time  of  pay- 
ment there  was  an  article  of  the  by-laws  which  read  as 
follows : —  "  All  non-borrowing  stockholders  wishing  to  with- 
draw shall  be  privileged  so  to  do,  upon  giving  notice  to  the 
directors  of  his  or  her  intention,  and  shall  be  entitled  to  re- 
ceive the  amount  of  instalments  actually  paid  in  without 
interest." 

Defendant  in  error  gave  the  notice,  the  association  declined 
to  retuni  the  money,  insisting  that  since  the  payment  by 
Lewis  the  directors  of  the  association  had  repealed  the  article 
of  the  by-laws  referred  to  and  therefore  defendant  in  error 
was  not  entitled  to  withdraw  the  money  from  the  association. 
Judgment  was  rendered  in  favor  of  defendant  in  error  for 
the  amount  of  his  demand.  To  reverae  this  judgment  this 
writ  of  eiTor  is  prosecuted. 

The  rule  of  law  is  that  a  corporation  has  not  the  right  to 
repeal  a  by-law  so  as  to  impair  rights  which  have  been  given 
and  become  vested  by  virtue  of  the  by-laws,  although  the 
power  to  alter,  amend,  or  repeal  its  by-laws  is  granted  by 
charter.  Endlich  Law  of  Building  Associations,  §  278 ;  In- 
surance Company  v,  Connor^  17  Pa.  St.  186 ;  Paui  Revere  v. 
Boston  Copper  Company^  15  Pick.  351 ;  Angell  &  Ames  on 
Corporations,  §  342. 

When  that  by-law  was  adopted  it  was  as  much  the  law  of 
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the  corporation  as  if  its  provisions  had  been  part  of  the  char- 
ter. But  it  is  insisted  that  the  corporation  could  alter, 
amend,  add  to  or  repeal  by-laws  before  made,  and  that  by 
virtue  of  this  authority  Lewis  is  precluded  or  estopped  from 
asserting  his  right  under  the  article  mentioned. 

The  power  to  make  by-laws  is  to  make  such  as  are  not  in- 
consistent with  the  constitution  and  the  law,  and  the  power 
to  alter  has  the  same  limit,  so  that  no  alteration  or  repeal 
could  be  made  which  would  infringe  a  right  already  given 
and  secured  by  contract  with  the  corporation. 

No  private  corporation  can  repeal  a  by-law  so  as  to  impair 
rights  which  have  been  given  and  become  vested  by  virtue  of 
a  by-law  afterwards  repealed.  All  by-laws  must  be  reason- 
able and  consistent  with  the  general  principles  of  the  laws  of 
the  land  which  are  to  be  determined  by  the  court  when  a 
case  is  properly  before  them.  But  a  by-law  that  will  disturb 
a  vested  right  is  not  such.  Kent  v.  Quick  Silver  Mining  Oo.^ 
et.  aZ.,  78  N.  Y.  159. 

"  By-laws  are  the  corporation's  charter  and  are  subject  to 
the  constitution  and  geneittl  laws  of  the  state.  They  fix  the 
right  of  siockholdei's  and  are  in  the  nature  of  a  fundamental 
contract  in  form  between  the  corpomtora  and  in  practical 
effect  between  the  association  and  its  stockholders  a  contract 
which,  as  in  all  other  cases,  neither  party  is  at  liberty  to  vio- 
late. Any  attempt  on  the  part  of  the  corporation,  by  by-laws 
or  otherwise,  to  deprive  a  member  of  a  right  secured  to  him 
by  the  corporate  articles  is  in  excess  of  its  authority."  Berg- 
man  v.  St,  Paul  Mutual  Building  Ass^n^  29  Minn.  275. 

The  fact  that  Lewis  was  a  non-borrowing  stockholder  is 
not  denied ;  that  he  gave  the  notice  under  the  article  of  the 
by-laws  referred  to  and  that  he  had  paid  in  the  amount  of 
money  which  he  sought  to  recover  is  admitted.  His  right 
therefore  of  withdrawal  was  a  vested  right  which  the  cor- 
poration, without  his  assent,  could  not  deprive  him  of. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 
Vol.  1—9 
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J.  W.  Hayes,  Appellant,  v.  S.  B.  Jambs,  Appellee. 

Affibmaitce  of  JuDOMXirr  of  Gouittt  Coubt  on  Appeai.  to  District 
CouBT. — ^An  appeal  from  the  judgment  of  a  county  court  to  the 
district,  under  the  act  of  1885,  not  being  taken  on  the  day  the  judg- 
ment was  rendered,  and  notice  thereof  not  being  served  on  tlie 
opposite  party  in  time  and  manner  required  by  the  statute,  the 
appellee  was  entitled  to  an  affirmance  of  the  judgment.  This  right 
was  not  waived  by  failure  of  his  counsel  to  move  for  the  affirmance 
on  the  first  day  of  the  succeeding  term  of  the  district  court,  al- 
though the  judge  on  that  day  noted  the  case  for  jury  trial  on  the 
preliminary  call  of  the  docket. 

Appeal  from  District  Court  of  Las  Animas  County. 

Mr.  Caldwell  Teaman  &  Mr.  Bo.  Sweeney,  for  ap- 
pellant. 

Mr.  Wm.  E.  Beck  &  Mr.  C.  W.  Lester,  for  appellee. 

Richmond,  P.  J.  This  appeal  is  prosecuted  for  the  pur- 
pose of  reversing  the  action  of  the  court  below  in  affirming 
a  judgment  of  the  county  court  appealed  to  the  district  court. 
Tlie  appeal  from  the  county  to  the  district  court  was  not 
taken  during  the  day  in  which  the  judgment  was  rendered, 
nor  was  a  notice  in  writing  served  within  five  days  after  the 
appeal  was  perfected. 

The  action  of  the  district  court  in  affirming  the  judgment 
was  in  pursuance  of  the  statute.  Section  4,  page  159,  Session 
Laws  1886.  The  statutory  right  in  question — having  the 
appeal  dismissed  or  the  judgment  affirmed — is  a  personal 
privilege  which  may  be  waived ;  unless  waived  the  judgment 
must  be  sustained. 

The  contention  of  appellant  is  that  the  appellee,  prior  to 
his  motion  of  affirmance  of  the  judgment,  waived  the  privi- 
lege by  a  general  appearance,  and  in  support  of  his  conten- 
tion he  calls  our  attention  to  the  following  portion  of  the 
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record,  to  wit :  ^^  Be  it  remembered  that  heretofore  at  the 
regular  September  term  1889  of  the  district  court  within  and 
for  the  county  of  Las  Animas,  aforesaid,  and  subsequent  to 
this  cause  being  placed  upon  the  docket  of  the  said  court  on 
appeal  from  the  county  court,  and  on  the  first  day  of  said 
term,  said  cause  was  called  on  the  first  call  of  the  docket  and 
it  was  then  announced  by  the  attorneys  of  record  for  the 
respective  parties  herein,  Dunbar  &  Lester  for  plaintiff  and 
Caldwell  Yeaman  and  Bo.  Sweeney  for  defendant,  that  said 
cause  was  at  issue  and  that  it  was  a  case  for  jury  trial,  which 
facts  were  noted  by  the  judge  upon  his  docket  by  entering 
thereon  the  letters  ^  I '  and  *•  J,"  meaning  at  issue  and  jury 
tiial,  but  no  formal  record  thereof  was  made  upon  the  rec- 
ords of  said  court,  and  said  cause  was  not  at  said  time  or 
any  other  time  set  down  for  trial." 

The  contention  of  appellant  is  that  this  was  such  a  gen- 
eral appearance  as  should  preclude  the  plaintiff  from  insist- 
ing upon  an  afBrmance  of  the  judgment,  and  in  support  of 
this  contention  he  cites  the  case  of  Coby  v,  Halthuaen^  16 
Colo.  10 ;  and  Robertson  v.  O'Riley^  14  Colo.  441. 

We  cannot  concur  in  this  view.  The  cause  was  appealed 
and  the  appeal  perfected  from  the  county  to  the  district 
court  at  the  succeeding  September  term  of  that  court.  The 
appeal  being  perfected  it  was  the  duty  of  the  clerk  of  the 
district  court  to  place  the  same  upon  the  trial  docket. 

On  the  first  day  of  that  terra,  as  is  customary  in  nm  privA 
courts  of  this  state,  the  docket  was  called  and  the  cause 
marked  as  at  issue  and  for  jury  trial.  It  is  true  that  the  at- 
torneys for  the  respective  parties  were  present,  yet  the  rec- 
ord in  this  case  fails  to  show,  by  affidavits  or  otherwise, 
that  the  attorney  representing  the  appellee  indicated  by 
word  or  sign  his  pui-pose  to  try  the  cause  and  waive  his  right 
to  ask  the  court  for  an  affirmance  of  the  judgment. 

Certain  it  is  that  at  the  succeeding  term,  which  was  a 
special  term  of  that  court  for  the  trial  of  criminal  causes, 
notice  was  served  of  the  intention  of  appellee  to  ask  the 
court  for  an  affirmance  of  the  judgment.     It  is  equally  cer- 
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tain  that  the  attorneys  for  the  appellant  appeared  and  con- 
sented that  the  cause  should  be  continued  for  argument  on 
motion  until  the  succeeding  regular  term  of  court,  and  that 
at  that  term  the  attorneys  for  both  parties  appeared  and 
argued  the  motion  based  upon  the  statute,  and  not  until  the 
court  below  had  determined  and  passed  upon  the  question 
was  it  ever  suggested  that  the  appellee  had  waived,  by  gen- 
eral  appearance,  his  right 

We  cannot  declare  that  without  some  evidence  or  some 
record,  a  general  appearance  was  e^er  entered  in  this  case  by 
appellee.  He  had  a  right  to  appear  for  the  purpose  of  .ask- 
ing for  an  affirmance  of  the  judgment  or  a  dismissal  of  the 
appeal.  In  the  case  of  Mobertson  v.  ffRiley^  9upra^  the  cir- 
cumstances were  radically  different  from  those  recited  in  the 
record  here,  and,  so  too  it  may  be  said  of  the  case  of  Oohy  v. 
Hialthusen^  supra.  In  the  one  an  appearance  was  entered  and 
a  continuance  asked ;  in  the  other  an  appearance  waa  entei-ed 
and  the  cause  was  continued  from  term  to  term,  for  a  period 
of  three  terms,  and  affidavits  were  submitted  to  the  effect 
that  the  notice  provided  for  by  the  statute  was  waived  ver- 
bally between  the  attorneys.  In  this  particular  case  now 
under  consideration  the  record  of  the  court  below  discloses 
no  admission  on  the  part  of  attorney  for  appellee  indicating 
that  he  appeared  generally  for  the  trial  of  the  cause,  nor  is 
there  any  affidavit  filed  showing  that  he  had  by  word  or  act 
so  appeared. 

We  do  not  think  that  the  circumstances  in  this  case  war* 
rant  us  in  reversing  the  judgment. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 
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HsNBT  Jenkins,   AppblijAnt,   v.   Jambs   Tynon,   Ap^ 

PELiLBE* 
1.  FOBCIBLB  BITFBT  AlTD  DeTAINBB— OOLOB  OF  TiTLB. —  In  an  acttOB 

of  forcible  entry  and  detainer,  it  appeared  that  plaintiff  was  in  pos- 
seBsion  under  a  deed  from  a  railroad  company  which  had  received 
a  g^rant  of  the  land  ;  but  the  patent  was  withheld  pending  a  quea- 
tion  as  to  the  rights  of  the  company.  Defendant  applied  for  the 
land  under  the  homestead  act,  and  was  refused,  but  went  on  a  part 
of  the  land,  and  built  a  house,  and  both  parties  were  living  on  the 
land  when  action  was  commenced.  Held,  that  plaintiff's  color  of 
title  entitled  him  to  his  action  against  one  having  no  title  whatever. 

2.  Chabacteb  of  PossBssioir  Showk  by  MuinMBNTS  OF  Title. — 
In  an  action  of  forcible  entry  and  detainer,  muniments  of  plaintiff* s 
title  may  be  put  in  evidence  to  show  the  character  of  his  possession. 

8.  Oivnro  Substancb  of  Rbfused  Ikstbuctions.  —  Where  a  judge 
refused  to  give  defendant's  requests  to  charge,  but  gave  the  sub- 
stance thereof  in  his  instructions,  defendant  cannot  complain. 

Appeal  from  DUtriet  Court  of  Arapahoe  County. 

Mr.  N.  B.  Baghtell,  for  appellant. 

Mr.  Geo.  L.  Sopbis  and  Messrs.  Cob  &  Fbeeman,  for 
appellee. 

Reed,  J.  The  noi-theast  quarter  of  the  northeast  quarter 
of  sec.  88,  township  40  south,  range  67  west,  in  the  county 
of  Aitipahoe,  was  embraced  in  a  grant  made  by  the  govern- 
ment to  the  Union  Pacific,  or  Kansas  Pacific  Railroad  Com- « 
pany,  but  was  never  conveyed  to  the  company,  and  the  title 
remained  in  the  government.  The  railroad  company,  by 
virtue  of  its  grant,  assuming  to  be  the  owner,  contracted  a 
sale  of  it  in  connection  with  the  balance  of  the  quarternsection 
to  one  James  Cozad,  who  made  partial  payments,  improved 
and  occupied  it,  and  sold  his  interest  to  Tynon  (appellee), 
and  conveyed  it  by  quit  claim  deed.  Tynon  afterwards 
obtained  a  warranty  deed  to  the  land  from  the  company,  and 
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by  himself,  lessees  and  tenants,  had  sole  and  exclusive  pos- 
session until  the  4th  day  of  March,  1889,  when  Jenkins 
(appellant)  entered  into  the  possession  of  the  house  and 
premises,  claiming  a  right  to  occupy  the  forty  acre  tract,  and 
dispossess  appellee.  A  question  having  arisen  between  the 
government  and  the  corporation  in  regard  to  the  right  of  the 
latter,  the  conveyance  to  the  corporation  was  suspended  and 
the  title  remained,  as  above  stated,  in  the  government.  The 
government  also  refused  to  regard  the  land  as  open  to  settle- 
ment under  the  laws  of  congress,  and  refused  to  allow  parties 
to  occupy  and  take  the  necessary  steps  to  acquire  a  title. 
While  the  land  in  question  was  in  this  situation,  on  the  24th 
of  January,  1887,  one  Dryfus  made  application  to  the  local 
land  office  to  be  allowed  to  claim  it  under  the  homestead  act, 
which  application  was  refused  under  instructions  from  the  land 
depai-tment  of  the  United  States.  On  September  3,  1887, 
J.  B.  Cozad  made  application  under  the  timber  culture  act, 
which  was  likewise  rejected.  On  April  3,  1888,  appellant 
applied  to  file  upon  and  occupy  the  land  under  the  home- 
stead act,  and  his  application  was  also  rejected.  It  was  upon 
such  proceeding  and  rejection  of  his  application  that  he 
assumed  the  right  to  evict  the  appellee  and  enter  into  pos- 
session of  the  land. 

This  suit  was  brought  originally  in  the  county  court ;  was 
tried  to  the  court,  resulting  in  favor  of  appellee  on  Decem- 
ber 11,  1889.  An  appeal  was  taken  to  the  district  court,  a 
trial  had  to  a  jury  on  March  11,  1890,  also  resulting  in  a 
judgment  for  appellee,  from  which  this  appeal  was  taken. 

Several  errors  are  assigned,  but  none  are  found  sufficiently 
important  to  warrant  a  reversal.  The  principal  question  of 
fact  was  as  to  the  possession  of  appellee.  There  was  uncon- 
tradicted evidence  of  long  prior  actual  possession.  Mr.  Mar- 
vin, a  former  tenant,  testified  that  he  moved  out  of  the  house 
the  last  part  of  February,  1889,  probably  the  20th  or  22d  of 
the  month.  When  he  left  the  house  was  locked,  the  windows 
nailed  down,  gates  shut  and  barn  doors  fastened.  Mr. 
Pritchard  testified  that  he  leased  the  property  on  the  4th  of 
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March,  1889;  paid  his  rent,  moved  out  on  the  6th  for  the 
purpose  of  taking  possession  and  occupying  the  property, — 
found  appellant  in  posession, — on  the  7th  he  surrendered  his 
lease.  Mr.  Robinson  was  the  next  tenant,  leasing  on  March 
7th, — ^went  out  and  found  appellant  in  possession  of  the 
house,  in  which  he  remained  some  days  until  he  built  another 
house  on  the  same  land,  which  was  about  the  13th  or  14th  of 
March,  when  he,  Robinson,  moved  into  the  house  and  retained 
the  possession, — was  living  there  at  the  time  the  case  was 
tried.  Appellant  also  occupies  the  small  house  built  by 
himself. 

The  jury  was  warranted  in  finding  the  possession  in  appel- 
lee. That  he  was  in  under  color  of  title  has  been  already 
shown.  In  this  action,  (forcible  entry  and  detainer,)  title 
could  not  be  tried,  but  the  muniments  of  title  put  in  evidence 
by  appellee  have  always  been  held  admissible  to  show  the 
character  of  the  possession.  It  was  not  error  to  admit  the 
title  papers  for  that  purpose.  A  right  to  disturb  and  dis- 
possess a  pai-ty  legally  in  possession  could  not  be  predicated 
upon  a  refusal  of  the  departmental  officera  to  allow  him  the 
occupation  and  possession.  His  claim  to  the  right  is  not 
based  upon  a  consent,  but  upon  a  refusal  of  the  government 
to  grant  a  consent.  Having  shown  no  right  whatever  to  the 
possession  of  it,  the  taking  of  it  was  a  wanton  and  unwar- 
ranted invasion  of  the  rights  of  another,  as  shown  by  the 
evidence.  Admitting,  as  claimed  by  appellant,  that  the  land 
was  a  part  of  the  public  domain,  yet  it  being  in  the  actual 
possession  of  appellee,  such  possession  was  entitled  to  legal 
protection. 

Appellant  insisted  that  as  there  was  no  one  in  actual,  im- 
mediate possession  at  the  time  of  the  entry,  the  possession 
had  been  abandoned.  This  was  not  sustained  but  contra- 
dicted by  the  evidence.  Abandonment  is  always  a  question 
of  intention, — the  fact  when  relied  upon  must  be  proved  like 
any  other  material  fact. 

The  case  of  McCartney  v.  McMvllen^  38  111.  237,  and 
others  relied  upon  by  counsel  for  appellant  fail  to  sustain  his 


186  Jenkins  v.  Tynon.  [Sept.  T., 

contention  in  regard  to  the  character  of  the  possession  neces- 
sary to  maintain  this  action.  In  McCartney  v.  McMullen 
the  possession  was  not  actual,  only  constructive, — such  as  a 
party  has  simply  by  virtue  of  ownership.  There  were  no 
buildings  upon  the  land,  nor  improvements  of  any  kind,  and 
the  only  acts  of  possession  proved  were  occasional  entries 
for  cutting  and  removing  firewood,  etc. 

The  forcible  entry  and  detainer  act  of  Kentucky  is  the 
same  as  that  of  Illinois,  and  ours  that  of  the  latter  state,  and 
in  the  discussion  contained  in  the  opinion  in  McCartney  v. 
McMullen^  the  learned  judge  cites  and  approves,  Broom- 
field  V.  Reynolds^  4  Bibb.  388;  Stewart  v.  Wilson^  1  A.  K. 
Marsh.  255,  and  Chiles  v.  Stephens,  8  A.  K.  Marsh.  347,  as 
cases  where  the  action  could  be  maintained,  although  neither 
the  owner  nor  tenant  were  in  the  actual,  personal  occupancy 
at  the  time  of  the  entry.  The  parallelism  of  those  cases  with 
the  one  under  consideration  will  at  once  be  apparent  upon 
examination,  notably  that  of  Chiles  v.  Stephens. 

The  proof  of  payment  of  taxes  was  unnecessary,  and 
should  not  have  been  allowed.  It  did  not  tend  to  prove  pos- 
session, nor  define  the  right  by  which  possession  was  held, 
but,  as  all  the  facts  were  before  the  jury,  it  could  not  have 
been  misled  by  the  proof  under  the  instructions  of  the  court. 

The  contention  that  the  court  erred  in  refusing  the  in- 
structions prayed  by  appellant  cannot  be  sustained.  The 
first  and  third  were  proper,  but  they,  in  substance  and  ef- 
fect, were  given  in  the  instructions  of  the  court.  The  sec- 
ond and  fourth  were  very  properly  refused.  Error  is  also 
assigned  upon  the  instruction  given  by  the  court.  On  a 
careful  examination  of  it  as  a  whole,  we  do  not  think  it  er- 
roneous, but  a  fair,  clear  statement  of  the  law  of  the  case. 
The  judgment  of  the  district  court  should  be  afiSrmed. 

Affirmed. 
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1.  AcnoK  TO  Rkscind  Salb  of  Chattels. — In  an  action  brought  by 

a  vendor  of  goods  against  a  purchaser  who  has  not  paid  for  the  i  ,^  ^^• 
.same  to  rescind  the  sale  and  recover  the  goods,  on  the  ground  that 
the  purchase  was  fraudulent,  the  right  to  rescind  the  sale  and  re- 
cover possession  does  not  exist  as  against  a  person  who  has,  before 
suit  brought,  in  good  faith  loaned  money  on  the  goods  and  received 
possession  thereof  in  pledge  for  the  loan. 

2.  Appeal  by  Intebvekob  to  Distbict  Coubt— Evidence.— Lei  an 

appeal  by  an  intervener  from  a  judgment  of  a  county  court,  ren- 
dered against  himself  and  the  defendant  therein,  to  the  district 
court,  the  plaintiff  in  the  action  is  not  entitled,  as  against  the  in- 
tervener, to  introduce  in  evidence  on  the  trial  in  the  district  court  the 
pleadings  and  judgment  of  the  county  court.  They  can  be  used 
for  all  legitimate  purposes  without  being  put  in  evidence. 

8.  PiiBDOE  OF  Goods  fob  Pbe-bxistikg  Debt. — A  pre-existing  debt  is 
a  sufficient  consideration,  in  the  absence  of  fraud  or  conspiracy,  to 
support  a  pledge  of  goods  held  by  the  pledgee  as  against  the  vendor, 
although  the  latter  would  have  had  the  right,  as  against  the  pur- 
chaser, to  have  rescinded  the  sale  and  recovered  the  goods  on  Uie 
ground  of  a  fraudulent  purchase. 

4.  Inapplicable  Instbuctions  Ebboxeous. — An  instruction  good  in 
itself  but  inapplicable  to  the  issue  being  tried  should  not  be  given, 
as  its  tendency  is  to  confuse  the  jury. 

6.  Yebdict  on  Conflicting  Testimony. — A  verdict  returned  on  con- 
flicting testimony  should  not  be  set  aside  on  the  ground  of  a  pre- 
ponderance of  evidence. 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  Joseph  N.  Baxter,  for  appellants. 
Mr.  H.  E.  LuTHE,  for  appellee. 

BissELL,  J.  This  controversy  grew  out  of  the  transac- 
tions between  one  Oppenheimer,  and  Mra.  Shandel  the  appel- 
lee. Early  in  1889,  Oppenheimer  bought  a  very  considerable 
quantity  of  wine  and  similar  goods  from  the  appellants  in  San 
Franci^O)  and  settled  for  them  with  his  acceptances  due  in 
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thirty  days.  The  goods  were  shipped  to  Denver  and  held 
by  the  railroad  company  for  the  freight  and  transportation 
charges.  In  order  to  get  possession  of  the  goods  for  the  pur- 
poses of  his  business,  he  negotiated  a  loan  with  Mrs.  Shandel 
for  enough  money  to  pay  these  charges  and  leave  himself  a 
small  balance.  It  appeared  that  prior  to  the  time  of  this 
transaction  Oppenheimer  had  become  indebted  to  either  Mrs. 
Shandel  or  her  husband  in  a  little  upwards  of  two  hundred 
dollars,  of  which  indebtedness  Mrs.  Shandel  was  undoubtedly 
the  legal  owner  at  the  time  of  the  latter  transaction.  The 
loan  was  made  upon  condition  that  this  pre-existing  indebt- 
edness be  treated  as  a  part  of  it,  and  be  secured  in  the  same 
way  that  the  money  to  be  advanced  was  provided  for,  to 
wit :  by  a  suirender  and  pledge  of  the  goods  to  Mrs.  Shandel 
as  security  for  a  return  of  the  eight  hundred  and  odd  dollars. 
The  loan  was  made,  and  the  goods  were  put  into  Mrs.  Shan- 
del's  possession,  and  she  w^is  holding  them  as  security  for 
her  advances  when  this  suit  was  brought.  After  the  ship- 
ment and  pledge  of  the  goods  Haraszthy  &  Company  became 
satisfied  that  Oppenheimer  did  not  intend  to  pay  for  them, 
and  that  the  transaction  was  of  that  fraudulent  character 
which  gave  them  the  right  to  rescind  the  sale.  Acting  upon 
this  theory  they  brought  a  replevin  suit  in  the  countj'  court, 
and  took  the  goods  under  the  writ.  Oppenheimer  defended, 
and  Mrs.  Shandel  intervened, — set  up  her  claim  for  the  ad- 
vances and  the  pledge  of  the  goods  at  the  time  of  the  loan, 
and  prayed  for  relief  accordingly.  Haraszthy  &  Company, 
in  their  reply,  set  up  what  they  alleged  to  be  the  fraudulent 
character  of  the  transaction  as  between  them  and  Oppen- 
heimer,— denied  the  pledge  for  the  advances,  and  then  plead- 
ed a  conspiracy  as  between  the  intervenor  and  Oppenheimer, 
which,  if  proven,  would  have  debarred  Mrs.  Shandel  from 
any  right  to  hold  the  goods  as  a  security.  The  trial  resulted 
in  a  judgment  in  favor  of  the  appellants,  and  Mrs.  Shandel 
alone  appealed  to  the  district  court,  where  the  cause  was 
again  tried  and  resulted  in  a  judgment  in  her  favor.  Har- 
aszthy &  Company  appeal,  and  assign  various  errors,  of 
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which  it  will  only  be  profitable  to  discuss  those  which  are 
disposed  of  in  the  opinion. 

During  the  progress  of  the  trial  in  the  district  court  the 
appellants  sought  to  introduce  in  evidence  the  pleadings  and 
judgment  against  Oppenheimer  in  the  county  court,  as  bear- 
ing upon  the  question  of  the  right  of  Haraszthy  &  Company 
to  rescind  the  contract.  The  proof  was  properly  excluded. 
Under  the  issues  the  inquiry  in  the  district  court  was  as  to 
the  advances  made  by  Mrs.  Shandel  to  Oppenheimer,  and 
the  existence  or  non-existence  of  a  conspiracy  between  them 
to  defraud  Haraszthy  &  Company  out  of  their  goods.  The 
pleadings  and  judgment  in  the  county  court,  as  between 
Haraszthy  &  Company  and  Oppenheimer,  would  in  no  man- 
ner have  tended  to  throw  light  upon  this  conspiracy,  but 
would  have  brought  another  issue  into  the  case  not  made  by 
the  pleadings,  and  would  have  been  prejudicial  to  the  asser- 
tion of  whatever  rights  Mrs.  Shandel  may  have  had.  In  so 
far  as  those  pleadings  were  a  part  of  the  case  which  was 
tried  in  the  district  court,  it  was  wholly  unnecessary  to  in- 
troduce them  ill  evidence,  since  they  could  have  been  used 
for  all  legitimate  purposes  without  the  offer,  and  they  were 
not  otherwise  available  for  the  purposes  of  proof. 

It  is  insisted  that  the  court  erred  in  refusing  some  instruc- 
tions which  were  asked  by  the  appellants.  It  is  enough  to 
say,  generally,  that  the  instruction  presented  upon  the  sub- 
ject of  the  right  of  the  appellants  to  rescind  the  contract  was 
wholly  inapplicable  to  the  issue  which  was  being  tried,  and 
though  perhaps  good  as  a  legal  proposition  was  properly 
refused,  because  it  tended  to  embarrass  the  jury  with  an 
issue  which  was  not  before  them.  Some  of  the  instructions 
which  were  asked  on  the  subject  of  the  knowledge  which  it 
was  asserted  Mrs.  Shandel  had  of  Oppenheimer's  intention 
to  defraud  Haraszthy  &  Company  were  too  broadly  ex- 
pressed to  be  an  accurate  statement  of  the  law  applicable  to 
the  case,  and  they  were  not  justified  by  the  evidence  which 
had  been  introduced.  The  others,  on  that  branch  of  the  case, 
were  fully  covered  by  the  eminently  fair  charge  of  the  court 
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to  the  jury.  The  other  instruction  refused,  whereon  error 
is  assigned,  states  the  law  to  be  that  a  pre-existing  debt  is 
not  such  a  valuable  consideration  as  will  uphold  the  pledge, 
in  the  hands  of  the  pledgee,  against  a  creditor  who  has  a  right 
to  rescind  the  sale  and  recover  the  goods  from  his  vendee. 
Much  learning  is  to  be  found  in  the  books  touching  the  char- 
acter of  a  pre-existing  debt,  as  a  consideration  for  the  sale  of 
real  and  personal  property  when  the  transfer  is  assailed  by 
existing  creditors.  A  revival  of  the  discussion,  or  a  defense 
of  the  doctrine  announced,  would  be  entii'ely  supei*fluou8. 
In  this  state  the  question  has  been  set  at  rest,  and  it  is  well' 
settled  that  a  pre-existing  debt  is  a  good  considemtion  to 
support  the  transfer  of  property  as  against  existing  creditors, 
unless  the  bona  fides  of  the  transaction  can  be  otherwise  im* 
peached.  The  action  of  the  court  below  was  in  harmony 
with  the  law  laid  down  by  the  supreme  court  of  the  state. 
Knoz  et  al,  v.  McFarran^  4  Colo.  586  ;  McMurtrie  v.  Middett^ 
9  Colo.  497 ;  Merchants  Bavk  v.  MeClellan,  9  Colo.  608. 

With  reference  to  the  other  error  assigned,  that  the  ver- 
dict was  unsustained  by  the  testimony,  it  need  only  be  said 
that  it  was  rendered  on  conflicting  testimon}%  and  upon  any 
consideration  of  the  preponderance  of  evidence  the  verdict  of 
a  juiy  is  entirely  conclusive.     JKinney  v.  Wood^  10  Colo.  270. 

Perceiving  no  substantial  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Affirmed* 


%•••% 


Jennie  Harbison,  Appellant,  v.  James  W.  Titfts,  Ap- 

PELLEE. 
1.  MOBTGAGB    OF  PSBSONAIiTT    ReTAININO  PBFVJLBOE    TO   SeLI..~A 

mortgage  of  personal  property  which  provides  that  the  mortgagor 
may  retain  possession  of  the  property  until  maturity  of  the  mort- 
gage debt,  with  the  right  to  use  the  property  and  to  dispose  of  it 
in  the  ordinary  methods  and  channels  of  trade,  and  without  an  ob- 
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ligation  to  account  for  the  proceeds  of  sale,  is,  as  against  all  but 
bona  fide  purchasers  for  a  valuable  consideration,  void  as  to  exist- 
ing creditors  of  the  mortgagor. 
2.  Chattel  Mobtoaoes  as  bbtwbeit  the  Pabties. — As  between  the 
parties  to  the  transaction  no  particular  form  of  instrument  is  requi- 
site for  the  creation  of  a  valid  security  on  personal  property.*  It  may 
rest  in  parol,  or  be  evidenced  by  a  written  instrument.  A  written 
pledge  which  does  not  contain  the  statutory  provision  for  the  re- 
tention of  the  property  by  the  moi*tg^or  is  good  against  all  but 
creditors  and  bona  fide  purchasers  without  notice.  It  is  therefore 
good  against  one  who  purchases  the  property  at  a  foreclosure  sale 
under  a  subsequent  invalid  mortgage. 

Appeal  from  District  Court  of  Las  Animas  County. 

Messrs.  John  &  MgKeouoh,  for  appellant. 

Mr.  Jesse  G.  Northcutt,  for  appellee. 

BiSSBLL,  J.  This  is  a  controversy  over  a  soda  fountain  to 
which  the  respective  parties  claim  title.  The  cause  was  tried 
to  the  court  upon  an  agreed  statement  of  facts,  from  which 
it  substantially  appears, — ^that  in  March,  1889,  Hosick  & 
Company  bought  the  fountain  of  Tufts  for  five  hundred 
dollars,  and  delivered  to  him  for  the  purchase  price  some 
twelve  pi*omissory  notes  for  different  sums,  maturing  at  va- 
rious periods  between  the  first  of  May,  1889,  and  the  first  of 
October,  1890.  According  to  the  statement  it  was  agreed 
between  the  parties  at  the  time  of  the  sale  that  the  title 
should  remain  in  Tufts  to  secure  the  purchase  price  until 
the  maturity  and  satisfaction  of  the  several  notes.  The 
agreement,  which  was  in  writing,  was  acknowledged  by  a 
member  of  the  firm  and  recorded  in  the  proper  office  of  the 
county  for  the  record  of  such  instruments.  The  fountain 
subsequently  passed  into  Hosick  &  Company's  possession, 
and  was  set  up  in  a  drug  store  occupied  by  them  for  retail 
purposes.  Within  less  than  sixty  days  from  the  time  of  the 
purchase,  Hosick,  who  had  previously  bought  out  his  part- 
ner's interest  in  the  concern,  undertook  to  moitgage  the  pro- 
perty to  Nelson  T.  and  G.  T.  Clairbome.    This  moi*tgage 
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covered  in  terms  the  whole  stock  and  fixtures  of  the  store 
including  the   fountain.     The  mortgage  provided  that  the 
mortgagor,  until  default,  should  keep,  retain  and  use  the 
property  described  in  it.     Afterwards  the  Clairbornes  trans- 
ferred the  note  to  one  Gross,  who,  on  the  maturity  of  the 
paper  and  default  in  its  payment,  took  possession  of  the  pro- 
perty, attempted  to  foreclose  the  mortgage,  and  in  the  pro- 
ceedings sold  the  fountain  to  the  appellant  Jennie  Harbison. 
To  reverse  the  finding  of  the  court  adjudging  the  right  of 
property  to  be  in  Tufts,  the  appellant  prosecutes  this  appeal. 
The  court  did  not  err  in  its  judgment.     The  law  which  is 
decisive  of  the  rights  of  the  parties  to  this  controversy  has 
been  settled  by  the  previous  adjudications  of  the  supreme 
court.     By  the  terms  of  the  attempted  contract  of  mortgage 
between  the  Clairbornes  and  Hosick,  he  had  the  right  to 
use  and  enjoy  the  property  and  dispose  of  it  in  the  ordinary 
methods  and  channels  of  trade,  and  he  was  under  no  obli- 
gations by  the  provisions  of  the  agreement  to  account  to  the 
mortgagees  for  the  proceeds  of  what  might  be  sold.     Such 
a  mortgage  has  been  adjudged  invalid  as  to  all  existing  credi- 
tors, who  are  permitted  to  assert  its  invalidity  as  against  any 
but  bona  fide  purchasers  for  a  valuable  consideration.     As 
was  well  said  by  the  learned  justice  of  the  supreme  court 
who  delivered  the  opinion  which  first  established  the  law  in 
the  state,  (9  Colo,  infra^') — "  when  the  mortgage  stipulates, 
either  in  the  mortgage  or  out  of  it,  that  the  mortgagor  may 
sell  the  very  thing  composing  his  security  and  retain  the 
proceeds,  he  thereby  destroys  every  vestige  of  a  valid  statu- 
tory or  common-law  mortgage,  and  leaves  himself  in  no  bet- 
ter position  than  if  it  had  not  been  executed.     Besides,  the 
inevitable  tendency  of  the  transaction  is  disastrous  to  other 
creditors  of  the  mortgagor ;  for  the  effect  is  to  hinder  and 
delay  such  creditors,  while  the  mortgagor  makes  way  with 
the  property,  and  leaves  the  general  aggregate  of  his  indebt- 
edness undiminished.     Predicated  upon  these  considerations 
is  the  view  sustained,  as  we  think,  by  the  larger  number  and 
the  better  reasoned  cases,  viz.,  that  the  existence  of  the  facts 
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mentioned,  whether  shown  by  the  mortgage  or  by  evidence 
aliunde^  wholly  invalidates  the  transaction  as  to  creditors." 

In  the  Brasher  case^  (10  Colo,  infra^^  the  court  by  the 
learned  commissioner,  Mr.  Macon,  says, — "  that  the  agree- 
ment to  sell  invalidates  the  mortgage  as  to  creditors  and 
encambrancerS)  and  this  effect  takes  place  at  the  moment  of 
the  delivery  of  the  instrument.  It  is  not  necessary  to  this 
effect  that  any  of  the  property  be  sold  under  the  power. 
The  transaction  is  vitiated  ab  initio  as  to  all  the  property 
upon  which  it  is  attempted  to  create  a  lien,  by  the  reserva- 
tion of  such  right,  and  not  by  the  exercise  of  it." 

It  is  thus  plain  that  it  is  the  law  of  this  state  that  a  mort- 
gage like  that  from  which  Mrs.  Harbison  derives  her  title  is 
invalid  as  against  creditors,  and  cannot  prevail  in  a  contest 
concerning  the  property.  WUson  v.  Voight^  9  Colo.  614 ; 
Brasher  v.  Christophe^  10  Colo.  284. 

These  cases  likewise  declare  the  law  to  be,  that  the  se- 
curity is  unaided  by  the  inclusion  of  property  other  than  the 
merchandise  subject  to  sale.  The  result  is  thus  wholly  un- 
affected by  the  character  of  the  property  in  controversy. 

But  one  other  question  remains  to  be  determined  to  dis^ 
pose  of  this  appeal,  and  that  is  as  to  whether  Mi-s.  Harbison 
can  be  regarded  as  a  bona  fide  purchaser,  so  that  her  title 
will  be  protected  as  against  the  claim  of  Tufts  under  his  se- 
curity. It  is  contended  that  the  instrument  upon  which 
Tufts  relies  is  wholly  informal  and  not  in  accord  with  the 
provisions  of  the  statute  concerning  chattel  mortgages,  which 
requires  that  such  instruments  must  contain  an  express  pro- 
vision permitting  the  mortgagor  to  retain  possession  of  the 
property  in  order  to  render  the  instrument  valid  as  against 
creditors  if  the  mortgagor  be  found  in  possession.  The  cir- 
cumstances of  this  case  and  the  situation  of  Mrs.  Harbison 
will  not  support  this  contention.  It  is  the  law  as  between 
parties  to  the  transaction,  that  no  particular  form  is  requisite 
for  the  creation  of  a  valid  instrument  for  security  upon  per- 
sanol  property.  It  may  rest  in  parol,  or  it  may  be  evidenced 
by  a  written  instrument.    It  may  contain  the  statutoiy  pro- 
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vision  concerning  the  possession  which  will  render  it  valid  as 
against  creditors,  if  in  proper  manner  it  reaches  the  record, 
or  it  may  be  without  this  provision  and  without  a  record 
and  still  be  good  as  against  everybody  but  creditors  and 
bona  fide  purchasers  without  notice.  In  these  principles  all 
the  authorities  concur,  and  a  citation  would  be  useless.  It 
therefore  follows  as  between  Hosick  &  Company  and  Tufts, 
the  instrument  upon  which  Tufts  relied  as  the  evidence  of 
his  title  was  valid  and  enforceable  as  against  all  but  the  ex- 
cepted parties.  This  leaves  the  naked  inquiry,  whether  Mrs. 
Harbison  is  by  the  transaction  placed  within  the  protection 
accorded  to  the  excepted  classes.  It  is  evident  from  the 
preceding  statement  of  the  history  of  the  case  that  she  was 
neither  a  purchaser  from  Hosick,  nor  one  of  his  creditors, 
when  she  acquired  the  title  on  which  she  relies.  The  mort- 
gage which  Gross  attempted  to  enforce  was  void  as  against 
Tufts*s  claim,  and  he  gained  no  advantage  by  reason  of  its 
seizure  or  sale,  nor  would  it  prevent  Tufts  or  any  other  bona 
fide  creditor  from  following  the  property  and  securing  pre* 
cedence  in  the  payment  of  his  debt.  This  principle  is  clearly 
settled  by  the  two  cases  cited,  and  if  possible  is  made  more 
plain  by  the  subsequent  decision  of  G-erow  v,  Oastello^  11 
Colo.  660. 

These  considerations  dispose  of  all  the  questions  necessary 
to  the  settlement  of  the  rights  of  these  parties.  Perceiving 
no  substantial  error  in  the  record  requiring  a  reversal  of  the 
case  the  judgment  is  affirmed. 

J^ffifTned* 
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Jacob  Schloss,  Plaintipf  in  Error,  v.  Board  of  Co. 
Commissioners  of  Pitkin  County,  Defendant  in 
Error. 

1.  Counties,  when  Sued,  hat  Interpose  the  Statute  of  Limita- 

tions.— In  this  state,  counties  being  bodies  corporate  with  power 
to  contract,  sue,  and  be  sued,  have  the  right  to  interpose  every  de- 
fense to  actions  brought  against  them,  legal  and  equitable,  includ- 
ing the  statute  of  limitations. 

2.  When  Statute   of   Limitations  Commences  to  Run  against 

County  Obdebs. — County  orders,  under  Qen'l  Stat.,  1883,  contain- 
ing no  day  for  payment  are  payable  on  demand,  and  their  presenta- 
tion for  payment  to  the  county  treasurer,  and  his  indorsement  of 
the  fact,  constitutes  demand,  acceptance,  and  promise  to  pay  the 
amount  in  money.  This  gives  the  holder  an  immediate  right  of 
action,  and  the  statute  of  limitations  commences  to  run  from  that 
date. 

Error  to  District  Court  of  Pitkin  CourUtf. 

Mr.  N.  Rollins  and  Mr.  D.  E.  Parks,  for  plaintiff  in 
error. 

Mr.  C.  F.  Wilson,  for  defendant  in  error. 

Richmond,  P.  J.  This  was  an  action  on  county  orders. 
The  single  issue  tendered  for  our  determination  is,  whether 
or  not  the  statute  of  limitations  can  be  interposed  by  the 
county  as  a  defense  to  its  orders  properly  issued,  and  second 
when  the  statute  commences  to  run. 

The  first  question  seems  to  be  well  settled. 

In  this  state  counties  are  declared  to  be  bodies  corporate 
with  power  to  contract,  and  sue  and  be  sued.  This  undoubt- 
edly carries  with  it  the  right  when  sued  to  interpose  every* 
defense,  legal  and  equitable,  which  it  may  have,  including 
the  statute  of  limitations.  Baker  v,  Johnson  Co.^  30  Iowa 
151 ;  Goldman  v.  Conway^  2  McCrary  328 ;  Wood  on  Limita- 
tion of  Actions,  §  53 ;  Evans  v.  Erie  Co.,  66  Pa.  St.  222 ; 
Vol.  I— 10 
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County  of  Lancaster  v.  BrenthaU^  29  Pa.  St.  38 ;  Pelton  v. 
Supervisors  of  Crawford  Co.^  10  Wis.  69. 

The  above  authorities  by  no  means  exhaust  the  list  sup- 
porting this  position. 

The  next  and  most  important  question  is  as  to  the  time 
when  the  statute  begins  to  run.  The  orders  in  this  partic- 
ular case  were  issued  September  16,  1882,  amounting  to  ten 
in  number,  and  for  the  aggregate  amount  of  ^84.80,  and 
drawn  payable  out  of  any  money  in  the  county  treasury  not 
otherwise  appropriated.  On  the  2d  day  of  October,  1882, 
they  were  duly  presented  to  the  treasurer  of  the  county  for 
payment  by  the  holder  and  were  indorsed  by  the  treasurer 
of  that  county, — "  Presented  for  payment  October  2, 1882. 
No  funds.  These  warmnts  draw  interest  from  above  date 
at  ten  per  cent  per  annum.**  This  action  was  commenced 
on  the  15th  day  of  July,  1890.  The  or(Jers  themselves  do 
not  fix  any  time  when  they  are  payable.  They  are  orders 
by  which  the  county  (the  drawer)  authorizes  the  treasurer 
to  pay  certain  sums  of  money.  They  are  a  means  of  pay- 
ment which  furnishes  a  convenient  system  of  vouchers  for 
the  disburaement  of  the  money  of  the  county.  The  statute 
denominates  them  as  oi*ders.  Gen.  Stats.  1883,  §§  544,  546, 
554,  556,  367. 

Tlie  statute  manifestly  intended  that  the  orders  should  be 
presented  to  the  county  treasurer  for  payment,  for,  by  sec- 
tion 637,  Gen.  Stats.  1883,  it  is  provided,—"  That  county 
orders  properly  attested  shall  be  entitled  to  a  preference  as 
to  payment  according  to  the  order  of  time  in  which  they 
may  be  presented  to  the  county  treasurer  "  *  *  *. 

They  are  orders  for  the  payment  of  money  on  demand ; 
the  statute  provides  the  manner  in  which  the  demand  shall 
be  made  and  the  indoraemetit  of  the  treasurer  is  an  accept- 
*ance  of  the  orders,  a  promise  to  pay  the  money  from  and 
after  such  presentation  and  acceptance.  The  debt  is  due 
and  payable  at  that  time  and  the  holder  has  a  cause  of  action 
and  the  authorities  suppoit  this  position. 

In  the  case  of  Terry  v.  City  of  Milwaukee^  15  Wis.  490, 
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it  is  held  that  an  order  drawn  on  the  treasurer  of  the  city  of 
Milwaukee  directing  him  to  pay,  no  day  of  payment  being 
mentioned,  imports  that  the  order  was  payable  on  demand 
out  of  any  money  in  the  hands  of  the  treasurer  which  could 
be  properly  applied  to  that  purpose. 

In  the  case  of  International  Bajik  of  St,  Louis  v,  Franklin 
County,  65  Mo.  105,  it  is  held  that  a  county  warrant  payable 
out  of  any  money  in  the  treasury  appropriated  for  county 
expenditures  is  a  written  acknowledgement  of  indebtedness 
by  the  county  and  if  not  paid,  when  presented,  may  be  sued 
on  by  the  legal  holder,  although  there  is  no  money  in  the 
treasury  to  pay.  The  court  in  announcing  the  opinion  in 
that  case  uses  the  following  language :  ^^  A  warrant  is  both 
a  judicial  ascertainment  and  a  written  acknowledgment  of 
indebtedness  by  the  county."  Campbell  v.  County  of  Polk, 
8  Iowa  467 ;  Mils  Co.  Nat  Bank  v.  Mills  Co.,  67  Iowa  697. 

In  the  case  of  Packard  v.  Tovm  of  Bovina,  24  Wis.  882,  it 
was  held  that,  *^A  town  is  not  liable  on  an  order  drawn 
i^inst  its  treasurer,  until  after  demand  and  refusal  of  pay- 
ment." 

A  suit  may  be  maintained  against  the  county  upon  a 
county  order  after  it  has  been  presented  to  the  treasurer  of 
the  county  and  payment  refused.  Savage  v.  Supervisors  of 
Crawford  Co.,  10  Wis.  49 ;  Markwell  v.  B.  of  Supervisors  of 
Waushara  Co.,  10  Wis.  78. 

By  the  express  terms  of  the  statute,  the  statute  of  limi- 
tations begins  to  run  from  the  time  when  the  right  of  action 
accrues.  Section  2168,  Gen.  Laws  1888.  And  in  all  cases 
where  a  demand  is  necessary  to  fix  the  liability  of  the  party, 
except  where,  as  is  the  case  in  several  of  the  states,  provis- 
ion is  made  in  the  statute  that  when  a  demand  is  necessary 
before  an  action  can  be  brought  it  shall  be  deemed  to  have 
been  made  at  the  time  when  the  right  to  make  the  demand 
accrued,  the  statute  of  limitations  is  not  put  in  motion  until 
such  demand  is  made.  Wood  on  Limitation  of  Actions, 
par.  117, 118. 

These  authorities  and  many  others  that  might  be  cited, 
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coupled  with  the  sections  of  the  statute,  clearly  warrant  the 
foregoing  conclusion.  This  being  so,  and  it  appearing  upon 
the  face  of  the  complaint  that  more  than  six  years  had  expir- 
ed from  the  time  of  presentation  to  the  time  of  the  institution 
of  the  action,  there  is  no  escaping  the  conclusion  that  the 
judgment  of  the  court  in  sustaining  the  demurrer  to  the 
complaint  was  correct. 

It  may  be  well  to  remark  in  this  connection  that  this  opin- 
ion is  based  upon  the  provisions  of  the  General  Statutes  of 
1888.  Since  that  time  i-adical  changes  have  been  made  by 
the  legislature  with  reference  to  the  manner  of  allowing  and 
paying  county  indebtedness.  This  opinion  has  no  applica- 
tion to  the  existing  statute. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


«*•»»- 


T"i48         Nathan  W.  Savage,  Jr.,  Appellant,  v.  Samttbl  Pel- 

1    288 

TON  AND   ElIAS   PbLTON,  ApPELLEES. 

1.  AoEiTTS,  AHD  LIMITATIONS  OP   Theib  AuTHOBrrT. — The  general 

rule  is  that  the  limits  of  an  agent^s  authority  are  to  be  found  in 
the  instrnctions  of  his  principal,  but  the  agent  is  entitled  to  em- 
ploy all  the  necessary  and  usual  means  to  execute  his  authority. 
This  implied  authority  is  restricted  to  his  right  to  use  all  ordinary 
means  justified  by  the  usages  of  the  particular  trade  in  which  he  is 
engaged. 

2.  When  Usages  of  Trade  Part  op  Agent's  Instructions. — ^Where 

the  rights  of  third  paiiies  are  concerned,  the  usage  or  custom  of 
the  particular  business  is  to  be  taken  as  a  part  of  the  agent's  in- 
structions, provided  its  existence  and  uniformity  in  the  particular 
line  be  clearly  established  by  the  evidence. 
8.  Traveling  Salesman — ^Disposing  of  His  Samples.  —  An  agent 
employed  to  solicit  orders  for  goods  upon  samples  furnished  him 
by  his  employer  is  not  authorized  to  dispose  of  the  samples  with- 
out original  authority  for  that  purpose.  His  right  to  do  so  cannot 
be  implied. 

Appeal  from  District  Court  of  Pueblo  County. 
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Messrs.  J.  C.  Elwell  and  L.  B.  Gibsok,  for  appellant. 

Mr.  Alvis  Mabsh,  for  appellees. 

BisSELL,  J.  The  Peltons,  as  copartnei's,  brought  this 
action  against  Savage  to  recover  the  possession  of  a  lot  of 
personal  property  described  in  the  complaint,  or  its  value, 
which  was  alleged  to  be  six  hundred  dollars,  with  damages 
for  the  detention.  The  issues  in  the  case  were  made  by  a 
denial  of  the  complaint,  and  by  a  defense  based  upon  aver- 
ments of  the  purchase  of  the  property  by  Savage,  Jr.,  from 
one  Herman,  who  was  said  to  be  the  agent  of  the  Peltons, 
with  authority  to  sell  the  property  in  dispute.  According  to 
the  evidence,  Herman  was  a  traveling  salesman  for  S.  Pelton 
&  6ix)ther,  employed  to  travel  within  a  certain  designated 
district  and  sell  goods  for  the  fii*m  from  samples  which  he 
carried  in  trunks  furnished  for  the  purpose.  He  was  sup- 
plied with  samples  of  all  the  various  classes  of  goods  handled 
by  the  firm,  save  that  as  to  gloves  and  stockings,  and  things 
of  that  description,  only  one  of  a  pair  was  used.  During  one 
of  his  trips  he  sold  his  three  trunks  with  their  contents  to 
the  appellant  Savage,  in  Pueblo,  for  two  hundred  and  ninety 
dollars,  which  was  only  a  little  over  sixty  per  cent  of  their 
wholesale  value  in  Denver,  according  to  the  verdict  of  the 
jury.  The  goods  were  not  sold  by  inventory,  and  scarcely 
by  inspection,  but  for  a  lump  sum  which  he  appropriated. 
The  goods  in  the  trunks  were  marked  with  the  name  of  the 
house  in  Denver.  The  purchaser  made  no  inquiries  as  to 
Herman's  authority,  or  his  right  to  sell,  either  of  Herman 
himself  or  of  the  house.  It  was  established  by  the  evidence 
and  by  the  verdict  of  the  jury  that  Herman  had  no  authority 
to  make  the  sale,  and  that  he  was  simply  an  agent  to  solicit 
orders  to  be  sent  to  the  house  to  be  filled,  according  to  the 
usage  of  traveling  salesmen  in  such  cases. 

It  is  not  contended  by  counsel  for  the  appellant  that  the 
agent,  Herman,  possessed  any  actual  authority  to  sell  the 
goods  which  are  the  subject  of  the  controversy.    It  is  in- 
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sisted,  however,  that  the  power  is  to  be  implied  from  the 
character  of  the  agency  and  from  the  ordinary  methods  used 
in  its  execution.  This  cannot  be  conceded.  The  law  is  clear 
that  the  limits  of  an  agent's  authority  are  to  be  found  in  the 
instructions  of  his  principal.  This  general  rule  is  necessa- 
rily subject  to  the  modification,  that  the  agent  is  entitled  to 
employ  all  the  necessary  and  usual  means  of  executing  the 
principal's  authority,  and  that  this  implied  power  is  fre- 
quently modified  by  his  right  to  use  all  the  ordinary  means 
justified  by  the  usages  of  the  trade  in  which  he  is  engaged. 
Neither  of  these  principles  is  broad  enough  to  confer  upon 
an  agent,  employed  to  solicit  orders  for  goods  upon  the 
strength  of  samples  furnished  him,  authority  to  sell  those 
things  which  are  essentially  necessary  to  the  performance  of 
his  duties.  The  absence  of  original  authority  to  sell  the 
goods  being  both  proven  and  established  by  the  verdict  of 
the  jury,  it  cannot  be  declared  as  a  matter  of  law  that  the 
salesman  had  implied  authority  to  dispose  of  the  property. 
Diversy  v.  Kelhgg^  44  111.  114 ;  Swell's  Evans  on  Agency, 
•p.  107. 

The  force  of  these  rules  was  evidently  felt  upon  the  trial, 
since  the  appellant  sought  to  escape  his  obligation  by  offer- 
ing proof  of  the  existence  of  a  usage  or  custom  in  the  trade, 
from  which  the  jury  would  be  warranted  in  finding  that  the 
agent  possessed  the  authority  necessary  to  make  the  sale. 
The  principal  error  assigned  and  argued  is  based  upon  the 
action  of  the  court  in  withdrawing  from  the  consideration  of 
the  jury  the  evidence  introduced  upon  this  subject.  There 
can  be  no  question  concerning  the  admissibility  of  this  sort 
of  evidence.  The  rule  which  permits  a  usage  or  custom  of 
a  particular  business  or  trade  to  be  taken  as  a  part  of  the  in- 
structions to  an  agent,  where  the  rights  of  third  parties  are 
concerned,  seems  to  be  well  established  by  the  authorities. 
To  make  the  proof  available  for  the  purposes  of  establishing 
the  authority,  the  evidence  of  the  custom  must  be  clear  and 
satisfactory.  It  must  be  uniform,  notorious  and  reasonable, 
and  it  must  be  established  by  proof  of  its  uniformity  in  the 
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particular  business  which  it  concerns.     HcUl  v.  StorrSn  7 
Wis.  217. 

The^  proof  of  custom  in  this  case  in  none  of  its  aspects 
reaches  the  level  required  by  the  authorities.  It  was  neither 
established  by  evidence  that  it  was  the  custom  of  all  travel- 
ing salesmen  to  dispose  of  their  trunks  and  samples  at  will, 
nor  was  it  shown  that  such  a  custom  prevailed  in  the  partic- 
ular business  in  which  Herman  was  employed.  The  evidence 
did  not  even  tend  to  establish  such  a  usage.  The  only  proof 
offered  upon  the  subject  was  that  of  a  few  particular  cases, 
or  special  transactions,  in  other  lines  than  the  trade  in  which 
S.  Pelton  &  Brother  were  engaged.  There  is  little  hesitancy 
in  reaching  this  conclusion,  since  it  is  apparent  from  the  rec- 
ord that  the  transaction  was  of  the  sort  to  put  on  the  pur- 
chaser the  duty  of  ascertaining  the  authority  of  the  agent 
with  whom  he  dealt.  In  the  present  case  the  appellant  was 
dealing  with  a  traveling  salesman,  who  represented  a  house 
within  easy  telegraphic  distance  of  the  purchaser's  place  of 
business,  and  it  would  not  be  unreasonable  to  hold  him  to 
the  duty  of  inquiry  as  to  the  authority  of  the  agent  when  he 
was  selling  in  bulk  what  was  evidently  his  only  means  of 
transacting  the  business  of  his  principal. 

The  court  was  entirely  justified  in  withdrawing  from  the 
jury  all  the  evidence  of  custom  introduced  on  the  trial.  Un- 
der the  law  as  declared,  the  custom  was  not  established,  and 
had  the  jury  upon  the  strength  of  this  testimony  found  that 
the  agent  possessed  the  authority  to  make  the  sale  the  court 
would  have  been  compelled  to  set  aside  the  verdict  as  against 
the  law,  and  contrary  to  the  evidence.  Under  circumstances 
like  these  it  is  undoubtedly  the  rule  that  the  power  is  vested 
in  the  court  to  determine  whether  the  evidence  offered  tends 
to  support  the  allegations  of  the  party  in  whose  behalf  it  is 
introduced,  and  where,  as  in  this  case,  there  is  a  complete 
failure  of  proof  on  any  particular  subject  it  is  not  only  clear- 
ly within  the  power  but  it  is  also  the  duty  of  the  court  to 
withdi-aw  from  the  jury  the  consideration  of  any  such  mat- 
ter.   Proffatt  on  Jury  Trials,  §  861.    Behrens  v.  K.  P.  IS  way 
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Co.,  5  Colo.  400  ;  Brasher  v.  D.  ^  B,  &.  Rway  Co,,  12  Colo. 
884. 

We  are  satisfied  upon  the  record  that  the  judgment  should 
be  affirmed. 

Affirmed. 


<•■•» 


The  Colorado  Midland  Railway  Company,  Appel- 
lant, V.  Gertrude  Trevarthen,  Appellee. 

1.  Legal  Effect  of  Cboss-examikatiok. — ^Where  the  defendant's  de- 

murrer to  a  complaint  for  damages  has  been  overruled,  and  he  de- 
clines to  plead  further,  but  is  permitted  to  cross-examine  the  plaint- 
IfTs  witnesses  on  the  question  of  damages,  the  refusal  of  the  court 
to  state  the  legal  efifect  of  the  cross-examination  is  not  reyiewable 
error. 

2.  Damaoes  to  AsuTTiNa  Lots  by  Constbuction  of  Railboad. — 

Damages  to  abutting  town  lots  by  reason  of  the  construction  of  a 
railroad  in  the  street  enure  to  the  owner  of  the  fee,  and  no  not  pass 
by  a  transfer  of  the  title.  A  subsequent  purchaser  takes  the  pro- 
perty cum  onere, 
8.  Necessabt  Allegations  ik  Complaint  fob  Damages. — ^The  alle- 
gation in  a  complaint  for  damages,  of  ownership  with  reference  to 
the  time  of  construction  of  the  railroad,  is  essential,  since  it  is  a 
traversable  fact  and  bears  largely  on  the  measure  of  recovery.  So, 
likewise,  are  ihe  special  damages  which  a  lot  owner  sustains  beyond 
other  citizens  of  the  town,  and  which  constitute  the  limit  of  his  re- 
covery when  the  statute  authorizes  the  construction  of  the  road,  and 
an  ordinance  permits  the  use  and  occupation  of  the  street.  Failure 
to  aver  such  damages  in  a  traversable  maniier  renders  the  com- 
plsunt  subject  to  demurrer. 

Appeal  from  District  Court  of  Pitkin  County, 
Messrs.  Rogers  &  Cuthbert,  for  appellant. 
Mr.  J.  £.  McGrew,  for  appellee. 
BissELL,  J.     The  injury  complained  of  was  occasioned 
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by  the  constraction  of  the  Midland  Railway  in  one  of  the 
streets  of  the  city  of  Aspen.  The  suit  was  brought  by  Mrs. 
Trevarthen,  in  the  district  court  of  Pitkin  county.  The 
company  demurred  to  the  complaint,  and  when  the  demurrer 
was  overruled  declined  to  plead  further,  and  prosecuted  this 
appeal  from  the  final  judgment.  When  it  was  entered  evi- 
dence was  introduced  to  show  the  extent  and  character  of 
the  damages  which  had  been  sustained  by  the  building  of 
the  road,  and  this  is  set  out  in  the  record.  The  only  purpose 
sought  to  be  subserved  by  the  production  of  that  testimony 
is  to  support  the  alleged  error  committed  by  the  court  in  re- 
fusing, to  the  counsel  of  the  company,  the  right  to  cross- 
examine  the  witnesses  at  the  time  the  proof  was  taken. 
Whatever  may  be  the  law  as  to  the  right  to  cross-examine 
witnesses  introduced  under  such  circumstances,  and  for  such 
a  purpose,  tlie  objection  is  untenable,  since  the  record  discloses 
the  fact  that  the  right  to  cross-examine  was  conceded.  The 
court  declined  to  state  the  legal  effect  of  such  action,  but  con- 
ceded the  right  of  cross-examination  to  the  fullest  extent, 
leaving  the  matter  of  its  effect  open  for  subsequent  consid- 
eration. There  was  no  error  in  this  proceeding,  and  what 
the  court  did  was  not  done^  in  such  a  manner  as  to  be  pre- 
judicial to  the  appellant's  rights. 

The  only  error  available  is  that  predicated  upon  the  ruling 
of  the  court  on  the  demurrer  to  the  complaint.  It  would  not 
be  advantageous  to  the  profession  to  set  out  the  complaint 
in  extenso^  to  show  its  insufficiency,  or  to  confirm  the  ade- 
quacy of  the  reasons  assigned  for  the  overruling  of  the  action 
of  the  couii;.  It  is  enough  to  say  that  in  two  particulars  the 
complaint  was  radically  defective.  It  is  the  law  of  this  state, 
that  a  lot  owner  can  only  recover  for  those  damages  which 
he  has  sustained  from  the  construction  or  operation  of  a  road 
subsequent  to  the  time  when  he  acquired  his  title  to  the 
property.  If  the  road  has  been  constructed  and  is  in  opera- 
tion at  the  time  he  gets  title,  he  is  supposed  to  have  taken  it 
cum  anere^  and  to  have  paid  the  lesser  price  because  of  the 
disadvantages.     The  damages  arising  from  the  construction 
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enure  to  the  holder  of  the  fee,  and  do  not  pass  by  the  deed 
which  transfers  the  title.  This  principle,  which  has  been 
recognized  in  the  previous  adjudications  of  the  state,  in  no 
manner  affects  the  right  to  recover  any  damages  which  may 
be  sustained  from  those  acts  of  the  company  which  may 
further  diminish  the  value  of  the  property.  The  allegation 
of  ownership  with  reference  to  the  time  of  construction  is 
essential,  because  it  beara  largely  on  the  measure  of  recovery. 
It  is  a  traversable  fact  on  which  the  company  has  the  right 
to 'take  issue  and  be  heard.  It  is  equally  true,  that  for  the 
construction  of  a  road  along  the  streets  of  a  city,  when  it  is 
built  under  statutes  which  authorize  its  construction,  and 
under  ordinances  which  permit  the  use  and  occupation  of 
the  streets  of  the  city,  the  abutting  lot  owner  can  only  re- 
cover for  the  special  damages  which  he  sustains  beyond  what 
he  suffei's  in  common  with  the  other  denizens  of  the  city. 
It  is  a  necessary  corollary,  that  if  these  special  damages  only 
are  recoverable  in  this  sort  of  an  action,  they  must  be  aver- 
red, and  averred  in  a  tmversable  fashion,  so  that  evidence 
may  be  taken  upon  the  issue,  and  it  submitted  to  the  jury. 
The  complaint  was  defective  in  these  particulars,  and  since 
they  are  of  the  substance,  the  ruling  of  the  court  may  be 
complained  of  on  this  appeal.  Oity  of  Denver  v.  Bayer^  7 
Colo.  118 ;  Denver  S.  F,  JR.  Co.y  et  aZ.,  v.  Domke^  et  ah^  11  Colo. 
247 ;  Jackson  v.  Ackroyd^  15  Colo.  588 ;  Town  of  LongmorU 
V,  Parker^  14  Colo.  887 ;  Walley  v.  Platte  ^  Denver  Ditch 
Co.,  15  Colo.  579  ;LB.^  W.  B.  Co.  v.  McLaughlin,  77  lU. 
275. 

For  the  error  committed  in  overruling  the  demurrer,  the 
cause  must  be  reversed  and  remanded  to  the  court  below  for 
further  proceedings  in  conformity  with  this  opinion. 

Reversed. 


1891.]  CXTl^NINGHAM  ¥•  ThB  PbOPLB,  KTO.  166 


Ed.  CiTNinNGHAH,  AppktJiAnt,  v.  Thb  Peoplb,  bto., 

Appellee. 

SsLLDfTO  Liquor  oir  Suin>AY. — ^Where  the  board  of  trustees  of  an  in- 
corporated town  assumed  control  of  the  sale  of  liquors  within  its 
limits  in  pursuance  of  the  statute,  and  passed  an  ordinance  author- 
ising the  issuing  of  licenses  for  the  purpose,  a  saloon-keeper  who 
has  been  granted  such  license  is  not  liable  to  indictment  under  sec- 
lion  839,  of  the  Gen'l  Stat,  for  *'  Jceeping  open  a  tippling-house  on 
the  Sabbath  day,*'  in  the  absence  of  an  ordinance  to  that  effect. 

Appeal  from  DUtrict  Court  of  Chunnison  County. 
Messns.  Gullett  &  Crump,  for  appellant. 

Joseph  H.  Matjpik,  attorney  general,  for  appellees. 

Richmond,  P.  J.  This  case  is  submitted  upon  an  agreed 
state  of  facts.  Appellant,  Ed.  Cunningham,  was  indicted 
by  the  grand  jury  for  keeping  open  a  saloon  where  intoxi- 
cating liquors  were  sold  on  the  Sabbath,  in  the  town  of 
Crested  Butte,  Gunnison  county.  It  is  admitted  that  he 
held  a  license  from  the  trustees  of  said  town  to  sell  and  deal 
in  intoxicating  liquors  and  that  the  board  of  trustees  had, 
prior  to  the  said  alleged  defense,  assumed  control  of  the  sale 
of  intoxicating  liquors  within  the  limits  of  said  town  and 
had  granted  said  appellant  such  license,  and  that  the  trustees 
had  passed  an  ordinance  in  due  form  relating  to  the  licensing 
of  such  business  and  the  regulation  of  the  same  which  was 
in  full  force  on  the  day  of  such  alleged  offense ;  and  that 
there  was  no  ordinance  in  existence  prohibiting  or  controlling 
the  sale  of  liquors  on  Sunday. 

Upon  the  agreed  state  of  facts  the  court  found  the  appel- 
lant guilty,  and  assessed  a  fine.  From  this  judgment  the 
defendant  appeals. 

It  is  insisted  that  subdivision  18  of  section  8812,  Gen. 
Laws  1888,  grants  to  towns  and  cities  the  exclusive  right 


i  i» 

17c  314 
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to  license  and  regulate  the  sale  of  intoxicating  liquors  with- 
in such  towns  and  cities,  and  that  no  indictment  for  a  viola- 
tion of  section  889,  to  wit :  "  Keeping  open  a  tippling-house 
on  the  Sabbath  day,"  can  be  maintained. 

Subdivision  18  of  said  section  8312  provides  that  towns 
and  cities  shall  have  the  exclusive  right  to  license,  regulate, 
or  prohibit  the  selling  or  giving  away  of  any  intoxicating, 
malt,  vinous,  mixed  or  fermented  liquor  within  the  limits  of 
the  city  or  town,  or  within  one  mile  beyond  the  outer  boun- 
daries thereof,  except  where  the  boundaries  of  the  two  cities 
or  towns  adjoin,  the  license  not  to  extend  beyond  the  mu- 
nicipal year  in  which  it  shall  be  granted  and  to  determine 
the  amount  to  be  paid  for  such  license  *  *  *  . 

We  deem  it  unnecessary  to  discuss  at  length  the  proposi- 
tion presented  by  this  agi-eed  state  of  facts.  It  has  repeat- 
edly received  the  consideration  of  the  supreme  court  of  this 
state  and  we  are  somewhat  surprised,  in  the  light  of  those 
decisions,  that  it  was  found  necessary  for  the  appellant  to 
prosecute  this  appeal. 

In  the  case  of  JRogers  v.  The  People^  9  Colo.  450,  it  is  ex- 
pressly declared  that  it  is  competent  for  the  legislature  to 
confer  upon  the  city  authorities  exclusive  control,  and  such 
exclusive  control  having  been  given,  a  party  cannot  be  in- 
dicted under  the  general  law  of  the  state,  such  power  hav- 
ing been  accepted  by  the  enactment  of  an  ordinance  covering 
the  offense. 

In  Buffsmith  v.  The  People^  8  Colo.  175,  it  is  declared  that 
"  The  grant  of  exclusive  power  and  authority  to  one  juris- 
diction to  restrain,  regulate  or  prohibit  a  business  as  to  every 
day  in  the  week,  is  irreconcilable  with  the  existence  of  a  con- 
current power  to  prohibit  the  exercise  of  the  same  vocation 
upon  a  single  day  in  the  week." 

In  Hetzer  v.  The  People^  4  Colo.  45,  it  is  announced  that 
"Where  the  legislature  vests  either  in  the  city  or  county  au- 
thorities the  exclusive  right  to  license  vendoi*s  of  spirituous 
liquors,  a  license  to  a  vendor  from  the  authority  exclusively 
authorized  to  grant  it  is  all  that  can  be  required." 
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The  foregoing  cases  are  confirmed  by  the  supreme  court 
in  the  case  of  ffeinssen  v.  TJie  State^  14  Colo.  228.  Such 
being  the  conclusion  of  the  supreme  court  of  this  state,  no 
alternative  is  left  us  but  to  say  that  the  judgment  must  be 
reversed  and  the  cause  remanded  for  proceedings  in  con- 
formity with  this  opinion. 

Meversed, 


Jacob  May,  Plaintiff  in  Error,  v.  The  People  of 

THE  State  of  Colorado,  Defendant  in  Error.  ris^ 

19c  183 
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City  Obdinancss — When  Invalid. — The  attempt  of  a  city  council,        |  aBs  634 
by  ordinance,  to  prevent  the  prosecution  of  lawful  business  avoca-  i      157 

tions,  not  declared  by  any  ordinance  to  be  nuisances,  within  the  1^^  ^^^ 
city  limits  without  a  permit  or  license  from  the  city  council,  is  not 
authorized  by  the  statute  which  confers  on  municipalities  power  to 
declare  what  shall  be  a  nuisance,  and  to  abate  the  same.  Such  an 
ordinance  is  repugnant  to  fundamental  rights  in  that  it  is  suscepti- 
ble of  being  used  to  unjustly  discriminate  between  individuals 
equally  worthy  and  respectable,  by  permitting  certain  individuals 
to  pursue  the  avocations  mentioned,  while  denying  the  privilege  to 
other  persons  of  the  same  class,  or  by  making  acts  done  by  one  per- 
son penal  and  imposing  no  penalty  for  the  same  act  when  done  un- 
der like  circumstances  by  another. 

Error  to  County  Court  of  Las  Animas  County, 
Mr.  Caldvstell  Yeaman,  for  plaintiff  in  error. 
Mr.  Jesse  G.  Northcutt,  for  defendant  in  error- 

Richmond,  P.  J.  This  was  a  prosecution  originally  in- 
stituted before  a  police  magistitite  in  the  city  of  Trinidad  to 
recover  from  Jacob  May,  plaintiff  in  error,  a  penalty  for  the 
violation  of  a  regulation  or  ordinance. 

The  case  was  tried  and  a  penalty  of  $20  fine  imposed. 
Thereafter  an  appeal  was  taken  to  the  county  court  of  Las 
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Animas  county  where  it  was  tried  upon  an  agreed  state  of 
facts  as  follows : 

^^  That  the  defendant  did,  at  the  time  and  in  the  manner 
and  form  as  alleged  in  the  complaint  filed  herein,  keep  and 
store  green  and  dry  hides  and  pelts  in  large  quantities  within 
the  corporate  limits  of  the  city  of  Trinidad,  without  permis- 
sion from  the  city  council  of  said  city  so  to  do. 

^'That  the  storing  of  green  hides  and  pelts  is  the  char- 
acter of  business  which  may  or  may  not  be  a  nuisance,  ac- 
cording to  the  surrounding  circumstances. 

^^That  section  11  of  an  ordinance  concerning  nuisances 
reads  as  follows : 

"  Section  11.  Any  person  who  shall  kill  or  dress  any  cat- 
tle, calves,  sheep  or  swine,  or  shall  steam  or  render  any  lard 
or  tallow,  or  store  any  green  or  dry  hides  or  pelts  within  the 
city,  without  permission  from  the  city  council,  shall  upon 
conviction,  be  fined  in  a  sum  not  less  than  ten  nor  more  than 
fifty  dollars  for  each  offense ;  and  such  permit  shall  not  be 
construed  into  a  license  to  emit,  cause  or  be  the  author  of 
any  nuisance  in  any  case  whatever. 

^'That  the  storing  of  green  and  dry  hides  is  a  business 
which  in  its  character  is  easily  susceptible  of  becoming  offen- 
sive and  nauseous." 

Upon  this  agreed  state  of  facts,  the  county  court  adjudged 
the  plaintiff  in  eiTor  guilty,  assessed  a  fine  of  ten  dollars  and 
costs  and  committed  him  to  the  county  jail  until  paid.  To 
reverse  this  judgment  this  writ  of  error  is  prosecuted. 

There  being  no  dispute  as  to  the  facts,  the  only  question 
presented  by  the  record  is,  whether  this  regulation  or  ordi- 
nance is  valid. 

It  is  true,  plaintiff  in  error  insists  in  his  argument  that  the 
proceedings  before  the  police  magistrate  were  irregular,  but 
the  record  fails  to  disclose  the  fact  that  he  insisted  upon  this 
in  the  county  court.     Therefore  it  will  not  be  considered. 

The  contention  of  plaintiff  in  error  is  that  the  ordinance 
referred  to  is  in  violation  of  the  federal  constitution,  and  of 
section  2  of  the  state  constitution,  and  that  it  is  invalid  be- 
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cause  it  is  unreasonable,  partial,  oppressive  and  unfair,  and 
tends  to  confer  upon  the  city  council  power  to  create  a 
monopoly.  ♦  *  *  An  analysis  of  this  ordinance  becomes 
necessary  to  the  determination  of  the  question  presented. 

Under  the  General  Statutes  of  this  state,  section  3312, 
page  970,  the  following  authority  is  conferred  upon  munici- 
palities ;  (subdivision  45)  ^^  to  declare  what  shall  be  a  nui- 
sance and  to  abate  the  same  and  to  impose  fines  upon  parties 
who  may  create,  continue,  or  suffer  nuisances  to  exist;" 
(subdivision  58)  ^^  to  prohibit  any  offensive  or  unwholesome 
business  to  be  established  within,  or  within  one  mile  of  the 
Umits  of  the  corporation." 

This  ordinance  does  not  purport  to  declare  the  storing  of 
hides  and  pelts  within  the  city  limits  a  nuisance,  but  does 
assume  that  the  city  counsel  may  prohibit,  by  declining  to 
grant  permission,  or  may  grant  permission  as  their  inclination 
may  prompt.  They  may  go  so  far  as  to  say  that  one  indi- 
vidual may  exercise  the  privilege,  and  that  another  equally 
respectable  shall  not. 

f  rue  it  is  admitted  in  the  stipulation  that  such  business 
may  become  a  nuisance,  so  also  may  many  other  vocations 
and  trades,  but  yet  they  are  not  nuisances  per  se,  A  livery 
stable,  a  slaughter  house,  a  butcher  shop,  a  boarding  house, 
a  hotel,  chemical  works,  refinery  and  smelter,  a  sugar  re- 
finery, a  railroad,  enterprises  requiring  large  smoke-stacks,  a 
private  barn  where  a  number  of  horses  are  kept  and  cared 
for,  a  theatre  for  the  resort  of  all  classes,  a  blacksmith  shop, 
a  foundry,  all  such  may  become  a  nuisance  and  are  as  easily 
susceptible  of  becoming  a  nuisance  as  it  is  admitted  that  of 
storing  hides  and  pelts  could  be. 

Taking  this  view  then  of  the  ordinance  I  can  reach  no  other 
conclusion  than  that  it  does  not  come  within  the  authority 
conferred  by  the  general  laws  upon  a  municipality ;  and  that 
it  is  discriminating.  It  is  true  that  it  may  be  said  the  city 
council  might  not  discriminate  in  favor  of  one  against  another, 
but  that  they  have  reserved  to  themselves  the  power  so  to 
do  cannot  be  denied ;  and  also  that  they  have  reserved  the 
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light  to  determine  when,  where  and  by  whom  such  an  enter- 
prise may  be  conducted  cannot  be  di^jputed.  That  it  may 
become  a  nuisance  cannot  contribute  to  the  support  of  de- 
fendant in  error's  contention,  for  certain  it  is  that  if  it  be  a 
fact  that  the  storing  of  hides  and  pelts  within  the  city  limits 
of  a  city  is  a  nuisance,  it  conclusively  follows  that  the  city 
cannot  by  its  permission  allow  a  nuisance  to  exist  within  its 
limits.  A  license,  an  ordinance,  a  regulation,  or  a  i-esolution 
permitting  the  existence  of  a  nuisance  within  the  limits  of  a 
corporate  town  or  city  would  be  held  invalid.  The  lan- 
guage of  the  ordinance  supports  this  assertion,  for  it  declares 
that  ^'  such  permit  shall  not  be  construed  into  a  license  to 
emit,  cause  or  be  the  author  of  any  nuisance  in  any  case 
whatever."  If  the  storing  of  hides  and  pelts  be  not  a  nui- 
sance, then  the  ordinance  has  no  application  and  is  not  within 
the  authority  conferred  by  the  geneml  laws,  and  aims  to 
suppress  a  lawful  vocation.  Ordinances  must  apply  to  all 
alike. 

In  Tugman  v.  City  of  Chicago^  78  111.  405,  this  doctrine  is 
announced  : — "  Where  power  is  conferred  upon  the  legisla- 
tive department  of  a  municipal  corporation  to  enact  by-laws 
and  ordinances  for  the  better  government  of  the  inhabitants 
of  a  municipality,  the  body  entrusted  with  that  power,  in  its 
exercise,  cannot  enact  ordinances  that  are  unreasonable,  op- 
pressive, or  such  as  will  create  a  monopoly.  An  ordinance 
tlierefore  which  would  make  the  act  done  by  one  penal,  and 
im]iose  no  penalty  for  the  same  act  done,  under  like  circum- 
stances, upon  another,  could  not  be  sanctioned  or  sustained, 
because  it  would  be  unjust  and  unreasonable."  City  of  Chi- 
cago  V.  Rumpff^  46  111.  90. 

This  doctrine  has  been  followed  by  the  supreme  court  of 
Illinois ;  also  by  the  present  appellate  court  of  that  state. 

In  the  case  of  Village  of  Braceville  v.  Dogherty^  30  111.  Ap- 
pellate Court  Reports  645,  involving  the  construction  of  a 
similar  ordinance  or  regulation,  the  court,  in  delivering  the 
opinion,  quotes  at  considerable  length  from  Dillon  on  Munic^ 
ipal  Corporations  in  support  of  the  theoiy  herein  advanced. 
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It  says :  ^^  Such  ordinances  must  be  reasonable  and  not  op- 
pressive, or  repugnant  to  fundamental  rights,  or  courts  will 
declare  them  void.  Ordinances  must  be  impartial,  fair  and 
general.  It  would  be  unreasonable  and  unjust  to  make, 
under  similar  circumstances,  an  act  done  by  one  person  pe- 
nal, and  if  done  by  another  not  so.  Ordinances  which  have 
this  effect  cannot  be  sustained.  Special  and  unwarranted 
discrimination,  or  unjust  or  oppressive  intei-ference  in  partic- 
ular cases  is  not  to  be  allowed.  The  powers  vested  in  mu- 
nicipal corporations,  should,  so  far  as  practicable,  be  exercised 
by  ordinances  general  in  their  nature  and  impartial  in  their 
operation.'* 

The  prosperity  alike  of  the  community  and  of  the  individ- 
ual is  largely  promoted  by  leaving  every  man  free  to  occupy 
himself  in  such  business  and  in  such  place  as  the  demands 
of  patronage  and  his  own  particular  means  and  qualifications 
indicate. 

Municipal  ordinances  are  passed  by  a  body  representing 
the  whole  community  and  for  the  purpose  of  regulating 
matters  which  affect  the  general  welfai^,  and  their  provisions 
should,  so  far  as  practicable,  affect  each  member  of  the  com- 
munity alike. 

Ordinances  should  neither  favor  nor  discriminate  against 
any  person  or  class  of  persons,  or  any  particular  portion  of 
the  municipal  territory.  Their  burdens  and  their  benefits 
should  rest  equally  upon  all.  Tlie  law  of  a  municipality, 
like  the  laws  of  a  state,  should  be  uniform  and  of  a  general 
operation  within  the  corporate  limits,  and  any  unnecessary, 
distinct  discrimination  between  persons,  classes,  or  locations, 

will  invalidate  them Municipal  Police  Ordinances, 

§  185 ;  Town  of  Lake  View  v.  Letz  et  aL^  54  III.  82. 

^^  The  common  business  and  callings  of  life,  the  ordinary 
trades  and  pursuits  which  are  innocuous  in  themselves,  have 
been  followed  in  all  communities  from  time  immemorial  and 
must,  therefore,  be  free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue  them  without  let  or 
hindrance  except  that  which  is  applied  to  all  persons  of  the 
Vol.  I— 11 


162  Mat  v.  People  op  Colorado.     [Sept.  T., 

same  age,  sex  and  condition  is  a  distinguishing  priyilege  of 
citizens  of  the  United  States  and  an  essential  element  of 
that  freedom  which  they  claim  as  their  birthright." 

The  above  is  the  language  of  Justice  Field  in  the  case  of 
Butcher* %  Union  v.  Crescent  City  Co.^  Ill  U.  S.  Rep.  767,  and 
with  the  doctrine  therein  expressed  I  agree,  and  if  it  be  cor- 
rect then  this  ordinance  is  absolutely  invalid. 

If  the  city  council  can  say  that  cei-tain  individuals  may 
pursue  a  cei-tain  vocation  and  that  other  individuals  of  the 
same  class,  of  equal  repute  and  citizens  of  that  community^ 
shall  not,  then  the  one  great  principle  conferred  upon  the 
citizens  of  the  United  States,  to  wit ;  the  right  to  pursue  any 
lawful  business  or  vocation  in  any  manner  not  inconsistent 
with  the  equal  rights  of  others  which  may  increase  their 
prosperity  or  develop  their  faculties  so  as  to  give  them  the 
highest  enjoyment  is  disallowed.  Matter  of  Application  of 
Jacobs,  98  N.  Y.  98. 

Measures  of  this  kind  are  dangerous  even  to  their  promo- 
ters ;  if  the  power  to  gi-ant  exists  the  power  to  take  away 
may  also  exist,  and  an  enterprise  involving  the  all  of  an  indi- 
vidual may  suddenly  be  prohibited  by  a  municipal  council — 
the  reasons  for  doing  so  need  not  be  given.  Caprice,  inter- 
est, personal  or  political,  may  be  the  grounds  upon  which 
such  legislation  can  be  founded,  and  he  who  is  indulged  to- 
day may  be  the  sufferer  to-morrow. 

These  deductions  from  the  face  of  the  ordinance  as  to  its 
necessary  tendency  are  supported  by  its  language,  and  there- 
fore I  am  not  obliged  to  reason  from  the  probable  to  the 
actual  and  pass  upon  the  validity  of  the  ordinance  complain- 
ed of,  as  tried  merely  by  the  principles  which  its  terms 
afford  of  unequal  and  unjust  discrimination  in  its  adminis- 
tration. The  case  at  bar  presents  the  ordinance  in  actual 
operation,  and  the  facts  agreed  upon  establish  an  administra- 
tion so  exclusively  against  one  person  and  in  favor  of  another 
as  to  warrant  and  require  the  conclusion  that  whatever  might 
have  been  the  intent  of  the  ordinance,  it  is  one  applied,  or 
can  be  so  unequally  and  oppressively  as  to  amount  to  a  prac- 
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tical  denial  of  that  equal  protection  of  the  law  which  is  se- 
cured to  every  citizen  of  the  land.  I  cannot  escape  the 
conclusion  that  this  ordinance  is  invalid,  and  that  the  judg- 
ment of  the  court  below  must  be  revei«ed,  with  directions  for 
farther  proceedings  in  conformity  with  this  opinion. 

Meversed. 


Minnie  L.  Cook,  bt  al..  Plaintiffs  in  ebbob,  v.  Wal- 
let &  Rollins,  bt  al.,  Defendants  in  Ebbob. 

Post  Mortbm  Ezahinatiok  of  Body  of  Dbcbaskd. — ^Where  the  or- 
dinances of  a  city  require  a  physician^s  certificate  of  the  cause  of 
death  before  burial  of  the  body  of  a  deceased  person,  and  the  cir- 
cumstances of  death  in  a  certain  case  are  such  as  to  render  a  post 
mortem  examination  of  the  body  necessary  to  enable  the  attending 
physician  to  certify  the  true  cause  of  death,  an  action  for  damages 
will  not  lie  in  favor  of  the  heirs  of  the  deceased  either  against  a 
physician  who  has  made  the  examination  in  a  proper  manner,  or 
aguttst  the  undertakers  having  charge  of  the  body  for  permitting 
the  examination  to  be  made. 

Hrror  to  District  Court  of  Arapahoe  County. 

Mr.  F.  W.  Robebtson  and  Mr.  A.  S.  Fisheb,  for  plaint- 
i£b  in  error. 

Mr.  E.  W.  Watbbight  and  Messrs.  Eebleb  &  Sayles, 
for  defentants  in  error. 

Richmond,  P.  J.  The  complaint  in  this  case  alleges  that 
the  defendants  Walley  &  Rollins  were  doing  business  as  nn- 
dertakera  in  the  city  of  Denver,  and  that  the  defendant  Dr. 
A.  M.  Bucknum  is  a  practicing  ph3r8ician  in  the  same  place. 
That  on  the  10th  of  January,  1890,  Tamar  V.  Thorpe,  a  res- 
ident of  the  city  of  Denver,  died,  and  that  her  body  was  taken 
to  the  establishment  of  Walley  &  Rollins  to  await  prepara- 
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tion  for  its  burial,  and  that  it  was  placed  by  plaintiffs  under 
the  care,  custody  and  protection  of  said  Walley  &  Rollins  as 
undertakers,  until  they  could  prepare  or  get  ready  for  the 
funeral  and  burial  of  the  remains.  That  said  Walley  &  Rol- 
lins undertook  for  a  valuable  consideration  to  furnish  the 
coffin  and  hearse,  and  perform  all  services  incident  to  and 
that  was  usual  and  customary  in  their  said  business  as  under- 
takei*8.  That  on  or  about  the  11th  day  of  January,  1890, 
and  in  the  night-time  and  whilst  the  said  body  was  still  un- 
der the  custody  and  safe-keeping  of  said  Walley  &  Rollins 
for  the  said  purpose  of  funeral  and  burial,  the  said  defendant, 
Dr.  A.  M.  Bucknum,  with  the  knowledge  and  consent  of  said 
Walley  &  Rollins  and  with  their  aid  and  assistance,  they, 
the  said  Walley  &  Rollins  being  unmindful  of  their  obliga- 
tions to  the  plaintiffs  and  that  of  their  said  business  as  under- 
takers, imposed  upon  them  by  virtue  of  their  said  business  as 
undertakers  as  aforesaid,  dissected,  cut  open,  mutilated  and 
otherwise  abused  and  maltreated  the  body  of  said  Tamar  V. 
Thorpe,  and  indecently  and  outrageously  exposed  to  the  pub- 
lic view  the  nude  body  of  said  deceased.  That  the  said  acts 
were  done  without  the  knowledge  or  consent  of  plaintiffs, 
without  any  right  or  lawful  authority  whatever,  and  against 
the  wishes  and  desires  of  plaintiffs  and  contrary  to  the  law. 
That  the  plaintiff  Minnie  L.  Cook  is  the  daughter^  and  plaint- 
iff William  L.  Thorpe  is  the  son  of  said  Tamar  V.  Thorpe, 
and  the  sole  heirs.  That  by  reason  of  said  acts  the  confidence 
of  the  plaintiffs  has  been  betrayed,  their  rights  disregarded 
and  plaintiffs'  feelings  cruelly  lacerated,  and  the  love,  ven- 
eration and  respect  that  the  plaintiffs  entertained  for  their 
mother  have  been  shocked  and  wounded,  and  the  plaintiffs 
have  suffered  therefrom  both  in  mind  and  in  body,  to  their 
damage  in  the  sum  of  $25,000.     Prayer  for  judgment. 

Defendants,  Walley  &  Rollins,  by  a  separate  answer  deny 
the  allegations  in  the  complaint,  and  for  a  second  defense 
state  that  the  body  was  given  into  their  care  and  custody  by 
one  J.  S.  Casserleigh,  and  from  him  they  received  authority 
to  have  said  remains  subjected  to  a  post  mortem  examination 
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as  well  as  also  from  Minnie  L.  Cook,  the  plaintiff,  and  that 
a  po9t  mortem  examination  was  necessary  in  order  to  obtain 
a  certificate  of  burial. 

For  a  third  defense  they  allege  that  the  post  mortem  ex- 
amination was  fully  authorized  by  the  deceased  in  her  life- 
time, and  that  it  was  conducted  in  accordance  with  her  re- 
quest given  to  Dr.  A.  M.  Bucknum  while  living. 

Dr.  Bucknum,  for  a  seps^rate  answer,  denies  the  allegations 
in  the  complaint,  and  for  a  second  defense  alleges  the  con- 
sent of  deceased  while  living  to  a  post  mortem  examination 
after  her  death,  and  for  a  third  defense  he  alleges  that  he 
was  her  regular  attending  physician,  and  after  her  death  was 
applied  to  as  such  physician  to  issue  a  certificate  of  death  ; 
that  in  compliance  with  the  ordinances  of  the  city  of  Denver 
and  in  pui-suance  of  the  statute  in  such  cases  made  and  pro- 
vided,'he  made  the  necessary  and  proper  examination  to  as- 
certain the  cause  of  death  of  the  deceased,  and  thei*eupon 
certified  and  recorded  the  same  as  required  by  the  law  and 
the  ordinances,  and  the  rules  and  regulations  of  the  boai*d  of 
health  of  the  city  of  Denver. 

Plaintiffs  reply  by  way  of  a  general  denial  to  the  second 
and  third  defenses  of  each  of  the  defendants. 

The  case  was  tried  to  a  jury  but  after  hearing  the  testi- 
mony the  court  directed  the  jury  to  return  a  verdict  for  de- 
fendants. To  reverse  this  judgment  this  writ  of  error  is 
prosecuted.  Plaintiffs  in  en'or  contend  that  the  complaint 
contains  a  good  cause  of  action,  and  that  the  court  erred  in 
thus  instructing  the  jury. 

There  are  fifteen  errors  assigned,  directed  mostly  to  error 
of  the  court  in  refusing  testimony  offered  by  plaintiffs  and 
to  the  instructions  of  the  court,  to  the  refusing  of  instruc- 
tions asked  by  the  plaintiffs  as  well  as  to  admission  of  testi- 
mony offered  by  defendants  over  the  objections  of  plaintiffs. 

A  thorough  examination  of  the  abstract  in  this  case  dis- 
closes the  facts  to  be  that  Tamar  V.  Thorpe  had,  at  the  time 
of  her  decease,  surviving  her  a  husband  as  well  as  these  two 
children,  and  that  the  plaintiffs  in  this  suit  never  made  any 
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contract  directly  or  indirectly  with  the  firm  of  Walley  & 
Rollins,  and  that  the  death  of  Tamar  V.  Thorpe  was  sudden 
and  occurred  in  a  hack  while  in  company  with  J.  S.  Casser- 
leigh ;  that  she  was  living  separate  and  apart  from  her  chil- 
dren and  her  husband;  that  the  post  mortem  examination 
was  conducted  in  a  decent  and  scientific  manner,  without 
any  undue  exposure  of  the  body,  and  under  circumstances 
which  would  seem  to  warrant  a  physician  ascertaining  the 
cause  of  death  before  issuing  a  certificate. 

By  the  pleadings  in  this  case  as  appears  from  the  record, 
we  are  warranted  in  saying  that  plaintiffs  did  not,  in  their 
replication,  deny  the  existence  of  an  ordinance  requiring  a 
physician's  certificate  before  burial. 

In  this  case  plaintiffs  thought  proper  to  aver  an  existing 
contract  between  the  parties  themselves  and  the  defendants, 
Walley  &  Rollins,  for  they  say  that  the  body  was  placed  in 
the  care  of  these  defendants  by  the  plaintiffs,  and  that  the 
defendants  undertook  for  a  valuable  consideration  to  furnish 
the  cofiSn  and  hearse,  and  perform  all  the  services  incident 
to  and  that  were  usual  and  customary  in  their  business  as  un- 
dertakers, and  that  they  were  unmindful  of  their  obligations 
to  the  plaintiffs  and  wholly  disregarded  their  obligations  and 
violated  the  obligations  imposed  upon  them  in  permitting  a 
post  mortem  examination.  It  seems  to  be  a  well  recognized 
rule  that  whenever  a  wrong  is  founded  upon  a  contract  no 
one  not  privy  to  the  contract  can  sue  in  respect  of  such 
wrong.     Moak's  Underbill  on  Toits,  nile  8,  page  24. 

The  above  principle  being  true  the  action  of  the  court 
directing  the  verdict  for  defendants  was  warranted,  but,  as 
appears  from  the  summing  up  by  the  judge,  other  reasons 
operated  to  confirm  his  conclusions  that  the  plaintiffs  ought 
not  to  recover,  one  of  which  was  that  the  proof  showed  that 
the  plaintiffs  were  not  the  sole  heirs  of  the  deceased ;  that 
she  left  a  husband  surviving  her  whose  duty  it  was,  in  my 
judgment,  to  attend  to  the  burial  of  his  wife.  It  can  be 
said  that  there  is  some  doubt  about  this  question,  still  the 
authorities  indicate  that  at  common  law  it  was  the  duty  of 


1891.]     Cook,  bt  ai-.,  v.  Wallby  &  Rollins.         167 

the  hasband  to  buiy  the  wife.     Schouler  on  Husband  and 
Wife,  §  847. 

Wyncoop  v.  Wyncoop^  42  Pa.  St.  298,  a  case  cited  by  plaint- 
iffs in  eri*or,  declares  that  it  is  the  widow's  duty  to  bury  the 
body  of  the  deceased  husband,  and  this  seems  to  be  reiterated 
in  the  case  of  Snyder  v,  Snyder^  60  How.  Prac.  Rep.  868 ; 
vide  Secor  case^  10  Albany  Law  Journal  70. 

Accepting  this  doctrine  as  correct  it  would  seem  as  though 
the  husband  was  the  proper  party  to  make  the  contract  with 
the  undertakers.  But  leaving  the  proposition  as  an  unsettled 
one,  still  the  evidence  shows  that  the  individual  who  was 
with  the  deceased  at  the  time  of  her  death  caused  the  body 
to  be  conveyed  to  the  undertakers,  entered  into  a  contract 
then  and  there  to  pay  for  the  services  to  be  rendered  by 
them,  and  subsequently  did  pay.  But  if  all  that  has  been 
said  before  is  erroneous  or  not  sufficient  to  defeat  plaintiffs* 
right  of  recovery,  I  still  think  that  the  evidence  discloses 
circumstances  which  would  warrant  any  physician  in  declin- 
ing to  issue  a  certificate  designating  the  cause  of  death  and 
permitting  burial  without  a  postmortem  examination.^  It  is 
true  that  the  physician  may  have  had  a  belief  as  to  the  cause 
of  death,  but  the  circumstances  under  which  death  occurred 
warranted  him  in  hesitating  to  give  the  certificate  required 
by  the  ordinance  of  the  city  of  Denver  in  this  case.  This 
being  so  and  the  proofs  conclusively  showing  that  the  body 
was  not  mutilated  and  that  the  autopsy  was  performed  in  a 
decent  and  scientific  manner,  with  due  regard  to  the  sex  of 
the  deceased  and  the  feelings  of  all  parties  interested,  I  can- 
not conceive  what  damages  could  be  proven  to  a  jury. 

The  testimony  discloses  much  that  might  be  commented 
upon  in  support  of  my  conclusion  that  the  plaintiffs  ought 
not  to  recover  in  this  case  and  that  the  judgment  of  the 
court  below  must  be  affirmed,  but  respect  for  the  dead  and 
the  livmg  forbid  it    The  judgment  is  affirmed. 

Affirmed, 
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JASOK  GiLLBTT  BT  AL.,  PLAINTIFFS  IN  EbBOR,  V.  H.  D.  MO- 

Allistbb,  Defendant  in  Ebrob. 

1.  Oyebbulino  of  Dbmubbbb  to  Answeb — ^ExcKPnoNs,  HOW  Saved. 

— When  the  plaintifTs  demurrer  to  an  answer  in  a  civil  action  is 
oyerruled,  and  he  files  a  replication  thereto  and  goes  to  trial,  the 
question  raised  by  the  demurrer  may  be  preserved  in  the  record  by 
making  proper  objections  to  testimony  introduced  by  the  defend- 
ant, and  saving  sufficient  exceptions  to  its  admission. 

2.  CoiTTBACT  OF  GuARABTY — ^LiMiT  OF  LIABILITY. — ^A  persou  who  en- 

ters into  a  contract  with  the  creditors  of  another  party,  guarantying 
the  pajrment  of  certain  monthly  bills  which  may  be  contracted  by 
such  third  party,  but  limiting  the  measure  of  his  liability  to  the 
quantity  and  value  of  coal  which  he  may  purchase  and  receive  from 
the  latter  party  in  the  meantime,  is  not  liable  to  the  creditors  for 
any  indebtedness  in  excess  of  the  value  of  coal  received.  To  war- 
rant a  recovery  against  the  security  for  the  amount  of  their  claim, 
it  was  necessary  for  the  plaintiffs  to  prove  that  their  debtor  had 
delivered  to  the  defendant,  or  to  other  parties  by  his  order,  a  suffi- 
oient  quantity  of  coal  to  amount  to  the  sum  demanded. 

*        Error  to  District  Court  of  Chaffee  Count]/, 
Mr.  R.  E.  Hagan,  for  plaintiffs  in  error. 
Mr.  6.  K.  Habtenstbin,  for  defendant  in  error. 

BissELL,  J.  This  action  was  brought  by  Gillett,  and  his 
co-plaintiffs,  to  recoYe^  of  McAllister  eight  hundred  dollars, 
which  they  claimed  under  a  contract  entered  into  between 
them.  The  case  was  tried  without  a  jury,  and  resulted  in  a 
dismissal  of  the  suit  with  judgment  against  the  plaintiffs  for 
costs.  According  to  the  evidence  the  Pike  Brothers  were 
producers  of  charcoal,  and  had  large  dealings  in  that  material 
with  McAllister,  who  apparently  bought  the  most  if  not  all 
of  their  product.  The  plaintiffs  were  grocere  and  dealers  in 
the  general  supplies  used  in  charcoal  camps,  and  had  sold 
and  were  selling  the  Pike  Brothers  what  they  used.  The 
state  of  the  account,  as  between  the  Pikes  and  the  plaintiffs, 
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apparently  led  them  to  curtail  the  credit  which  had  been 
extended  to  the  charcoal  burners,  and  McAllister,  who 
wanted  the  product  to  fill  his  contracts,  undertook  with  the 
plaintiffs  to  guarantee  the  payment  of  the  bills  which  the 
Pike  Brothers  might  contract  for  the  months  of  September, 
October,  November  and  December,  1887,  to  ap  amount  not 
exceeding  eight  hundred  dollars  for  each  month,  conditioned 
that  he  should  receive  from  the  Pike  Brothers,  under  his 
dealings  with  them,  that  amount  of  coal,— otherwise  he  was 
only  to  pay  to  the  plaintiffs  the  value  of  what  he  might  pur- 
chase. The  contract  was  carried  out  and  complied  with  on 
both  sides  for  the  months  of  September,  October  and  Novem- 
ber, and  the  present  suit  was  brought  by  the  plaintiffs  to 
recover  the  eight  hundred  dollars  due  for  the  supplies  fur- 
nished the  Pikes  for  December.  The  answer  denied  the  con- 
tract as  set  up,  and  contained  an  affirmative  plea,  that  prior 
to  the  institution  of  the  present  action  the  plaintiffs  had  sued 
Pike  Brothers  for  the  amount  of  the  account,  as  it  stood 
between  them,  including  the  eight  hundred  dollars  claimed 
in  the  present  suit.  The  plea  averred  that  he  had  paid  a 
judgment  of  four  hundred  and  odd  dollars,  rendered  against 
him  on  his  answer  to  a  process  of  garnishment  issued  in  the 
suit  of  the  Gilletts  against  the  Pikes,  and  thereupon  had  been 
discharged  as  garnishee.  A  demurrer  was  interposed  to  this 
plea,  substantially  attacking  it  because  that  action  and  the 
present  were  so  far  consistent  and  concuiTent  as  to  permit 
the  prosecution  of  both  to  judgment,  with  the  right  neces- 
sarily to  only  one  satisfaction  of  the  claim.  This  is  only 
referred  to,  because  the  question  is  discussed  upon  the  pres- 
ent appeal  as  one  still  involved  in  the  controversy  which  the 
court  is  called  upon  to  decide.  We  do  not  so  view  it.  A 
demurrer  to  this  affirmative  defense  was  overi'uled,  and  the 
plaintiffs  replied  to  it,  leaving  only  to  them  the  right  to  pre- 
serve the  question  in  the  record  by  taking  proper  objections 
to  the  introduction  of  the  testimony,  and  preserving  sufficient 
exceptions  in  the  record.  Neither  the  transcript  nor  the 
abstract  shows  an  objection  which  necessitates  the  expression 
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of  an  opinion  upon  this  proposition.  If  a  proper  objection 
had  been  taken  so  as  to  save  the  question,  it  would  be  en- 
tirely unavailable  for  the  purposes  of  I'eversal  in  the  view 
which  the  court  takes  of  the  case.  If  the  testimony  were 
entirely  excluded  from  the  record,  the  result  would  be  the 
same,  and  where  a  judgment  is  unaffected  by  incompetent 
testimony  its  admission  will  not  serve  as  a  basis  upon  which 
to  assign  errar. 

The  plaintiffs  were  not  entitled  to  recover.  The  contmct 
was  in  terms  dependent  upon  the  purchase  and  delivery  of 
coal,  for  McAllister  expressly  contracted  that  his  liability 
should  be  measured  by  the  value  and  quantity  of  coal  that 
he  might  purchase  and  receive  from  the  Pikes.  In  order 
then  for  the  plaintiffs  to  recover  it  was  incumbent  upon  them 
to  show,  by  competent  proof,  that  the  Pikes  had  delivered  to 
McAllister,  or  to  othera  by  his  order,  coal  enough  to  render 
him  liable  to  the  extent  of  their  claim.  Evidence  was  of- 
fered to  show  the  shipment  of  divers  cars  of  coal  from 
Brown's  Canon  Station  by  the  Pike  Brothers,  to  sundry 
smelters  in  Leadville.  The  proof  was  not  completed  by 
testimony  which  served  to  connect  McAllister  with  these 
shipments,  and  it  leaves  the  whole  question  of  McAllister's 
liability  thereunder  to  inference.  The  averments  on  this 
branch  of  the  case  were  not  sustained  by  sufficient  or  satis- 
factory evidence.  The  court  evidently  so  concluded  and 
rendei-ed  judgment  accordingly.  Since  the  finding  is  so 
fully  sustained  by  the  evidence,  this  court,  even  though 
they  had  reached  an  adverse  conclusion,  would  not  be  justi- 
fied in  disturbing  the  judgment.  Kinney  v.  Wood^  10  Colo. 
270. 

There  is  no  error  in  the  record  and  the  judgment  will  be 
affirmed. 

Affirmed. 
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Grant  M.  Spbagxte  kt  al,,  Appellants,  v.  Bradford 

H.  Locke  et  al.,  Appellees. 

L  A  DsciusK  AwABDnro  Rbstitution  is  a  FnrAi.  JuDOMEirr.— In  an 
action  founded  on  a  complaint  for  injunction  and  affirmative  relief 
under  the  civil  code,  wherein  it  is  alleged  that  the  plaintififs  were 
ousted  by  the  defendants,  by  force  and  violence  from  the  possession 
of  mining  property,  and  its  possession  ever  since  withheld  from 
them  by  fire-arms  and  threats  of  violence,  a  decree  ordering  resti- 
tution of  the  property  to  the  plaintiffs  is  a  final  judgment  from 
which  an  appeal  will  lie. 

2.  Dbcbeb  not  Iityalidated  bt  Unnecbbsabt  Statements  of  Coubt. 
— ^Where  it  appears  from  the  record  that  a  decree  for  affirmative 
relief  was  based  on  the  allegations  of  the  complaint  and  upon  the 
evidence  applicable  to  the  issue  joined  thereon,  the  decree  reciting 
that  the  court  found  all  the  material  averments  of  the  complaint 
to  be  tme,  it  cannot  be  disturbed  by  reason  of  any  statements  made 
by  the  judge  at  time  of  pronoimcing  it  on  subjects  outside  those 
upon  the  consideration  of  which  the  decree  was  based. 

Appeal  f row  District  Court  of  CHlpin  County* 

Mr.  J.  MoD.  LiVESAY,  for  appellants. 

Messrs.  Teller  &  Orahood  aud  Mr.  E.  W.  Hurlbut, 
for  appellees.     ~ 

Reed,  J.  In  1880,  parties  acting  under  the  name  of  the 
Decatur  Silver  Mining  Company  were  in  the  possession  of  a 
certain  lode  in  Russell  Mining  District,  called  the  ^^  Rover  " 
Lode,  and  the  surface  ground  appertaining  to  it,  upon  which 
they  erected  a  shaft  house,  in  which  they  placed  steam  hoist- 
ing and  pumping  machinery,  which  was  used  for  working 
and  mining  the  property.  Work  was  prosecuted  by  the 
claimants  from  time  to  time  until  April  or  May,  1887,  after 
which  no  actual  possession  was  had  by  them  until  the  pre- 
sent controversy  arose,  about  the  middle  of  March,  1889. 
In  June,  1887,  appellees  entered  upon  the  property,  worked 
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and  occupied  it,  (including  the  shaft  house,)  made  applica- 
tion to  enter  it  under  the  laws  of  congress,  and  on  March  15, 
1888,  made  the  entry  and  secured  the  receiver's  receipt  at 
the  local  land  office,  remained  in  possession  and  prosecut- 
ed the  working  of  the  mine  until  in  January,  1889,  when 
work  was  suspended  and  the  shaft  house  fastened  up.  The 
property  remained  in  this  condition  until  about  the  middle 
of  March,  when  appellants,  by  force  or  otherwise,  entered 
the  shaft  house,  took  and  retained  possession  of  it  from  ap- 
pellees, who  were  refused  admittance  by  appellant,  Engle, 
who  maintained  his  possession  with  fire  arms. 

This  action  was  brought  by  appellees  to  regain  the  pos- 
session of  the  shaft  house,  under  sec.  159  of  the  Civil  Code, 
page  146,  Sess.  Laws  of  1887,  as  follows : 

"  The  several  district  courts  of  the  state,  or  any  judge 
thereof,  shall  have,  in  addition  to  the  power  already  possess- 
ed, power  to  issue  writs  of  injunction  for  affirmative  relief, 
having  the  force  and  effect  of  a  writ  of  restitution,  restoring 
any  person  or  persons  to  the  possession  of  any  mining  pro- 
perty or  premises  from  which  he  or  they  may  have  been 
ousted  by  fraud,  force  or  violence,  or  from  which  he  or  they 
are  kept  out  of  possession  by  threats,  or  by  words  or  actions 
which  have  a  natural  tendency  to  excite  fear  or  apprehension 
of  danger,  or  whenever  such  possession  was  taken  from  him 
or  them  by  entry  of  the  adverse  party  on  Sunday  or  legal 
holiday,  or  while  the  party  in  possession  was  temporarily  ab- 
sent therefrom  ;  the  granting  of  such  writ  to  extend  only  to 
the  right  of  possession  under  the  facts  of  the  case  in  respect 
to  the  manner  in  which  the  possession  was  obtained,  leaving 
the  parties  to  their  legal  rights  on  all  other  questions  as 
though  no  such  writ  had  been  issued." 

The  portion  of  the  complaint  necessary  to  be  considered 
is  the  following : 

*'  Said  defendants,  by  force  and  violence,  did  enter  into 
and  upon  said  property,  and  did  forcibly  break  and  remove 
the  locks  and  fastenings  from  the  doors  and  windows  of  said 
building,  and  by  force  and  violence  did  enter  into  the  pos- 
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session  thereof,  and  ever  since  and  now  do  with  force  and 
violence  withhold  possession  thereof  from  the  plaintiffs. 
That  plaintiffs,  before  the  commencement  of  this  action,  have 
demanded  possession  of  said  property  from  said  defendants, 
but  they  have  refused  and  still  refuse  to  deliver  up  the  pos- 
session thereof.  That  the  plaintiffs  have  been  and  are  now 
kept  out  of  the  possession  of  said  property  by  tlireats  made 
against  them  by  defendants,  and  by  words  and  actions  of 
said  defendants  which  have  a  natural  tendency  to  and  do 
excite  fear  and  apprehension  of  danger. 

^^  That  said  defendants  have  declared  their  mtention  to  hold 
possession  of  said  premises  by  force  and  violence  and  at  all 
hazards,  and  have  ordered  plaintiffs  away  from  the  same,  and 
threaten  them  with  personal  violence  if  they  come  upon  or 
about  said  premises." 

An  answer  was  iiled  putting  in  issue  the  allegations  in  the 
complaint — a  lai'ge  amount  of  testimony  taken.  There  is  no 
serious  controveray  in  regard  to  the  facts. 

On  the  22d  day  of  May,  1889,  a  decree  was  entered  in 
favor  of  appellees,  the  court  having  found,  ^^  that  all  the 
material  allegations  in  plaintiff^s  complaint  are  true  and 
fully  proven,  and  that  at  the  time  alleged  in  said  complaint 
the  plaintiffs  were  in  peaceable  and  quiet  possession  of  the 
premises  in  the  said  complaint  described,  and  that  afterwards 
at  the  time  in  said  complaint  alleged  the  defendants  wrong- 
fully and  unlawfully  entered  into  the  possession  thereof  and 
ousted  the  plaintiffs  therefrom,  and  have  ever  since  forcibly, 
unlawfully  and  wi'ongfuUy  withheld  the  possession  thereof 
from  said  plaintiffs ;  that  according  to  law  and  equity  the 
said  plaintiffs  are  of  right  entitled  to  be  reinstated  in  the 
possession  thereof." 

The  fii-st  question  presented  in  argument  is,  whether  un- 
der the  statute  and  civil  code  the  judgment  was  final,  and 
one  from  which  an  appeal  would  lie.  We  think  the  case 
was  appealable  under  sec.  888,  Civil  Code.  The  only  relief 
asked  wits  a  decree  of  restitution ;  the  only  question  to  be 
determined,  the  manner  in  which  possession  was  obtained 
and  held.     With  the  decree  ordering  restitution  and  the 
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change  of  possession,  the  judgment  was  final.  Nothing  fur- 
ther could  be  done, — ^the  powers  of  the  court  under  the  sec- 
tion of  the  code  were  exhausted.  If  there  could  be  a 
question  under  sec.  388,  Civil  Code,  there  can  be  none  un- 
der sec.  159,  which  specifically  provides  : 

^'  That  appeal,  as  in  other  cases,  shall  be  allowed  from  any 
final  order  or  decree  granting  an  injunction  under  the  pro- 
visions of  this  section." 

The  only  other  question  presented  is  whether  the  finding 
and  decree  of  the  court  was  warranted  by  the  evidence.  Ap- 
pellees were  in  the  possession  under  a  title  from  government. 
There  appears  some  slight  confusion  between  what  was  said 
by  the  court,  in  his  remarks  upon  the  case,  and  the  final  de- 
cree as  made  and  entered.  The  decree  is  correct  and  must 
control.  The  suggestions  or  statements  of  the  court  in  re- 
gard to  the  "  temporary  absence  "  of  the  respective  parties 
at  the  times  possession  changed,  were  unnecessary.  There 
is  no  such  allegation  in  the  complaint  nor  issue  ;  the  action 
was  based  and  brought  on  a  preceding  clause,  restoring  the 
possession  to  a  party  "  from  which  he  or  they  may  have  been 
ousted  by  fraud,  force  or  violence  or  from  which  he  or  they 
are  kept  out  of  possession  by  threats,  or  by  words  or  actions," 
etc.  The  allegation  is  based  upon  this  clause,  which  is  en- 
tirely separate  and  distinct,  and  separated  by  the  disjunctive 
or^  from  subsequent  clause  in  regard  to  temporary  absence. 
The  decree  is  right, — is  not  based  upon  temporary  absence, 
and  was  warranted  by  the  evidence,  which  fully  established 
the  wrongful  entry  and  the  retention  of  it  by  force  and 
threats. 

We  do  not  gather  from  the  record  that  the  court  found 
judicially  and  determined  the  question  of  temporary  absence 
of  appellees.  No  such  finding  is  embraced  in  the  decree ; 
if  found  it  was  unnecessary  to  a  determination  of  the  case, 
and  will  not  be  reviewed  here.  We  express  no  opinion  as  to 
the  duration  of  time  that  may  be  legally  defined  as  tempoiury 
absence. 

The  decree  of  the  district  court  is  affirmed. 


N 
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on  pbtition  fob  behbabing. 

Reed,  J.  An  elaborate  and  very  lengfthy  petition  has 
been  filed  asking  for  a  rehearing.  We  have  carefully  ex- 
amined it.  It  is  quite  an  able  criticism  from  the  writer's 
standpoint. 

Counsel  is  in  error  in  assuming  and  stating  that  the  ques- 
tion of  ownership  was  a  factor  in  the  disposition  of  the  case 
in  this  court.  It  is  said  in  the  opinion  as  statement  of  fact: 
^^  appellees  were  in  the  possession  under  a  title  from  govern- 
ment,'* a  fact  established  by  the  evidence.  Neither  counsel 
for  appellees  nor  this  court  based  any  right  to  recovery  on 
the  fact ;  nor  is  such  fact  again  referred  to  in  the  decision  of 
the  case.  It  is  said  in  the  opinion  (pp.  4,  5) :  ^^  The  action 
was  based  and  brought  on  a  preceding  clause,  restoring  the 
possession  to  a  party  from  which  he  or  they  rnay  have  been 
ousted  by  fravdj  force  or  violence^  or  from  which  he  or  they  are 
heft  out  of  possession  by  threats  or  by  words  or  actions,  etc.  *  ♦ 
The  decree  is  right  *  *  •  and  warmnted  by  the  evidence, 
which  fully  established  the  wrongful  entry  and  the  retention 
of  it  by  force  and  threats."  No  further  comment  is  needed. 
The  decision  was  based  upon  these  established  facts  alone, 
entirely  regardless  of  title,  or  other  legal  considerations. 
Counsel  complains  at  great  length  and  insists  that  both  the 
court  below  and  this  court  ignored  the  issue  made  by  the 
answer  and  replication, — "  That  appellees  took  possession  of 
the  property  during  the  temporary  absence  of  appellants," 
and  the  clause  of  the  act  providing,  ^^  that  no  such  writ  shall 
issue  in  favor  of  any  person  or  persons  to  restore  *  ♦  *  pos- 
session of  any  mining  property  if  the  said  person  or  persons 
shall  have  obtained  or  procured  possession  of  said  property 
*  *  ♦  or  by  taking  possession  of  the  same  while  the  adverse 
party  in  possession  was  temporarily  absent  therefrom."  Per- 
haps the  court  is  amenable  to  that  criticism,  and  that  it 
should  have  given  it  more  marked  attention.  Neither  the 
issue  nor  provision  of  the  statute  were  overlooked,  but  it 
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was  not  supposed  that  counsel  would  seriously  contend  that 
that  allegation  of  his  answer  was  established  by  his  evidence. 

Take  the  statements  of  possession  and  occupation  by  ap- 
pellants as  made  by  counsel  in  his  petition,  and  we  have, 
"  The  company  had  actual  possession  most  of  the  time  from 
1880  to  about  November  1,  1887;  that  about  six  months 
afterwards  appellees  took  possession,"'  etc.  The  statement 
is  variant  from  the  testimony  of  his  witnesses,  who  show  the 
last  occupation  of  appellants  or  any  person  under  them  to 
have  been  in  April  or  May,  1887,  not  November  1st.  The 
testimony  also  shows  the  possession  and  occupation  by  ap- 
pellees of  the  lode  and  mine  in  July  of  the  same  year,  and 
of  the  shaft  house  and  shaft,  October,  1888.  The  prelimi- 
nary advertising  and  proceedings  were  had  and  the  entry 
made  on  the  20th  day  of  March,  1889.  The  testimony  thus 
establishes  the  fact  that  appellees  had  been  in  the  quiet  and 
undisturbed  possession  of  the  mining  property  some  twenty- 
one  months,  and  of  the  shaft  house  and  shaft  several  montiis 
previous  to  the  entry  and  eviction,  and  during  that  time 
there  had  been  no  assertion  of  ownership  or  right  to  tlie  pos- 
session on  the  part  of  appellants.  Circumstances  point  to 
an  utter  abandonment  of  the  property  early  in  the  year  1887, 
but  we  do  not  wish  to  be  understood  as  declaring  an  aban- 
donment. We  cannot  construe  an  absence  of  twenty-one 
months  as  the  "temporary  absence"  contemplated  by  the 
framers  of  the  act.  The  appellants  had  had  no  possession 
for  some  time  prior  to  the  entry  of  appellees.  By  the  lan- 
guage of  the  statute,  the  possession  of  the  adverse  party  must 
have  been  disturbed  and  the  eviction  had  during  the  tempo- 
rary absence  of  parties  in  possession.  Where  the  possession 
is  required  to  be  in  existence,  and  the  absence  to  be  tempo- 
rary, the  word  must  receive  its  technical  definition,  the 
absence  must  be  brief,  limited,  only  a  limited  break  in  the 
actual  manual  occupation. 

We  do  not  hesitate  to  say  that  a  total  loss  of  possession 
without  the  assertion  of  rights  for  this  length  of  time  is  not 
a  "temporary  absence"  within  the  intention  and  purview 
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of  the  statute,  and  that  appellants  signally  failed  to  establish, 
by  evidence,  the  important  allegation  in  the  answer,  upon 
which  issue  was  taken.  We  do  not  intend  to  judicially  de- 
cide the  limit  of  time  that  may  be  considered  ^^  temporary 
absence."  Each  case  must  be  more  or  less  controlled  by 
circumstances,  and  the  conduct  of  parties  evincing  their  in- 
tentions, but  in  this  case  where  the  possession  of  the  adverse 
party  was  open  and  notorious  for  the  time  shown,  the  statu- 
tory amount  of  improvement  made  to  justify  an  entry,  the 
necessary  notices  given,  and  the  title  from  government  ac- 
quired, without  the  intervention  of  the  claimants,  the  absence 
cannot  be  regarded  as  temporaiy,  under  the  law. 
The  application  for  a  rehearing  must  be  denied. 

Denied. 


Loxjis  MiLLBB,  Plaintiff  in  Eerob,  v.  W.  J.  Godfrbt 

&  Co.,  Defendants  in  Error. 

L  Attachment — Tbavebsb  of  Affidavit. — An  affidavit  for  attach- 
ment stating  the  single  ground  tlierefor,  **  that  the  defendant  has 
failed  to  pay  the  price  of  articles  delivered  to  him  which  he  should 
have  paid  for  on  the  delivery  thereof/'  when  duly  traversed  hy  the 
defendant  presents  an  issue  requiring  affirmative  proof  by  the  plaint- 
iff to  sustain  either  the  attachment  or  the  cause  of  action. 

2.  Peoof  of  Debt  undbb  Tba verse  of  Affidavit. — An  admission 
by  the  defendant  of  an  unpaid  balance  of  account  to  the  plaintiff, 
coupled  with  the  statement  that  it  has  not  been  paid  because  not 
yet  due,  does  not  give  plaintiff  a  statutory  right  to  judgment.  Un- 
der the  traverse  of  the  ground  of  attachment  proof  is  still  required 
of  a  contract  to  pay  on  delivery,  and  that  payment  was  demanded. 

8.  CoNSTBUcrnoK  of  Pabagbaph  10,  Sec.  92,  Civil  CoDE.—The  tenth 
ground  of  attachment  in  sec.  92  of  the  Civil  Code  was  intended  to 
cover  cases  where  possession  of  goods  was  fraudulently  obtained 
under  promise  to  pay  for  same  on  delivery. 

4.  A  Geouwd  of  Attachment  not  Aided  by  Inconsistent  Pbovis- 
lONS. — The  provisions  of  section  94  of  the  Civil  Code  are  so  repug- 
nant to  the  grounds  of  attachment  stated  in  paragraphs  10  and  11  of 
section  92  as  to  be  irreconcilable.    An  attachment  issued  under 
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the  former  section  for  a  debt  or  liability  not  yet  due  cannot  be  aided 
by  the  authority  of  the  latter  provisions,  granting  the  writ  on  fail- 
ure or  refusal  to  pay  a  debt  that  is  due. 

Error  to  District  Court  of  Arapahoe  Cownty. 

In  the  year  1890  parties  to  this  suit  had  business  transac- 
tions which  are  best  explained  by  the  following  bill  of  items 
made  by  defendants,  and  furnished  the  plaintiff,  the  correct- 
ness of  which  is  not  challenged: 

"  Denvbe,  Colo.,  August  28, 1890. 
Mr.  Louis  Milleb, 

Bought  of  Arapahoe  Iron  Works, 

W.  J.  Godfrey  &  Co.,  Manufacturers,  &c. 


1890. 

June  24. 

To  Cash 

9200.00 

July  17. 

44            44 

•                •                • 

200.00 

"     24. 

**    Labor  Weighing 

1.20 

Aug.    1. 

44               44 

•                • 

6.60 

1890. 

Cr. 

April  22. 

By  Scrap  Iron    . 

.  f857.66 

June    2. 

44             44                44                        • 

478.S5 

July  17. 

44             44                U 

• 

.    690.21 

Aug.  28. 

U             U               44 

• 

701.56 

Credit  Balance 

4 
i 

$407.80 


$2,227.77 
$1,819.97 
W.  J.  Godfrey  &  Co." 
The  balance  of  $1,819.97  as  shown  by  the  statement  is 
admitted  to  be  correct.     In  September  of  the  same  year, 
plaintiff  brought  suit  to  recover  the  amount  and  sued  out 
an  attachment.     The  grounds  stated  for  attachment  in  the 
affidavit  being : 

1st.  ^^  Said  demand  is  upon  an  overdue  book  account." 
2d.  '^  That  the  defendant  has  failed  to  pay  the  price  of 
articles  delivered  to  him  which  he  should  have  paid  for  up- 
on the  delivery  thereof." 

The  traverse  of  the  defendant  was :  ^^  Prays  judgment  to 
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the  said  writ  and  that  the  same  may  be  quashed,  because  the 
affidavit  in  said  suit,  and  the  matters  in  the  same  are  not 
true,  and  that  the  said  defendant  is  not  indebted  to  the  plain  t* 
iff  in  the  sum  of  eighteen  hundred  and  nineteen  dollars  and 
ninety-seven  cents,  and  the  said  defendant  denies  that  the 
said  sum  of  money  or  any  other  sum  of  money  whatsoever  is 
due  from  the  said  defendant  to  the  said  plaintiff  upon  an 
overdue  book  account.  And  he  further  denies  that  he  has 
failed  to  pay  the  price  of  any  article  or  articles  delivered  to 
him  by  the  said  plaintiff  which  should  have  been  paid  for 
upon  the  delivery  thereof." 

The  answer  to  the  complaint  was  a  general  denial.  The 
following  motion  was  filed  by  the  plaintiff : 

*^  Now  on  this  day  comes  the  above  named  plaintiff  and 
moves  the  coui*t  to  sustain  the  attachment  herein,  because 
the  said  defendant  has  &iiled  to  traverse  the  plaintiff's  affi- 
davit, herein  filed  for  grounds  of  attachment." 

Argument  upon  the  motion  and  same  denied.  At  some 
stage  of  the  proceedings,  (exactly  when  is  not  shown,)  per- 
mission  was  asked  by  the  plaintiff  and  granted  by  the  court, 
to  strike  from  the  affidavit  for  attachment  the  first  alleged 
ground,  viz. :  ^^  That  the  demand  was  for  an  overdue  book 
account."  The  statement  of  account,  as  made  by  defend- 
ant, («t«jpra,)  was  admitted  without  objection.  No  otiier 
evidence  was  offered.  Defendant  moved  the  court  to  dis- 
charge the  attachment  and  dismiss  the  suit.  A  jury  was 
waived.  The  following  colloquy  occurred  between  the  court 
and  the  respective  counsel : 

**•  Plaintiff  says  that  his  *  evidence  will  be  simply  that  the 
goods  were  sold  and  delivered  to  these  parties.'  " 

"  Defendant  says :  '  We  received  f  1,81 9.97  worth  of  goods^ 
goods  were  received  by  Mr.  Godfrey  to  that  amount,  which 
is  shown  by  the  statement  marked  exhibit  ^^A,"  which 
statement  Mr.  Godfrey  says  is  correct.'  " 

**  Plaintiff  rests  his  case." 

"  Th©  Court,  (to  plaintiff,) — '  Do  vou  wish  to  offer  any 
more  evidence  ? '  " 
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«  Plaintifif :  *  No,  sir.'  " 

^'  The  Court :  *  Then  the  motion  dismissing  the  attachment 
will  be  sustained.'     Exception  noted." 

"  Plaintiff :  '  Our  evidence  upon  the  merits  would  be  the 
same  as  upon  the  hearing  of  this  motion  to  quash  the  attach- 
ment,— the  defendant  having  admitted  that  he  has  received 
from  plaintiff  the  goods  to  the  amount  of  $1,819.97,  which 
sum  has  not  been  paid  because  not  yet  due.'  " 

^^The  Court:  ^The  cause  of  action  will  be  dismissed,  on 
the  ground  that  the  evidence  shows  that  the  attachment  was 
for  a  debt  not  yet  due.'     Exception  noted." 

The  only  errors  assigned  are  to  the  judgment  of  the  court 
in  refusing  plaintiff's  motion  to  sustain  attachment,  and  grant- 
ing motion  of  defendant  to  discharge  the  attachment  and  dis- 
miss the  suit. 

Mr.  W.  J.  Webber,  for  plaintiff  in  error. 

Messrs.  Rogers  &  Stair,  for  defendants  in  error. 

Reed,  J.  The  judp^ment  of  the  district  court  must  be 
affirmed. 

After  striking  out  of  the  affidavit  the  first  alleged  ground 
of  attachment  the  only  remaining  ground  was,  ^^  That  the 
defendant  had  failed  to  pay  the  price  of  articles  delivered 
to  him,  which  he  should  have  paid  for  upon  the  delivery 
thereof." 

This  is  fully  and  specifically  traversed  by  the  defendant, 
the  language  being,  ^*  and  he  further  denies  that  he  has 
failed  to  pay  the  price  of  any  article  or  articles  delivered  to 
him  by  the  said  plaintiff,  which  should  have  been  paid  for 
on  the  delivery  thereof."  The  issue  thus  formed  was  the 
only  one  to  be  tried,  and  was  left  untried.  It  is  hard  to 
gather  either  from  the  course  or  conduct  of  counsel  for 
plaintiff  upon  the  trial,  or  in  his  argument,  what  his  theory 
was  and  is,  upon  which  he  founded  his  right  to  recover  un- 
der the  pleadings  and  circumstances.     It  must  have  been 
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based  upon  a  misapprehension  of  the  statute  controlling  the 
action.  He  seemed  to  regard  the  admission  of  the  account, 
showing  an  unpaid  balance  of  $1,819.97,  coupled  with  the 
statement  of  the  defendant  that  it  had  not  been  paid  be* 
cause  not  yet  due,  as  affording  him  a  statutory  right  to  a 
judgment. 

There  was  no  evidence  whatever  of  any  agreement  between 
the  parties  for  payment  upon  delivery,  nor  of  any  demand 
upon  the  delivery  of  each  or  any  lot,  or  at  the  conclusion  of 
the  delivery, — the  course  of  dealing,  as  shown  by  the  state* 
ment  of  account  admitted,  negatives  any  such  conclusion. 
The  goods  were  delivered  at  intervals  from  April  22d  to  Au- 
gust 28th.  The  first  delivery,  made  on  April  22d,  amounted 
to  $357.66 ;  one  on  June  20th,  to  $478.35 ;  on  July  17th, 
$690.21.  The  first  payment  of  $200  was  made  twenty-two 
days  after  the  delivery  of  the  second  lot.  The  next  pay- 
ment, on  July  17th,  the  date  of  the  delivery  of  the  third 
lot ;  following  this,  on  August  28th,  there  was  a  delivery 
amounting  to  $701.55,  and  at  that  date  the  amount  paid  but 
slightly  exceeded  the  price  of  the  first  delivery,  after  an  in- 
terval of  over  four  months.  This  shows  conclusively  that 
there  had  never  been  a  sale  for  cash  on  delivery,  or  that  if 
there  had  been,  it  was  waived,  and  a  course  of  time  dealing 
substituted. 

The  tenth  ground  of  attachment.  Civil  Code,  §  92,  the  one 
on  which  this  attachment  was  predicated,  was  never  intended 
to  cover  a  coui*se  of  dealing  like  the  one  under  consideration ; 
to  support  it  there  must  be  fraud ;  it  must  be  the  very  foun- 
dation. It  is  intended  to  cover  cases  where  goods  are  obtained 
and  the  possession  of  them  acquired  under  the  promise  to 
pay  simultaneously  with  the  delivery,  and  a  retention  of  the 
goods  after  demand  of  the  payment.  It  must  be  a  wrongful 
obtaining  of  the  goods  with  intent  to  defraud.  Fraud  is 
never  presumed,  and  must  be  established  by  a  preponderance 
of  evidence.  It  was  imperative  upon  the  plaintiff,  under  the 
traverse,  to  show  an  unconditional  contract  to  pay  on  the 
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delivery  of  each  and  every  lot  or  parcel,  and  a  demand  for 
such  payment. 

In  Wade  on  Attach.,  §  100,  it  is  said :  "  When  the  cause 
of  attachment  is  that  the  action  is  for  the  price  or. value  of 
an  article  or  thing  sold  and  delivered,  which,  according  to  the 
contract  of  sale,  was  to  be  paid  for  on  delivery,  there  must 
be  a  concurrence  of  three  facts  in  addition  to  that  of  indebt- 
edness :  (1)  The  thing  must  have  been  delivered.  (2)  There 
must  have  been  no  credit  given.  (8)  And  the  contract  to 
pay  on  delivery  must  be  unconditional.  If  thei'e  has  been  a 
credit  of  ever  so  short  a  time  beyond  the  delivery ;  or  if  the 
payment  depends  upon  any  condition  whatever,  as  a  demand, 
the  contract  does  not  come  within  the  operation  of  the  stat- 
ute." See  also  Young  v.  Lynch,  30  Kan.  205 ;  St.  Loms  T* 
F.  Oo.  V.  Union  ^  F.  P.  Co,,  8  Mo.  Ct.  of  App.  142. 

Plaintiff  having  not  only  failed,  but  also  having  declined 
to  establish  the  ground  of  his  attachment  by  proof,  the  at- 
tachment was  very  properly  discharged. 

The  defense  to  the  main  action  being  that  the  money  was 
not  due,  and  that  being  the  only  issue  to  be  tried,  the  plaint- 
iff failing  and  declining  to  show  that  the  balance  was  due  at 
the  time  the  suit  was  instituted,  the  action  could  not  be 
maintained,  and  the  judgment  of  dismissal  was  correct. 

We  cannot  understand  the  contention  and  reasoning  of 
plaintiff's  counsel  in  his  printed  argument,  where  he  attempts 
to  bring  the  case  under  the  provisions  of  sec.  94,  Civil  Code, 
which  is : 

^^  Actions  may  be  commenced,  and  writs  of  attachment 
issued  as  prescribed  in  this  chapter,  upon  debts  and  liabilities 
not  yet  due,  if  the  affidavit  states  any  of  the  causes  men- 
tioned, except  the  first,  second,  third  and  thirteenth  subdi- 


visions." 


He  claims  that  the  ground  upon  which  he  based  his  attach- 
ment being  the  tenth,  and  not  excepted  in  the  section,  he  had 
a  right  to  judgment  if  the  money  was  not  due.  Although 
the  tenth  cause  is  not  in  terms  excepted,  the  section  can  in 
no  way  be  made  to  cover  it.     It  probably  never  occurred  to 
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tbe  legislatare  that  any  sach  attempt  would  be  made.  The 
proposition  stands  thus :  A  writ  of  attachment  may  issue  and 
be  sustained  in  a  case  where  goods  are  sold  and  delivered  on 
a  contract  to  pay  on  delivery,  eo  vM^tarUi^  on  failure  and  re- 
fusal to  pay,  although  the  money  ^^ii  not  yet  due  "  at  the  time 
of  bringing  suit  and  suing  out  the  attachment.  The  absurd- 
ity is  too  apparent  to  need  comment. 

It  is  a  well  settled  rule  of  construction  of  statutes  to  so 
#  construe  them,  if  possible,  as  to  give  each  part  some  meaning 

and  efiPect,  and  allow  the  whole  to  stand.  This  is  easily  done 
in  this  case.  There  are  several  grounds  of  attachment  stated, 
notably  fourth  to  ninth,  both  inclusive,  and  the  twelfth, 
where  the  attachment  could  be  rightfully  maintained  when 
the  money  is  not  yet  due.  The  eleventh  is  not  excepted  in 
sec.  94,  and  can  no  more  be  brought  under  the  operation  of 
the  section  than  can  the  tenth  ground.  It  provides  for  at- 
tachment where — ^^  the  defendant  has  failed  or  refused  to  pay 
the  price  or  value  of  any  work  or  labor  done  *  *  *  which 
should  have  been  paid  at  the  completion  of  such  work." 
The  necessity  of  excepting  those  two  clauses,  probably, 
never  occurred  to  the  legislature. 

The  judgment  is  affirmed. 

Affirmed. 


•>■ 


— 1    188 

Alvah  L.  Baker,  Plaintiff  in  Error,  v.  Elias  R.  Bar-      iaocBOT 
TON  ET  AL.,  Defendants  in  Error. 

1.  Instbuctioks  Need  hot  be  Repeated. — ^When  the  substance  of  in- 

structions to  the  jury  asked  by  a  party  to  the  action  are  embraced 
in  those  given  by  the  court  on  its  own  motion,  they  are  properly 
denied. 

2.  CARBTDfe  Deadly  Weapons  bt  Poucb  Officbb. — ^The  plaintiff,  a 

poUce  officer  of  South  Denver,  having  been  arrested  by  the  sheriff 
on  a  charge  of  carrying  deadly  weapons,  and  having  an  action 
against  the  sheriff  for  illegal  arrest,  assault  and  battery  and  false 
imprisonment,  he  was  not  entitied  to  an  instruction  charging  as  a 


184  Bakeb  v.  Barton  et  al.  [Sept.  T., 

matter  of  law,  that  a  police  officer  of  the  town  named  had  a  right 
to  carry  arms,  and  that  the  carrying  of  them  was  no  violation  of 
state  laws,  in  the  absence  of  authority  or  evidence  to  sustain  the 
position. 

8.  AsBAuiiT  A2n>  Battxby  bt  Officbb  nr  Majcino  Abbbst. — An  offi- 
cer who  makes  a  legal  arrest  cannot  be  liable  for  assault  and  bat- 
tery where  the  evidence  fails  to  show  that  he  used  unnecessary 
force. 

4.  Statembnt  of  Issxtbs  nr  Instbuctiox.  —  The  gist  of  the  action 
being  the  alleged  unlawful  arrest  and  detention,  the  repetition  of 
the  word  "  unlawfully  '*  in  the  following  instruction  does  not  cause 
it  to  misstate  the  issues  to  the  jury: — '*  This  action  was  brought 
*  *  *  to  recover  damages  for  an  alleged  unlawful  arrest  and  im- 
prisonment of  the  plaintiff  by  the  defendants,  and  he  charges  that 
he  was,  *  *  *  unlawfully  arrested  and  imprisoned.*' 

Error  to  District  Court  of  Arapahoe  County. 

Mr.  J.  F.  TouETBLLOTTB  and  Mr.  W.  T.  Hughes,  for 
plaintiff  in  error.  * 

Mr.  W.  W.  Cooke,  for  defendants  in  error. 

Reed,  J.  The  plaintiff  in  error  was  the  plaintiff  below. 
The  action  was  brought  for  an  alleged  illegal  arrest  and  false 
imprisonment  on  the  first  day  of  April,  1890. 

Baiton,  the  defendant,  was  sheriff,  Golder  was  a  deputy 
sheriff  under  Barton,  Cummings  was  marshal  of  the  town  of 
South  Denver,  and  plaintiff  on  the  day  of  his  aiTest  was  act- 
ing as  a  deputy  marshal  under  an  appointment  from  the 
mayor  of  that  town. 

On  the  date  mentioned,  an  election  for  town  officers  was 
held;  Barton,  the  sheriff,  was  not  present — Golder  was  de- 
tailed by  the  sheriff  for  duty  at  the  polls  and  was  acting  in 
his  official  capacity.  The  plaintiff  whs  present  wearing  an 
official  badge  and  recognized  by  the  mayor  as  a  peace  officer 
to  assist  in  maintaining  order.  A  good  deal  of  feeling  and 
excitement  seems  to  have  been  engendered.  Plaintiff  ap- 
pears to  have  been  very  active  and  partisan ;  in  the  early 
part  of  the  day  he  was  charged  with  polling  illegal  votes 
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and  was  warned  by  officer  Golder  to  desist,  under  threats  of 
arrest  if  he  persisted.  At  some  later  hour  a  poll-book  was 
missing.  Plaintiff  was  charged  by  the  defendant,  Lowe, 
with  having  stolen  it.  An  altercation  ensued  and  an  assault 
by  Lowe  upon  the  plaintiff.  Plaintiff  drew  a  revolver  upon 
Lowe.  A  riot  became  imminent ;  the  crowd  being  incensed 
against  the  plaintiff  threatened  his  life — several  other  re- 
volvers were  drawn.  Officers  Golder  and  Cummings  in- 
terposed, arrested  and  disarmed  plaintiff.  After  the  arrest 
he  was  further  assaulted  and  injured  by  some  of  the  crowd. 
The  person  making  the  assault  is  not  shown  to  have  been 
one  of  the  defendants.  Golder  succeeded  in  getting  him 
away, — brought  him  to  the  city,  delivered  him  to  the  sher- 
iff, charged  him  with  carrying  concealed  weapons,  and  also 
with  the  assault  of  Lowe  with  a  deadly  weapon.  The  sheriff 
took  a  recognizance  of  plaintiff,  and  a  friend,  in  the  sum  of 
$100,  for  his  appeai*ance  the  next  morning,  and  allowed  him 
to  go.  He  appeared  on  the  next  day,  but  no  complaint  was 
filed  nor  further  proceedings  had. 

This  suit  was  brought  for  damages.  In  the  complaint,  as- 
sault and  battery,  and  illegal  arrest  and  false  imprisonment 
are  charged.  The  two  actions  are  joined,  and  the  private 
citizens,  who  made  the  assault,  and  the  officers  who  made 
the  arrest,  ai-e  made  co-defendants.  It  is  true  that  an  offi- 
cer using  more  than  necessary  force  in  making  an  arrest  may 
be  liable  for  an  assault  and  battery.  It  is  not  shown  that 
either  of  the  officers,  Golder  or  Cummings,  used  any  more 
force  than  was  necessary  to  disarn^  the  plaintiff,  pi*event  riot 
and  bloodshed,  and  make  the  arrest.  It  also  appears,  from 
the  evidence,  that  the  plaintiff  would  have  received  great 
bodily  injury  from  the  infuriated  mob,  had  not  the  officer 
interposed. 

The  other  pai-ties — ^those  who  made  the  assault,  and  from 
whom  plaintiff  received  injuiy — are  not  shown  to  have  been 
in  any  way  connected  with  the  arrest  or  detention.  Tlie 
court,  upon  the  trial,  disregarded  the  charge  of  assault  and 
battery,  except  as  connected  with  the  arrest  by  the  officers^ 
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and  by  an  instruction  ordered  a  verdict  for  the  defendants, 
who  were  shown  to  have  made  the  assault  prior  to  the  arrest. 
The  verdict  of  the  jury  was  for  the  remaining  defendants  ;  a 
judgment  upon  the  verdict. 

The  plaintiff  tendered  and  asked  nine  instructions  to  the 
jury,  all  of  which  were  refused.  The  refusal  to  give  them 
and  each  of  them  is  assigned  for  error.  We  do  not  think 
the  contention  tenable.  The  court,  upon  its  own  motion, 
instructed  the  jury  at  considerable  length,  and  such  instruc- 
tions, in  substance,  embraced  nearly  all  the  instructions  asked 
by  the  plaintiff.  The  only  ones  omitted  were  the  sixth  and 
ninth.  The  former  was  properly  refused.  It  asked  the  court 
to  charge,  as  a  matter  of  law,  that  a  police  officer  in  the  town 
of  South  Denver  had  a  right  to  caiTy  arms,  and  that  the 
caiTying  of  them  was  no  violation  of  state  laws.  No  authority 
was  produced,  nor  evidence  to  sustain  the  position.  The 
ninth  was  in  regard  to  an  alleged  assault  by  the  officers  in 
making  the  arrest,  and  asserting  the  right  of  plaintiff  to  re- 
sist his  assailant,  Lowe,  when  assaulted  and  charged  with 
stealing  a  poll-book.  As  shown,  the  arrest  was  for  carrying 
concealed  weapons  and  an  assault  with  a  deadly  weapon — 
there  could  be  no  assault  in  making  a  legal  arrest  unless  un- 
necessary force  was  used,  which  was  not  shown. 

The  other  error  assigned  and  relied  upon  is  to  the  first 
paragraph  of  the  charge  of  the  court,  which  is  as  follows : 

^^  This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  damages  for  an  alleged  unlawful  arrest 
and  imprisonment  of  the  plaintiff  by  the  defendants,  and  he 
charges  that  he  was,  on  the  first  day  of  April,  1890,  unlaw- 
fully arrested  and  imprisoned." 

Counsel  say :  ^^  The  court  erred  in  its  first  instruction,  and 
in  it  erroneously  stated  the  issues  to  the  jury  by  inserting 
the  word  '  unlawfully  '  in  the  last  word  but  three.  By  this, 
the  court  misstated  the  substance  of  the  issue,  and  held  up 
an  immaterial  for  a  material  thing." 

We  fail  to  comprehend  the  argument  and  reasoning  of 
counsel  upon  this  point,  and  how  the  insertion  of  the  word 
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*^  unlawfully  "  changed  the  issue.  If  he  was  lawfully  arrested 
and  detained,  certainly  no  action  would  lie.  The  gist  of  the 
action  is  unlawful  arrest  and  detention.  It  is  true  the  word 
^^  unlawfully "  occurs  earlier  in  the  same  paragraph,  and  a 
repetition  may,  possibly,  be  regarded  as  unnecessary,  but  we 
are  not  shown,  nor  can  we  find  how  such  repetition  changed 
the  issues  or  prejudiced  the  plaintiff.  It  rather  seems  to 
strengthen  the  paragraph,  and  properly  impress  upon  the 
jury  the  legal  fact  that  the  plaintiff's  right  to  recover  was 
based  upon  the  illegal  acts  of  defendants. 

No  error  having  been  assigned  upon  the  instruction  of  the 
court  directing  a  verdict  for  the  defendants,  who  were  al- 
leged to  have  assaulted  the  plaintiff  prior  to  the  arrest,  we 
are  not  called  upon  to  review  such  action,  nor  to  decide 
whether  or  not  two  apparently  separate  actions,  in  which  dif- 
ferent parties  participated,  were  or  were  not  properly  joined 
in  the  same  suit. 

The  verdict  and  judgment  were  warranted  by  the  evidence, 
and  there  being  no  errot  of  the  court  in  charging  the  jury, 
the  judgment  should  be  afi&rmed. 

Affi,rTned* 


i>»» 


P.  C.  PlEBSON  BT  AL.,  PLAINTIFFS  IN  ErROB,  V.  MaTTIB 

FuHBMANN,  Defendant  in  Error. 

1.  CoMPiiAiwT — Statements  op  Caption. — An  objection  to  a  com- 

plaint against  copartners,  that  the  names  of  the  defendants  and 
the  allegation  of  partnership  do  not  appear  in  the  body  of  the  com- 
plaint, is  not  well  taken  where  the  same  matters  are  fully  stated  in 
the  caption. 

2.  Dehubbeb  fob  Misjoindeb. — ^Wliere  nothing  appears  on  the  face 

of  the  complc^nt  to  indicate  a  misjoinder  of  defendants  a  demurrer 
does  not  lie  for  such  cause. 
S  Action  to  Rbcoveb  Monet  Lost  at  Fabo. — An  action  agsUnst 
the  owners  of  a  faro-bank  may  be  maintained  by  a  plaintiff  for  the 
recovery  of  money  lost  thereat  by  one  who  held  the  same  in  trust 
for  the  plaintiff. 
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Error  to  County  Court  of  Arapahoe  CownJty. 
Mr.  Edward  Cayplbss,  for  plaintifE  in  error 
Messrs.  Bowbr  &  Bolbs,  for  defendant  in  error. 

Rbbd,  J.  Defendant  in  error,  (plaintiff  below,)  brought 
suit  against  the  plaintiffs  in  error  by  filing  the  following 
complaint : 

Mattib  Fuhrmann,  plaintiff, 

V. 

P.  C.  PiBRSON  and  John  J.  Hughbs,        \  Complaint, 
partners,  doing  business  under  the  firm  name 
and  style  of  P.  C.  Pibrson  &  Co.,  defendants. 

Plaintiff  complains  of  the  defendant,  and  for  cause  of  ac- 
tion alleges : 

I.  That  she  and  the  defendants  are  citizens  of  said  county 
and  state. 

II.  That  she  does  not  seek  to  recover  in  tUs  action  a  sum 
in  excess  of  $2,000. 

III.  That  the  defendants,  as  this  affiant  is  informed  and 
believes,  were  on  the  sixteenth  day  of  September  last,  and 
still  are  engaged  in  the  city  of  Denver,  said  county  and 
state,  in  the  business  of  gambling  and  the  running  of  a 
"  bank  "  table  or  game  commonly  known  as  "  faro." 

IV.  That  on  the day  of  September  last,  at  Denver, 

Colorado,  the  plaintiff  was  possessed  of,  as  her  own  separate 
property,  one  hundred  and  thirty-five  dollars,  (W35,)  lawful 
money  of  the  United  States  ;  that  on  said  day  she  deposited 
the  same  with  one  Joseph  Fuhrmann  for  safe  keeping. 

V.  And  plaintiff  further  alleges  on  information  and  be- 
lief that  the  said  one  hundred  and  thirty-five  doUara,  ($185,) 
her  separate  property,  as  aforesaid,  so  deposited  with  Joseph 
Fuhrmann  was,  between  the  sixteenth  day  of  September  last 
and  the  fourth  day  of  October,  instant,  paid  to  the  defend- 
ants by  said  Joseph  Fuhrmann,  without  her  knowledge, 
consent  or  approval,  by  reason  and  on  account  of  the  said 
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defendants  engaging  the  said  Joseph  Fuhrmann  in  a  game 
of  chance  commonly  called  faro. 

That  the  said  payment  by  the  said  Joseph  Fuhrmann  to 
the  said  defendants  of  the  said  sum  was  illegal  and  without 
consideration,  and  wholly  unauthorized  by  this  plaintiff, 
wherein  and  whereby  the  defendants  received  the  said  $185 
to  the  use  of  the  plaintiff. 

VI.  That  on  the  eighth  day  of  October,  instant,  and  prior 
to  the  commencement  of  this  action,  this  plaintiff  demanded 
payment  of  said  sum  of  $185  from  the  defendants. 

YII.  That  said  defendants  have  not  paid  any  part  of  said 
sum,  though  requested  so  to  do. 

Wherefore,  plaintiff  prays  judgment  against  the  said  de- 
fendants for  9185.00,  with  interest  at  ten  per  cent  per  annum 
since  October  8, 1890,  and  for  cost  of  suit. 

To  which  the  defendants  filed  a  demurrer,  the  grounds 
being: 

^  First.  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendants,  or 
either  of  them. 

*'*'  Second.  That  there  is  a  misjoiner  of  parties  defendant. 

^^  Third.  That  the  complaint  is  ambiguous,  unintelligible 
and  uncertain,  in  this  that  it  fails  to  show  when  and  where, 
if  at  all,  said  money  was  paid  to  defendants,  or  either  of 
them. 

**  Fourth.  That  the  relief  sought  is  unlawful.  Wherefore 
defendants  prayed  judgment  for  their  costs  in  this  case," 
which  was  overruled  by  the  court.  Defendants  elected  to 
stand  by  the  demurrer,  and  declined  to  answer  over,  where- 
upon, judgment  was  given  for  the  plaintiff  for  the  amount 
claimed  with  interest  at  eight  per  cent  upon  the  same  after 
date  of  the  rendition  of  the  judgment. 

The  only  questions  to  be  determined  are  as  to  the  suffi- 
ciency of  the  complaint  to  warrant  the  judgment. 

It  is  contended  that  the  names  of  the  defendants  and  the 
allegation  of  partnership  should  have  been  stated  in  the  body 
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of  the  complaint.    They  are  fully  stated  in  the  caption  and 
a  repetition  is  not  required.     Bliss  on  Code  Plead's,  §  146. 

It  is  claimed  that  there  is  a  misjoinder  of  parties  defendant. 
A  demurrer  can  dhly  go  to  matters  apparent  upo.n  the  face 
of  the  pleading.  Nothing  appears  there  to  indicate  a  mis- 
joinder. 

It  is  stated  in  argument  that  Hughes  was  not  a  partner — 
^at  a  man  by  the  name  of  Murray  was.     Such  fact  might 
be  made  available  by  pleading  it,  but  cannot  pi«yail  upon 
demurrer. 

The  action  is  to  recover  money  received  by  the  defendants 
to  the  use  of  the  plaintiff,  and  the  action  will  lie  where  de- 
fendant has  received  money  either  from  the  plaintiff  or  a 
third  person  under  such  circumstances  that  in  equity  and 
good  conscience  he  ought  not  to  retain  the  same,  and  which 
ear  aequo  et  bono  belongs  to  the  plaintiff.  This  was  the  rule 
at  common  law  and  has  been  asserted  in  the  courts  of  almost 
every  state  in  the  union. 

In  Jacobs  v.  Pollard^  10  Cush.  (Mass.)  287,  it  is  said :  "  In 
all  cases  where  money  is  held  by  a  person,  whether  it  came 
into  his  hands  rightfully  or  wrongfully,  that  in  fact  belongs 
to  another,  the  true  owner  may  maintain  an  action  against 
him  for  its  recoveiy."     See  Mason  v*  Waite^  17  Mass.  558. 

In  4  Wait's  Act's  &  Def  s,  508,  the  law  is  stated  to  be, 
that,  ^'  whenever  a  person  has  money  in  his  hands  that  belongs 
to  another,  no  matter  how  he  came  into  the  possession  of  it, 
and  upon  which  he  has  no  legal  or  equitable  claim,  as  against 
the  true  owner,  and  which  he  has  no  right  to  hold  against 
him,  it  may  be  recovered  by  the  true  owner  in  this  form  of 
action."  See  also  Alderson  v.  Ennor^  45  111.  129 ;  Oilman  v.. 
Cunningham^  42  Me.  98 ;  Norway  v.  Clear  Lake^  11  Iowa 
506 ;  Bobbins  v.  Ins.  Co.,  12  Mo.  380 ;  Buel  v.  Boughton,  2 
Denio  (N.  Y.)  91. 

The  complaint  is  inartificially  drawn,  but  tested  fay  those 
well  settled  rules  it  contains,  in  substance,  every  material 
allegation  necessary  to  tjonstitute  a  cause  of  action  by  the 
plaintiff  against  the  defendants. 
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The  individual  money  of  plaintiff  is  alleged  to  have  been 
placed  for  safe  keeping  in  the  hands  of  Joseph  Fuhrmann. 
He  was  only  a  custodian  without  a  right  to  use  it.  "  With- 
'  out  her  knowledge,  consent  or  approval,"  he  lost  it  in  gam- 
bling, to^  the  defendants,  who  refused  to  return  it  upon 
demand.    She  was  not  in  pari  delicto. 

The  judgment  of  the  county  court  is  affirmed. 

Affirfntd. 


William  F.  Williams,  Plaintiff  in  Ebbob,  v.  A.  H. 
Wbbeb,  Shebiff,  etc..  Defendant  in  Ebbob. 

L  ExTBADiTiOK  OF  FuomviES  FBOM  JusTici!. — ^Under  the  national  com- 
pact  with  the  states  relating  to  the  return  of  fugitives  from  justice, 
such  persons  obtain  no  right  to  protection  against  the  state  whose 
laws  they  have  violated  by  fleeing  witliin  the  boundaries  of  another 
state  whose  laws  they  have  not  broken. 

S.  Trial  of  Fuoitivb  fob  a  Diffsbent  Cbimb. — ^When  such  a  person 
has  been  returned  from  another  state  to  this  state  by  a  requisition, 
he  may  be  arrested  and  tried  for  a  crime  committed  before  he  left, 
although  not  the  same  crime  with  which  he  was  charged  when  ex- 
tradited. 

Error  to  District  Court  of  Arapahoe  County. 

Mr.  J.  W.  Lewis,  for  plaintiff  in  error. 

Mr.  S.  W.  Jones,  attorney  general,  and  Mr.  H.  Riddell, 
for  defendant  in  error. 

BissELL,  J.  Williams,  the  plaintiff  in  eiTor,  having  been 
taken  into  custody  by  the  sheriff  under  a  warrant  issued  by 
a  peace  ofBcer,  sued  out  a  writ  of  habeas  corpus  to  secure  his 
release,  because,  as  he  claimed,  the  detention  was  illegal. 

A  complaint  charging  him  with  obtaining  money  under 
false  pretenses  was  filed  befoi-e  a  justice  of  the  peace  in  Ara- 


192  Williams  v.  Weber,  etc.         [Sept.  T., 

pahoe  county,  in  July,  1889.  At  that  time  Williams  was  in 
Kansas,  where  he  went  after  the  alleged  offense  was  com- 
mitted. Upon  the  complaint  and  warmnt  an  application 
was  made  to  the  executive  for  a  requisition  on  the  governor 
of  Kansas  for  the  arrest  and  return  of  the  alleged  fugitive 
from  justice.  The  requisition  was  honored,  and  Williams 
was  arrested  and  brought  back  to  Denver  for  trial.  After  a 
hearing  he  was  discharged,  but  was  immediately  re-arrested 
on  another  warrant  issued  on  a  complaint  which  charged  him 
with  an  offense  under  the  chattel  mortgage  act.  The  crime, 
if  any,  was  committed  by  the  sale  of  mortgaged  chattels  with- 
out the  knowledge  or  consent  of  the  mortgagee.  It  is  prob- 
ably true  that  the  defendant  had  committed  but  the  one 
offense,  and  that  the  acts  done  would  not  constitute  a  crime 
unless  the}'  were  adjudged  to  be  a  violation  of  the  act  re- 
lating to  the  disposition  of  mortgaged  property.  According 
to  the  view  taken  of  the  case  this  matter  is  of  slight  impor- 
tance. The  offense  for  which  he  was  re-arrested  was  un- 
doubtedly radically  and  legally  different  from  that  on  which 
he  had  been  brought  from  the  neighboring  state.  It  was  in- 
sisted on  his  behalf,  that  under  the  constitution  and  law  he 
could  only  be  tried  for  the  crime  wherewith  he  was  charged 
according  to  the  tenor  of  his  extmdition,  unless  he  was 
granted  time  and  opportunity  to  return  to  the  jurisdiction 
whence  he  had  been  brought  by  the  original  proceedings 
against  him.  No  other  question  is  presented  by  the  record 
or  discussed  by  counsel.  The  cause  was  transferred  from 
the  supreme  court,  by  its  order  based  on  the  statute  and  the 
stipulation  of  parties.  Since  the  case  comes  to  us  under 
such  circumstances  and  in  this  condition,  we  cannot  well 
escape  deciding  the  matter.  Every  court  which  has  passed 
on  the  question  must  have  been  impressed  with  the  diversity 
of  judicial  opinion  on  this  subject.  As  may  be  gathered 
from  the  decisions,  the  differences  between  the  courts  do 
not  seem  to  have  arisen  from  the  complexity  or  the  difficulty 
of  the  inquiry.  A  tender  and  hardly  commendable  solicitude 
for  the  pei'sonal  rights  and  liberties  of  those  accused  of  crime 
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has  led  many  courts  to  be  astute  in  the  erection  of  bamers 
to  the  successful  prosecution  of  crime.  On  the  other  hand 
there  are  many  tribunals  which  have  not  failed  to  recognize 
the  justice  and  exact  logic  of  the  principles  established  by 
the  common  law  courts  of  England,  and  have  adhered 
closely  to  the  decisions  which  they  have  rendered.  On  the 
question  presented  by  this  record  those  decisions  are  uni- 
form and  concurrent,  and  are  approved  by  the  current  of 
judicial  authority  in  this  country.  At  the  common  law,  an 
individual  could  be  tried  and  convicted  for  any  crime  known 
to  the  juiisdiction  in  which  he  was  arraigned,  regardless  of 
the  means  used  to  bring  him  within  that  jurisdiction,  or  of 
the  circumstances  under  which  he  was  found  therein.  Un- 
less  there  were  other  grounds  upon  which  the  court's  juris- 
diction could  be  successfully  assailed,  or  the  proceedings 
were  in  some  way  irregular,  the  only  available  plea  was  not 
guilty.  When  the  matter  was  first  presented,  these  courts 
unhesitatingly  held  that  the  prisoner  could  not  be  heard  to 
defend  on  the  ground  that  by  force,  fraud  or  covin  he  had 
been  gotten  within  the  jurisdiction  where  he  was  being  tried. 
According  to  the  right  reason  of  the  case  the  judges  said 
that  was  a  matter  which  concerned  only  the  authorities  of 
the  country  whence  he  had  been  brought.  If  the  law  of  the 
country  of  the  arrest  had  been  outraged  and  violated,  the 
guilty  parties  could  easily  be  proceeded  against  under  treaty 
stipulations,  as  they  might  exist,  or  under  the  general  prin- 
ciples of  international  law,  and  the  comity  of  nations,  which 
were  recognized  as  of  binding  force  by  all  civilized  countries. 
It  is  not  denied  that  the  prisoner  might  have  a  remedy 
against  his  captors.  Possibly  it  would  be  more  accurate  to 
say  that  a  right  of  action  existed  in  his  favor,  since,  as  the 
learned  justice  said  in  the  Ker.  case,  **  whether  he  could  re- 
cover a  sum  sufficient  to  justify  the  action,  would  probably 
depend  upon  the  moral  aspects  of  the  case."  Why  this  rule 
should  ever  have  been  doubted  or  questioned  is  not  plain. 
Undoubtedly  the  tendency  of  American  courts  to  go  to  ex- 
tremes in  the  protection  of  the  right  of  personal  liberty  has 
YoL.  I.— 18 


194  Williams  v.  Webeb,  btc.         [Sept.  T^ 

had  much  to  do  with  it.  The  whole  body  of  the  criminal 
law  has  been  disfigured  by  the  more  or  less  successful  en- 
deavors to  engraft  thereon  a  mass  of  rules,  presumptions, 
and  technical  requirements,  totally  at  variance  with  the  gen- 
eral policy  of  the  law  and  unnecessary  either  to  the  defense 
of  the  individual  or  the  protection  of  the  public. 

The  chief  support  of  the  opposing  rule  is  drawn  from  the 
supposed  analogy  between  proceedings  for  the  extradition  of 
criminals  from  foreign  countries  under  treaty  stipulations 
with  their  governments,  and  those  taken  under  our  own  or- 
ganic law.  The  analogy  does  not  exist,  the  circumstances 
are  totally  different,  and  the  reasons  adduced  in  support  of 
the  one  do  not  even  tend  to  maintain  the  other.  Whenever 
a  treaty  is  entered  into  between  nations  which  provides  for 
the  surrender  of  fugitives  from  justice,  it  attempts  at  least  to 
define  the  crimes,  determine  the  circumstances  and  specify 
the  proceedings  and  proofs  essential  to  a  recognition  of  the 
right  to  demand  the  surrender  of  the  accused  person.  The 
limitations  to  be  deduced  from  the  terms  of  treaties  between 
foreign  powers  cannot  be  found  in  a  constitutional  require- 
ment which  amounts  to  an  agi'eement  between  the  states  to 
surrender,  on  proper  demand,  all  persons  accused  of  crime. 
It  is  wholly  unimportant  what  the  crime  in.  The  only  in- 
quiry at  all  essential  is  as  to  whether  he  is  accused  of  that 
which  the  law  of  the  demanding  state  has  made  a  crime. 
The  act  may  neither  be  a  common  law  offense,  nor  yet  one 
under  the  laws  of  the  state  of  his  refuge.  The  regularity  of 
the  demand  is  the  sole  matter  for  the  considei'ation  of  the 
executive,  and  the  inquiry  as  to  the  commission  of  the  offense 
and  the  guilt  of  the  accused  is  to  be  answered  by  the  courts 
of  the  state  demanding  his  return.  The  fugitive  is  not  guilty, 
or  innocent,  as  he  may  happen  to  be  on  one  side  or  the  other 
of  the  line  which  marks  the  limits  of  sovereignty  of  the  dif- 
ferent states.  Territorial  lines  neither  affect  the  question  of 
guilt  or  innocence,  nor  do  they  operate  to  grant  rights  or 
immunities.  Under  our  national  system  and  compact,  a  fugi- 
tive from  justice  obtains  no  right  to  protection  against  the 
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state  whose  laws  he  has  violated,  by  fleeing  within  the  bound- 
aries of  another  whose  laws  he  has  not  broken.  The  consti- 
tutional provision  under  which  his  return  is  demanded  was 
not  intended  for  his  benefit,  nor  can  a  defense  be  extracted 
from  its  terms.  Its  purpose  was  to  secure  the  return  and  pun- 
ishment of  those  who  had  violated  the  law,  and  it  cannot  be 
tortured  by  construction  into  a  constitutional  guaranty  against 
punishment  for  crime.  The  present  inquiry  only  concerns 
one  who  was  brought  by  constitutional  means  within  the  ju- 
risdiction of  the  court  which  was  proceeding  to  try  him.  The 
authorities  clearly  support  this  position.  Ex  parte  Scott,  9 
Bams.  &  Cress.  446  (17  English  Common  Law  204) ;  The 
State  V.  Brew9ter,  7  Vt.  117  ;  i>ow'«  Oase,  18  Penn.  State  87  ; 
The  State  v.  Smith,  1  Bailey  283  ;  Mahon  v.  Ju9tice,  127  U. 
S.  700 ;  Ker  v.  The  State,  110  111.  627 ;  Ker  v.  The  State, 
119  U.  S.  437 ;  The  State  v.  Boss  f  Mann,  21  Iowa  467 ; 
Ham  V,  The  State,  4  Texas  Court  of  Appeals  647 ;  In  re 
Mahon,  34  Federal  Reporter  525 ;  The  State  v.  Stewart,  60 
Wis.  687.    Jn  re  Miles,  52  Vt.  609. 

The  right  of  the  court  to  tiy  the  plaintiff  in  error  on  a 
sufficient  complaint,  for  an  offense  other  than  that  on  which 
by  requisition  he  was  brought  from  Kansas,  must  be  upheld. 
If  this  case  had  come  into  the  court  by  proceedings  initiated 
subsequent  to  its  creation,  and  counsel  had  raised  and  dis- 
cussed the  question,  it  might  be  that  we  would  feel  compelled 
to  express  an  opinion  as  to  the  right  of  review  in  this  class 
of  cases.  But  the  inquiry  was  not  suggested  by  either  side, 
and  the  parties  unite  in  the  statement  that  the  only  real  ques- 
'  tion  is  as  to  the  right  to  bring  a  fugitive  into  a  state  for  one 
offense,  and  try  him  for  another,  and  concur  in  the  request 
for  its  settlement.  It  is  a  matter  of  such  grave  and  present 
importance  to  the  criminal  jurisprudence  of  this  state,  that 
the  matter  was  taken  up,  considered  and  determined  without 
reference  to  any  doubt  which  might  arise  as  to  the  right  of 
review  in  such  cases.    The  judgment  is  affirmed. 

Affirmed* 
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388    218  L.  C.  Wachsmuth  &  Co.,  Plaintiffs  in    Erbob,  v. 

L.  N.  Heil,  Defendant  in  Ebrob. 

1.  BECOiTPMEirr  of  Damages — ^Failubb  of  Pboof.— In  an  acUon  for 

a  balance  of  the  purchase  price  of  merchandise  sold  and  delivered 
the  defendant  by  the  plaintiff,  to  which  demand  no  defense  is  in- 
terposed, but  in  which  action  the  defendant  seeks  to  recoup  dam- 
ages in  a  greater  sum  on  account  of  the  non-delivery  of  other  goods 
ordered  of  the  plaintiff  for  an  alleged  particular  line  of  custom, 
defendant's  failure  to  show  either  a  demand  for  such  goods,  the 
loss  of  sales  by  reason  of  their  non-delivery,  or  that  he  could  have 
made  any  sales  of  the  goods  had  they  been  received  at  the  time  re- 
quired, leaves  his  claim  unsupported,  and  a  verdict  and  judgment 
in  his  favor  is  unwarranted. 

2.  Rbyebsal  of  Judgmknt  when  Yebdict  Uxwabbantsd.  —  Al- 

though a  judgment  rests  in  the  verdict  of  a  jury,  when  the  verdict 
is  shown  by  the  record  to  have  been  clearly  unwarranted  by  the 
evidence  the  judgment  will  be  reversed. 

Error  to  District  Court  of  Montrose  County, 

Messrs.  Goudy,  Shebman  &  Twitghell,  for  plaintiffs 
in  error. 

Messrs.  6bay  &  Seug,  for  defendant  in  error. 

BissELL,  J.  Wachsmuth  &  Company,  who  were  partners 
in  business  in  Chicago,  Illinois,  early  in  1890,  sold  a  lot  of 
goods  to  the  defendant.  By  the  terms  of  the  contract  the 
defendant  was  allowed  certain  discounts  and  percentages,' 
and  when  the  firm  sent  the  bill  for  the  goods,  he  mailed  them 
a  draft  for  about  three  hundred  and  eighty-five  dollars,  which 
left  a  balance  due,  according  to  the  statement,  of  thirty-seven 
dollars  and  sixty-eight  cents,  for  which  this  action  was 
brought.  By  his  answer  the  defendant  substantially  con- 
ceded the  sale  and  delivery,  but  contended  that  his  order  in- 
cluded other  goods  than  those  for  the  price  of  which  the  suit 
was  brought,  and  that  he  was  damaged  by  the  non-delivery. 
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It  appeared  that  the  goods  were  ordered  in  December  of  1889, 
to  be  delivered  some  time  during  the  ensuing  spring,  and 
that  the  order  included  a  dozen  slater  flannel  suits,  at  a  price 
screed  on.  By  the  terms  of  the  transaction  no  specific  time 
was  desigpiated  within  which  the  goods  were  to  be  shipped. 
In  the  course  of  a  subsequent  correspondence  between  the 
parties  the  plaintiffs  were  notified  by  Mr.  Heil,  if  they  failed 
to  deliver  the  flannel  suits  to  him  at  Montrose  by  a  date 
named  he  should  decline  to  receive  them.  The  goods  did  not 
arrive  by  that  date,  and  the  defendant,  on  their  receipt,  re- 
turned them  to  Chicago  and  declined  either  to  accept  or  pay 
for  them.  The  rescission  of  the  order,  in  respect  of  these 
suits,  appears  to  have  been  accepted  by  the  parties,  and  their 
value  is  not  included  in  the  action  brought.  Since  the  de- 
fendant conceded  the  sale  and  delivery  of  the  goods,  and  did 
not  contest  the  prices  at  which  they  were  sold,  except  upon 
the  basis  of  the  loss  which  he  had  sustained  by  reason  of  the 
failure  to  deliver  the  flannel  suits  according  to  the  terms  of  the 
order,  it  leaves  for  determination  the  naked  inquiry  as  to  his 
right  to  recoup  his  damages  for  the  non-delivery  of  those  suits 
under  the  proof.  The  suits  ordered  were  what  is  known  to 
the  trade  as  slater  flannel.  According  to  the  correspondence 
these  were  wanted  not  later  than  the  20th  of  May,  in  order 
to  supply  the  trade  which  existed  in  the  summer,  and  came 
from  the  Grand  Army  men  for  whose  use  they  were  designed. 
Much  learning  has  been  expended  in  the  briefs  of  counsel  upon 
the  various  questions  of  law  concerning  the  sort  of  damage 
that  may  be  recouped  in  an  action  upon  contract,  and  the  cir- 
cumstances under  which  recoupment  will  lie.  In  the  view 
which  the  court  takes  of  the  case,  a  discussion  of  these  ques- 
tions becomes  wholly  immaterial.  The  jury  returned  a  ver- 
dict in  favor  of  the  defendant  for  twenty-nine  doUara,  which 
was  remitted,  and  a  judgment  for  costs  was  entered  against 
the  plaintiffs.  While  the  controversy  seems  to  be  a  very  in- 
significant and  unimportant  one,  and  scarcely  to  warrant 
the  time  and  labor  essential  to  its  consideration  by  the  courts, 
yet  the  rights  of  the  pai-ties  must  be  determined  by  the  same 
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rules  which  govern  the  determination  of  more  important  con- 
troversies.   The  defendant  was  entitled  to  set  off,  or  recoup, 
no  damages  whatever  according  to  the  evidence,  because  he 
proved  none  for  which  the  plaintiffs  were  responsible.    It  is 
tolerably  clear  from  the  case  that  the  flannel  suits  were  to 
be  delivered  early  in  May,  and,  according  to  the  defendant's 
testimony,  not  later  than  the  20th.     They  did  not  arrive 
until  the  24th, —  four  ds^ys  later,  whereupon  they  were  re- 
fused and  returned  to  the  sellers.    Had  they  declined  to 
receive  them  it  might  have  been  necessary  to  determine 
whether  the  defendant  had  the  right  of  rescission  under  the 
terms  of  the  sale.     The  plaintiffs  accepted  them,  and  their 
consent  removes  that  question  from  consideration,  and  it  is 
only  necessary  to  decide  whether  the  defendant  was  dam- 
aged by  the  failure  to  deliver  these  suits  at  an  earlier  date. 
It  is  very  clear  from  the  evidence  that  he  sustained  no  dam- 
ages which  could  be  made  either  the  subject  of  an  action, 
or  which  could  be  recouped  in  this  suit.     He  claimed  the 
difference  between  the  price  at  which  he  bought  the  goods 
and  the  price  at  which  he  was  expecting  to  sell  them,  pro- 
viding he  found  customers.     He  utterly  failed  to  show  either 
that  he  had  a  demand  for  the  suits,  that  he  lost  any  sales  by 
reason  of  their  non-delivery,  or  that  he  could  have  made  any 
sales  had  he  received  the  goods  at  the  very  time  within 
which,  according  to  his  own  letters,  he  was  willing  to  receive 
them.    There  being  an  entire  absence  of  proof  on  these  mat- 
ters, there  was  nothing  whatever  in  the  case  upon  which  the 
verdict  of  the  jury  could  rest.    Since  it  is  a  question  neither 
of  weight  nor  of  preponderance,  but  of  a  total  want  of  proof, 
it  violates  none  of  the  antecedent  decisions  of  the  courts  of 
the  state  to  reverse  the  judgment,  although  it  rests  upon  the 
verdict  of  a  jury.     Keating  v.  Pedee,  2  Colo.  526.    Hocka- 
day  V.  Goodwin,  Coui*t  of  Appeals,  ante^  p.  90. 

For  the  reasons  expressed  this  judgment  will  be  reversed 
and  the  cause  remanded  for  further  proceedings  in  conform- 
ity with  this  opinion. 

Hevened. 
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w  aaol 
Ernest  Gubbelle  et  al.,  Plaintiffs  in  Ereob,  v.         -SJ^i 

John  J.  Epley  et  al.,  Defendants  in  Ebbob. 

1.  When  Violation  op  Injunction  not  Punishable  as  Contempt. — 

After  the  inhabitants  of  a  part  of  a  county,  sought  to  be  incorpo- 
rated into  a  town,  have  complied  with  all  the  requirements  of  the 
statute  proYiding  for  such  organization,  and  the  commissioners  ap- 
pointed by  the  county  court  have  called  an  election  to  determine 
the  question  of  so  incorporating  by  the  votes  of  all  the  qualified 
electors  residing  within  the  territory  embraced  in  the  proposed 
town,  a  court  has  no  jurisdiction  to  enjoin  such  election,  and  dis- 
obedience of  such  an  injunction  is  not  punishable  as  contempt. 

2.  Extent  of  Tbrbitoby  fob  Town  Incobpobation. — Where  the  ex- 

tent of  the  limits  of  a  proposed  town  organization  is  not  prescribed 
by  the  statute,  the  fact  that  the  territory  sought  to  be  incorporated 
does  not  exceed  sixteen  acres  does  not  render  the  proceedings  illegal. 
8.  Sbcbscy  in  Obtaining  Petition  Iumatebial. — That  the  petition 
to  the  county  court  for  the  appointment  of  commissioners  to  call 
the  election  was  obtained  secretly  was  immaterial,  there  being  no 
statutory  requirement  for  publicity,  and  in  view  of  the  fact  that 
the  question  of  incorporating  was  required  to  be  submitted  to  a 
public  vote  of  the  citizens  interested. 

Error  to  District  Court  of  Arapahoe  Courvty. 

Mr.  John  R.  Smith  and  Mr.  J.  Q.  Chables,  for  plaintiffs 
in  error. 

Messrs.  Decker  &  O'Donnell,  for  defendants  in  error. 

Reed,  J.  Sec.  1  of  chap.  109,  General  Statutes,  is  as  fol- 
lows : — 

"When  the  inhabitants  of  any  part  of  any  county,  not 
embraced  within  the  limits  of  any  city  or  incorporated  town, 
shall  desire  to  be  organized  into  a  city  or  incorporated  town, 
they  may  apply  by  petition  in  writing  signed  by  not  less  than 
thirty  of  the  qualified  electors  of  the  territory  to  be  embraced 
in  the  proposed  city  or  incorporated  town  to  the  county  court 
of  the  proper  county,  which  petition  shall  describe  the  terri- 
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tory  proposed  to  be  embraced  in  such  city  or  incorporated 
town,  and  shall  have  annexed  thereto  an  accurate  map  or 
plat  thereof,  and  state  the  name  proposed  for  such  city  or 
incorporated  town,  and  shall  be  accompanied  with  satisfac- 
tory proofs  of  the  number  of  inhabitants  within  the  territory 
embraced  in  said  limits." 

In  February,  1891,  William  Heiderer,  and  othei-s  to  the 
number  of  forty-three,  made  application  to  the  county  court 
for  the  appointment  of  commissioners  in  the  matter  of  the 
incorporation  of  the  town  of  "  Brooklyn,"  a  suburb  of  the 
city  of  Denver.  Under  the  provisions  of  sec.  2  of  the  act, 
the  county  court  appointed  the  plaintiffs  in  error  commis- 
sioners, to  ^^  at  once  call  an  election  of  all  the  qualified  elec- 
tors residing  within  the  teiritory  embraced  in  said  limits," 
etc.  It  is  conceded  and  stipulated  that  the  petition  was 
signed  by  the  requisite  number  of  legal  voters,  and  was  in 
proper  form  to  warrant  the  court  in  taking  jurisdiction ; 
that  the  appointment  of  the  commissioners  was  regular; 
that  they  qualified  and  legally  called  the  election. 

The  defendants  in  error,  alleging  themselves  to  be  quali- 
fied voters  upon  and  property  ownera  in  the  territory  sought 
to  be  incorporated,  caused  a  complaint  to  be  filed  in  the  dis- 
trict court,  alleging  that  the  territory  sought  to  be  embraced 
within  the  proposed  corporation  only  contained  about  six- 
teen acres  of  land ;  that  the  petition  was  obtained  secretly 
and  concealed  from  many  interested  parties  ;  that  the  lines 
of  the  proposed  town  were  so  run  as  to  fraudulently  leave 
out  many  interested  parties  doing  business  within  the  lim- 
its of  the  proposed  town  but  residing  adjacent  to  it,  et^., 
etc.,  and  asking  for  a  temporary  injunction,  without  notice, 
to  restrain  the  commissioners  from  holding  the  election. 
The  writ  was  granted,  and  served  in  the  forenoon  of  the 
day  on  which  the  election  was  to  occur.  Under  the  advice 
of  counsel,  the  injunction  was  disregarded,  and  the  election 
held. 

An  affidavit  was  filed  charging  plaintiffs  in  error,  6ue- 
belle,  Flood,  Hargis  and  Snively,  (four  of  the  commission- 


1891.]  GUEBELLB  BT  AL.  V.  EpLEY  ET   AL.  201 

ers,)  with  contempt  of  court  in  disregarding  the  writ  of 
injunction.  On  the  8th  day  of  April  they  were  found  guilty 
and  fined  $50  each.  John  R.  Smith,  counsel,  was  not  em- 
braced in  the  proceedings  for  contempt,  but  having  admitted 
in  court  that  he  counseled  and  advised  the  parties  to  disre- 
gard the  injunction,  was  fined  $100. 

Several  errors  are  assigned  but  all  resolve  themselves  into 
one  inquiry,  viz.,  whether  the  court  had  jurisdiction  to  in- 
tervene by  injunction.  We  are  clearly  of  the  opinion  that 
it  had  not. 

It  is  ably  urged  in  argument  that  the  territory  proposed 
to  be  embraced  was  too  limited  in  extent  to  allow  the  incor- 
poration, and  that  such  limiting,  under  the  circumstances, 
was  fraudulent ;  and,  from  the  language  used  in  the  com- 
plaint, it  is  apparent  that  fact  was  greatly  relied  upon  as 
entitling  complainants  to  equitable  relief.  There  are  no  ter- 
ritorial limitations  in  the  statute, — the  language  is,  ^^any 
part  of  any  county  not  embraced  within  the  limits  of  any 
city  or  incorporated  town."  If  not  embraced  in  a  city  or 
incorporated  town,  the  qualified  voters  of  the  territory  sought 
to  be  iucoi-porated  at  a  properly  called  election  are  the  parties, 
and  the  only  ones,  who  are  to  determine  the  expediency  of 
such  incorporation. 

It  is  stated  in  the  complaint,  "That  the  said  petition  pre- 
sented to  the  county  court  was  secretly  obtained ;  that  it 
was  concealed  from  many  of  those  living  within  said  terri- 
torj',*'  etc.  We  cannot  regard  this  as  important.  Such  pro- 
ceedings are  from  their  very  nature  more  or  less  secret. 
There  is  no  provision  of  law  requiring  advertisement  or  pub- 
licity; but  the  election  could  not  be  held  secretly.  The 
notices  required  by  law  had  to  be  given,  and  by  those  every 
voter  became  aware  of  the  intention  to  incoi*porate,  if  a  ma- 
jority so  voted.  Those  from  whom  it  is  alleged  to  have  been 
kept  secret  might,  at  the  polls,  express  their  dissent,  not 
only  to  the  incoi'poration  but  to  the  secret  course  of  proced- 
ure of  those  instituting  the  proceeding.  The  statute  is  but 
a  liberal  and  unlimited  assei-tion  of  a  fundamental  principle 
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of  a  republican  government,  allowing  a  majority  to  deter- 
mine whether  or  not  a  certain  form  of  government  should 
be  adopted  for  certain  limits  of  territory.  The  responsibility 
of  the  determination  is  cast  upon  the  people  in  their  sovereign 
capacity,  upon  those  who  are  to  bear  the  burdens  and  pay 
the  increased  expense.  To  have  warranted  the  court  in  in* 
terposing  by  preliminary  injunction,  at  the  stage  its  powers 
were  invoked,  it  must  have  affirmatively  appeared,  by  proper 
avef ments  in  the  complaint,  that  actual  fraud  was  practised 
in  either  obtaining  the  petition,  or  upon  the  county  court  in 
obtaining  the  order,  or  upon  the  voters  by  not  giving  the 
legal  notices  of  the  election.  We  do  not  intend  to  be  under- 
stood as  saying  that  such  averments  would  give  the  court 
jurisdiction,  but  only  as  saying,  that  without  such  averments 
the  court  was  without  jurisdiction.  It  is  conceded  that  all 
those  preliminary  proceedings  were  regular  except  the  vague 
assertion  that  the  names  were  secretly  secured  upon  the 
petition.  No  principle  is  better  understood  or  more  often 
asserted,  than  that  '^  where  fraud  is  relied  upon  as  the  founda- 
tion for  an  injunction,  the  allegation  in  the  bill  must  be  of 
specific  and  definite  acts  of  fraud  and  not  mere  general  aver- 
ments;  and  in  the  absence  of  such  specific  allegations,  a 
court  of  equity  will  not  inteiiere  although  irreparable  injury 
is  alleged."  High  on  Injunc.  §  21.  Here  there  are  no  tan- 
gible allegations  of  fraud,  nor  are  there  any  allegations  of 
irreparable  injury  or  facts  from  which  such  injury  could  be 
implied. 

The  statute  provides,  that  when  the  preliminary  steps  are 
taken  in  accordance  with  its  provisions,  (and  in  this  case  the 
taking  of  them  and  their  regularity  are  conceded,)  an  elec- 
tion shall  be  held  and  a  majority  shall  determine  the  question, 
— positive  statutory  law  requiring  an  election  and  providing 
for  it,  and  a  court  of  equity  intervening  and  ordering  that  no 
election  be  held. 

The  legislative  and  judicial  departments  of  government 
are  each  potent  and  complete  within  the  limits  of  their  re- 
spective spheres,  and  such  interference  at  once  places  the 
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judicial  above  the  legislative  power  of  government,  where  it 
never  can  be,  except  in  passing  upon  the  constitutionality  of 
an  act. 

In  order  to  intei'pose  by  injunction  the  court  had  to  pre- 
determine  the  result  of  an  election,  and  assume  that  a  major- 
ity would  vote  for  incorporation,  that  such  majority  would 
be  made  by  illegal  votes,  and  disaster  to  the  minority  result. 
I  can  find  no  allegation  in  the  bill  declaring  that  a  majority 
of  votera  would  favor  the  incorporation,  or  what  the  result  of 
an  election  would  be.  The  statute  says  the  majority  shall 
decide.  The  powers  of  a  court  of  equity  were  invoked  to  pre- 
vent a  decision  of  the  question  in  the  very  manner  provided 
by  law,  which  must  have  been  based,  first,  upon  the  assump- 
tion that  a  majority  would  favor  incorpoiation, — a  very  un- 
waiTanted  assumption  if  the  allegations  in  the  bill  were  true  ; 
second,  that  such  majority  would  be  fi-audulent.  Had  the 
election  proceeded  without  judicial  interference  and  the 
prophecies  been  fulfilled,  the  remedies  provided  by  law  are 
adequate,  or  if  found  insufficient  the  aid  of  equity  could  be 
properly  invoked.  That  the  coui-t  of  equity  was  without 
jurisdiction  in  the  premises  at  that  incipient  stage  of  the 
proceedings,  and  that  such  jurisdiction*was  assumed  in  direct 
conflict  with  the  statute,  must  be  at  once  apparent.  A  court 
of  equity  cannot  assume  in  advance  that  the  legal  voters  of 
any  particular  locality  are  going  to  be  guilty  of  foolish,  indis- 
creet and  suicidal  acts,  and  assume  financial  burdens  they  are 
unable  to  bear,  and  appoint  itself  a  guardian,  before  the  peo- 
ple have  in  any  way  declared  any  intention  of  doing  the  act. 
In  other  words  a  court  of  equity  will  not  interpose  to  prevent 
an  individual  from  doing  a  foolish  act  when  he  does  it  at  his 
own  expense,  nor  could  the  court  interpose  by  injunction  to 
prevent  illegal  voting.  Injunctions  are  never  issued  to  pre- 
vent the  perpetration  of  a  felony  or  misdemeanor. 

It  is  alleged  in  the  complaint  that  voters  were  ^^ imported" 
for  the  occasion,  who  would  leave  after  the  election.  If  by 
such  importation  and  temporary  residence  they  became  legal 
voters,  the  court  was  without  power  to  restiuin  them.     If 
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they  voted  in  violation  of  laws,  they  could  be  properly  pun- 
ished after  the  offense  was  committed.  "  Equity  has  no  ju- 
risdiction to  prevent  crimes  or  enforce  moral  obligations,  nor 
can  it  interfere  to  prevent  an  illegal  act  merely  because  it  is 
illegal."  The  authorities  are  numerous,  that  in  cases  of  this 
kind,  where  the  act  sought  to  be  restrained  is  political  and 
authorized  by  legislative  enactment,  courts  are  without  juris- 
diction to  interfere. 

Discretionary  powers  conferred  by  the  legislature  are  not 
subject  to  the  control  of  courts.  Dillon  Munic.  Corp.  §§  94, 
476,  906. 

In  Smith  v.  McCarthy^  66  Pa.  St.  861,  which  was  an  appli- 
cation for  an  injunction,  the  court  said,  "  the  power  ought 
to  be  plain  indeed,  to  authorize  courts  to  forbid  municipal 
elections  when  ordered  by  the  legislature.  It  is  not  plain 
nor  do  we  think  it  exists.  *  *  *  Indeed,  an  attempt  to  pre- 
vent an  election  by  injunction  against  the  election  officers 
would  amount  to  nothing, — ^ifc  would  be  hrutum  fulmen.^^ 
See  Holmes  et  aL  v,  Oldham  et  ai.^  1  Hughes  (U.  S.  C.  C.)  76 ; 
State  of  Miss.  v.  The  President,  4  Wal.  475. 

In  Dickey  et  aL  v.  Meed  et  aL,  78  111.  271,  the  court  said: 

"Elections  belong  to  the  political  branch  of  the  govern- 
ment, and  are  beyond  the  control  of  the  judicial  power.  It 
was  not  designed,  when  the  fundamental  law  of  the  state  was 
framed,  that  either  department  of  government  should  inter- 
fere with  or  control  the  other,  and  it  is  for  the  political  power 
of  the  state,  within  the  limits  of  the  constitution,  to  provide 
the  manner  in  which  elections  shall  be  held,  and  the  manner 
in  which  officers  thus  elected  shall  be  qualified,  and  their 
elections  contested.  And  the  political  power  of  the  state 
may  organize  municipal  bodies  and  put  them  into  operation 
by  the  force  of  enactment,  or  by  election  by  the  people  to  be 
thus  governed,  and  they  can  provide  the  mode  of  reviewing 
the  returns  of  all  elections,  to  ascertain  whether  thev  are  in 
accordance  with  the  expressed  will  of  the  people.  And  until 
the  courts  are  empowered  to  act,  by  the  constitution  or  leg- 
islative enactment,  they  must  refrain  from  interfei'ence." 
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See,  also,  Darst  v.  People^  62  111.  806 ;  People  v.  Q-ateshurg^ 
48  111.  485 ;  Walton  v.  Develing,  61  111.  201 ;  Harri9  v.  Shry- 
oek,  82  lU.  119. 

The  court  had  no  jurisdiction  to  issue  the  writ.  It  was 
therefore  null  and  void,  and  being  so,  parties  were  not  in  con- 
tempt for  disobeying  it.  The  power  to  punish  for  contempt 
is  auxiliary  and  incidental  to  jurisdiction  over  tlie  subject 
matter.  Hurd  v.  People^  14  Colo.  207  ;  Walton  v.  Beveling 
(jupra)  ;  Andrews  v.  Knox  Oo.^  70  111.  65 ;  Darst  v.  People^ 
(mprd)  ;  Dickey  v.  Reed  (supra)  ;  Sigh  on  Injunc,  §§  1286, 
1425 ;  Davis  v.  The  Mayor  of  N.  F.,  1  Duer  451 ;  Piper  v. 
Pierson^  2  Gray  (Mass.)  120 ;  Perry  v.  Mitchell^  5  Denio  587. 

The  decree  gmnting  an  injunction  and  judgments  for  con- 
tempt against  the  respective  parties  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


The  Empire  Land  and  Canal  Company,  Plaintiff  in 
Error,  v.  County  Treasurer  et  al.  of  Rio  Grande 
Co.,  Defendants  in  Error. 

1.  Pboperty  op  Ibbioatioit  Companies  when  Liable  to  Taxa- 

tion.— ^The  franchise  of  a  corporation  owning  an  irrigating  canal, 
with  flumes,  headgates,  etc.,  for  the  transportation  of  water  for 
irrigation,  is  property,  and  subject  to  taxation  under  sec.  3,  art.  10, 
of  the  constitution,  unless  used  exclusively  by  the  corporation,  or 
its  individual  members,  (who,  by  virtue  of  their  corporate  interests 
are  joint  owners  in  the  ditch,)  for  irrigating  lands  owned  by  such 
corporation  or  individual  members. 

2.  Glass  of  Corpobations  not  within  Exemption  Provisions. — 

A  corporation  owning  a  ditch  constructed  for  the  purpose  of  selling 
and  disposing  of  rights  to  water,  together  with  parcels  of  land 
owned  by  the  corporation,  on  condition  that  when  all  or  most  of 
such  rights  are  sold,  the  price  thereof  paid,  the  ditch,  appurte- 
nances, stock,  and  franchise  may  pass  to  those  who  purchased  the 
water-rights,  is  not  within  the  provisions  of  constitution  that 
**  ditches  *  *  *  owned  and  used  by  individuals  or  corporations'  for 
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Irrigating  lands  owned  by  such  individuals  or  corporations,  or  tlie 
individual  members  thereof,  shall  not  be  separately  taxed  so  long 
as  they  shall  be  owned  and  used  exclusively  for  such  purpose.'' 

Error  to  District  Court  of  Rio  Gfrande  County. 

Messrs.  Teller  &  Orahood,  Mr.  J.  P.  Brockwat  and 
Messrs.  Holbrook  &  Brown,  for  plaintiff  in  error. 

Mr.  Charles  A.  Johnson,  district  attorney,  Mr.  Ira  J. 
Bloomfibld  and  Messrs.  Wilson  &  Merriman,  for  defend- 
ants in  error. 

Reed,  J.  This  was  a  suit  in  equity  brought  by  the  plaint- 
iff in  error  to  restrain  defendants  from  making  sale  of  its 
irrigating  canal  for  taxes  assessed  against  it  in  the  years 
1887,  '88  and  '89,  and  for  a  decree  ordering  the  cancellation 
of  taxes  so  assessed ;  also  declaring  such  canal  exempt  from 
taxation,  etc.  The  complaint  is  quite  lengthy,  but  not  un- 
necessarily so,  it  being  important  to  show  the  complete 
status,  methods,  objects  and  intentions  of  the  plaintiff  cor- 
poration. 

The  right  to  exemption,  in  the  complaint  and  in  argument, 
is  based  upon  sec.  III.  of  art.  10  of  the  state  constitution,  as 
follows : —  "  Ditches,  canals  and  flumes  owned  and  used  by 
individuals  or  corporations  for  irrigating  lands  owned  by  such 
individual  or  corporations,  or  the  individual  members  thereof, 
shall  not  be  separately  taxed  so  long  as  they  shall  be  owned 
and  used  exclusively  for  such  purpose."  The  statute  is  but 
a  recapitulation  of  the  language  used  in  the  constitution. 
See  sec.  V.,  chap.  94,  Genl.  Stat. 

A  demurrer  was  filed  to  the  complaint  which  was  sus- 
tained by  the  court. 

The  only  question  to  be  determined  is  as  to  the  sufficiency 
of  the  complaint,  and  whether  the  allegations,  taken  as  true, 
show  the  canal  to  be  exempt  from  taxation  under  the  con- 
stitution and  statute. 

For  a  proper  understanding  of  the  claim  of  the  plaintiff  it 
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is  necessary  to  set  out  in  full  the  second  and  third  para- 
graphs of  the  complaint.     They  are  as  follows : 

"  Second. — That  the  plaintiff  is,  and  at  all  the  dates  and 
times  in  this  complaint  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Colorado  ;  that  the  plaintiff  is  the  owner  of  a 

canal  called  the  Empire  Canal,  about miles  of  which  is 

situate  in  said  county  of  Rio  Grande  and  state  of  Colorado. 

"  Third. — The  plaintiff  is  the  owner  of  many  thousands  of 
acres  of  land  lying  under  said  canal,  and  capable  of  being 
and  intended  to  be  irrigated  therefrom,  and  many  thousands 
of  acres  of  which  are  being  irrigated  from  the  said  canal,  and 
which  lands  have  no  other  source  of  irrigation;  that  said 
canal  is  not  used  for  the  irrigation  of  any  other  lands  than 
the  lands  owned  and  held  by  plaintiff,  as  aforesaid,  except 
for  the  irrigation  of  lands  owned  and  held  by  parties  who 
became  individual  members  of  this  plaintiff  corporation  by 
virtue  of  purchasing  an  interest  in  said  canal,  which  interest 
so  purchased  is  always  evidenced  by  a  deed  of  conveyance 
by  which  one  or  more  shares  of  water  rights  in  said  canal 
are  by  this  plaintiff  conveyed  to  the  purchaser,  or  by  a  con- 
tract for  a  deed  of  one  or  more  shares  of  water  rights  as 
aforesaid ;  the  contract  being  entered  into  between  plaintiff 
and  such  purchaser  when  such  shares  or  water  rights  shall 
not  be  fully  paid  for  at  the  time  of  making  of  the  contract, 
and  such  deed  being  made  by  plaintiff  to  said  purchaser  at 
the  date  and  time  of  full  payment  for  such  shares  and  water 
rights  as  are  so  purchased ;  the  said  contract  and  the  said 
deed  invariably  providing  that  the  purchaser  thereof  shall 
use  the  water  to  which  he  shall  become  entitled  by  reason 
of  purchasing  such  interest  in  said  canal  on  lands  therein 
described  and  to  be  re-located  by  such  purchaser  only  upon 
other  lands  owned  and  controlled  by  said  purchaser,  that 
each  share  or  water  right  above  mentioned  or  referred  to 
represents  1.44  cubic  feet  per  second  of  time,  and  by  tie 
purchase  and  ownership  thereof  becomes  a  member  of  plaint- 
iff corporation  and  is  assessed  for  the  maintenance  of  said 
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canal  as  shareholder  thereof,  and  is  thereby  entitled  to  vote 
and  have  a  voice  in  the  management  of  the  plaintiff  com- 
pany ;  and  under  the  terms  of  such  contract  and  deed  as 
aforesaid,  when  plaintiff  shall  have  sold  and  shall  have  out* 
standing  and  in  force  a  number  of  water  rights,  by  contract 
or  deed,  or  by  both  such  contract  or  deed,  equal  to  the  es- 
timated capacity  of  said  canal  to  furnish  water,  and  two  fifths 
of  the  contract  price  for  the  same  shall  have  been  paid,  then 
the  holder  or  holders  of  such  contracts  and  deeds  for  water 
rights  shall  have  a  voice  and  vote  in  the  management  of  the 
affairs  of  said  company's  canal,  proportioned  to  the  interest 
which  said  purchaser's  contract  or  deed  bears  to  the  entire 
number  of  contracts  and  deeds  outstanding.    And  when  two 
thirds  of  all  such  outstanding  rights  have  been  fully  paid  for 
according  to  the  terms  of  the  several  contracts  entered  into 
or  deeds  made,  then  the  title  to  said  canal  shall  pass  to  the 
owners  and  holders  of  contracts  or  deeds  for  such  water 
rights  at  the  time  and  on  the  plan  following,  namely,  within 
sixty  days  thereafter,  at  such  time  as  may  be  fixed  by  the 
board  of  directors  of  this  plaintiff,  said  board  of  dii*ectors 
shall  hold  a  meeting  for  the  purpose,  and  thereat  designate 
five  persons,  who  are  at  that  time  owners  of  water  rights 
under  said  canal,  to  be  the  incorporators  of  a  new  company, 
to  be  incorporated  under  the  laws  of  the  state  of  Colorado, 
and  which  said  five  persons,  within  thirty  days  thereafter, 
shall  subscribe  to  articles  incorporating  a  new  stock  com^ 
pany,  under  a  new  name,  and  said  five  pei'sons  shall  be  the 
directors  for  the  first  year,  and  immediately  on  lands  there- 
in described,  and  to  be  re-located  by  such  following  the  sign- 
ing and  filing  of  the  articles  of  incorporation,  the  directors 
thereof  shall  organize,  make  by-laws,  procure  a  seal,  and 
otherwise  proceed  as  the  law  directs  ;  and  at  said  time  they 
shall  issue  of  the  capital  stock  of  the  new  company,  fully 
paid,  to  the  ownei'S  of  said  water  rights,  such  a  proportion  of 
the  whole  of  said  stock  as  the  water  rights  each  owner  there- 
of has  will  bear  to  the  whole  amount  of  water  rights  sold  as 
aforesaid.    And  when  water  rights  shall  have  been  fully  paid 
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as  aforesaid,  and  said  five  persons  shall  have  been  named  as 
aforesaid,  and  notified  in  writing  of  that  fact,  and  that  said 
water  rights  had  been  fully  paid  as  aforesaid,  the  said  new 
company,  and  the  stockholders  thereof,  shall  thereafter  be 
the  owners  and  in  control  of  the  said  canal,  and  the  water 
of  the  same ;  and  said  canal  and  its  lateral  ditches  are  not 
used  for  the  irrigation  of  any  other  lands,  than  those  owned 
and  held  by  the  plaintiff  company,  or  individual  members 
thereof,  as  above  mentioned  and  referred  to,  and  has  never 
been  otherwise  used  at  any  of  the  dates  and  times  in  this 
complaint  mentioned,  nor  at  all ;  that  a  veiy  large  propor- 
tion of  the  shares  of  water  rights  of  said  canal  have  been 
sold,  and  plaintiff  is  proceeding  to  sell  the  remainder  thereof 
at  a  rapid  rate." 

In  the  second  paragraph  the  allegation  is  ^^  That  the  plainir 
iff  is  the  owner  of  a  canal  called  The  Empire  Canal,"  etc.  In 
the  third  paragraph  it  is  alleged  that  the  plaintiff  is  the  owner 
of  many  thousand  acres  of  land  intended  and  capable  of  being 
irrigated  from  such  canal.  ^^  That  said  canal  is  not  used  for 
the  irrigation  of  any  other  lands  than  the  lauds  owned  and 
held  by  plaintiff  as  aforesaid,  except  for  the  irrigation  of 
lands  owned  and  held  by  parties  who  became  individual 
members  of  this  plaintiff  corporation,  by  virtue  of  purchasing 
an  interest  in  said  canal."  Again,  near  the  close  of  the  para- 
graph occurs  the  following :  "  And  said  canal  and  its  lateral 
ditches  are  not  used  for  the  irrigation  of  any  other  lands  than 
those  owned  and  held  by  the  plaintiff  company  or  individual 
members  thereof,  as  above  mentioned,"  etc.  These  two 
clauses  or  allegations  of  the  third  paragraph  seem  at  variance 
with  the  statement  in  the  second  paragraph,  where  the  plaint- 
iff \&  alleged  to  be  the  sole  owner.  The  two  latter  allegations, 
if  standing  alone  and  unqualified,  might  perhaps  be  consid- 
ered as  sufficient  to  bring  the  canal  within  the  purview  of 
the  constitutional  exception,  but  viewed  in  connection  with 
the  second  paragraph,  and  the  statements  and  explanations 
of  the  third,  it  would  seem  that  those  clauses  were  the  con- 
clusions reached  by  the  pleader  fi'om  the  premises  stated — cou- 
VoL.  I.— 14 
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elusions  of  law  instead  of  the  statement  of  a  fact.  A  wide 
distinction  is  to  be  observed  between  the  franchise  of  a  cor- 
poration, with  the  ditch  by  it  constructed  and  owned,  and  the 
right  acquired  by  the  land  owner  to  have  delivered  for  his 
use  at  some  stated  point  a  given  quantity  of  water.  In  the 
former,  the  excavated  ditch,  with  flumes,  headgates,  etc.,  as 
the  vehicle  for  the  transpoi*tation  of  the  water,  can  be  only 
regarded  as  property.  The  right  to  demand  water  from  the 
ditch,  and  have  a  given  quantity  per  second  delivered  from 
the  ditch  to  the  consumer,  carries  with  it  no  property  intei'est 
in  the  ditch  itself.  It  is  at  most  but  a  contract  sounding  in 
damages  in  case  of  non-performance  on  the  part  of  the  cor- 
poration. 

It  will  be  observed  that  one  portion  of  paragraph  three  of 
the  complaint  alleges  that  every  individual  having  a  contract 
for  the  delivery  of  water  "  is  a  mender  of  the  plaintiff  corpo- 
ration, and  is  assessed  for  the  maintenance  of  the  canal  as  a 
shareholder,  and  is  thereby  entitled  to  vote  and  have  a  voice 
in  the  management  of  the  corporation.*'  Immediately  fol- 
lowing it,  it  is  said :  that  when  the  plaintiff  shall  sell  water 
rights  to  the  full  capacity  of  the  canal  and  two  fifths  of  the 
whole  amount  shall  have  been  paid,  ^Hhen  the  holder  or 
holders  of  such  contracts  and  deeds  for  water  rights  shall 
have  a  voice  and  vote  in  the  management  *  *  *  proportioned 
to  his  interest,"  etc.  These  two  clauses  appear  to  be  contra- 
dictory. If  the  latter  is  true,  the  former  cannot  be,  unless  a 
liability  to  assessment  by  virtue  of  a  contract  could  be  con- 
strued as  participating  in  the  management. 

It  may  be  also  true,  that  when  all  the  water  rights  of  the 
corporation  shall  have  been  sold  and  two  thirds  of  the  price 
paid,  a  new  corporation  may  be  formed  by  the  consumers  of 
water  from  the  ditch,  and  such  consumers  become  the  ownera, 
and  that  then  such  consumers  would  be  tenants  in  common, 
and  the  ditch  might  be  run  on  co-operative  principles,  each 
owner  of  land  having  a  right  to  demand  a  proportionate 
share  of  the  water  carried.  But  at  the  present  time  this  con-> 
dition  has  no  existence — ^the  right  is  only  an  equitable  one, 
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which  may,  possibly,  become  a  property  right  in  the  future, 
but  depending  upon  contingencies  that  may  never  happen. 
It  may  also  be  true  that  water  was  only  used  upon  the  lands 
of  the  corporation  and  those  of  individuals  having  contracts, 
but,  as  shown  above,  the  conti*acts  with  the  individuals  can 
only  be  regarded  as  those  for  water  to  be  transported  and 
delivered  by  the  corpoi-ation,  carrying  with  them  no  property 
in  the  ditch  itself.  The  coi*poration  owning  the  ditch  must 
be  classed  with  a  large  number  of  others  whose  ditches  are 
constructed  for  the  purpose  of  selling  and  disposing  of  rights 
to  water  in  connection  with  parcels  of  large  tracts  of  land 
owned  by  the  corporation,  upon  the  condition  that  when  all 
or  a  majority  of  such  rights  are  sold,  the  corporation  reim- 
bursed, and  a  proper  and  satisfactory  profit  made,  the  ditch, 
appurtenances,  stock  and  franchise  may  pass  to  those  who 
purchased  the  water  rights. 

We  do  not  think  that  this  ditch  is  within  the  constitutional 
exception  or  exemption  from  taxation.  The  language  is: 
"  Ditches  •  *  ♦  owned  and  used  by  individuals  or  corpora- 
tions for  irrigating  lands  owned  by  such  individuals  or  corpora- 
tions or  the  individual  members  thereof,  shall  not  be  separately 
taxed,  so  long  as  they  shall  be  owned  and  used  exclusively 
for  such  purpose."  It  was  evidently  the  intention  of  the 
framers  to  exempt  from  taxation  ditches  owned  by  a  corpora- 
tion when  the  water  is  used  by  the  corporation  or  individual 
members,  who  by  virtue  of  their  corpoi-ate  interests  are  joint 
owners  in  the  ditch,  or  where  an  individual  owns  a  private 
ditch,  or  where  a  number  of  individuals,  having  a  common 
right  to  water,  unite  in  constructing  the  ditch,  own  and  use 
it  in  common,  and  the  water  is  distributed  pro  rata  for  the 
exclusive  use  of  the  owners  of  the  ditch  upon  lands  owned 
by  them  respectively ;  but  in  each  case  the  water  carried  by 
the  ditch  must  be  used  exclusively  by  the  owners  of  the  ditch. 
When  the  ditch  is  so  owned,  and  the  water  so  used,  the  ditch 
shall  not  be  taxed  separately  from  the  land.  It  has  in  several 
cases  been  held  that  ditch  and  water  rights  of  this  character 
were  appurtenant,  but  for  the  purposes  of  this  case  it  is  not 
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necessary  to  decide  whether  or  not,  under  any  circumstances, 
water  may  become  appuitenant  to  land,  (giving  to  the  word 
^^  appurtenant "  its  full  common  law  definition  and  signifi- 
cance,) so  as  to  pass  by  virtue  of  the  conveyance  of  the  land^ 
and  we  are  not  to  be  understood  as  passing  upon  the  ques- 
tion. 

It  is  evident  that  the  intention  was  only  to  exempt,  in 
cases  where  the  ditch  and  right  could  be  regarded  under  the 
decisions  as  appurtenant  and  the  land  taxed  to  cover  the  in- 
creased value,  so  as  to  prevent  double  taxation.  ^'  Appurte- 
nant denotes  annexed  or  belonging  to.  Abb.  Law  Die,  Tit. 
"  Appurtenance." 

^'  An  appurtenance  is  that  which  belongs  to  another  thing, 
but  which  has  not  belonged  to  it  immemorially.''  1  Yentris, 
407  ;  Coke  on  Litt.,  121  b. 

Under  the  contracts  for  the  delivery  of  water  it  becomes 
possible,  in  the  future,  for  the  rights  now  held  by  individ- 
uals and  being  sold  by  the  corporation,  to  assume  such  shape 
as  to  bring  such  rights  within  the  purview  of  the  constitu- 
tion and  exempt  the  ditch  from  taxation ;  but  such  is  not 
shown  by  the  complaint  to  have  been  its  condition  at  that 
time.  The  demurrer  was  properly  sustained,  and  the  judg- 
ment must  be  affirmed. 


<  ••  >  > 


Carbib  Williams  and  Adolphtjs  M.  Williams,  Appel- 
lants, V.  Albert  W.  Wishard,  Appellee. 

Yebi>I9T  on  CoBTLicniro  Evxdbitoe. — ^In  an  action  npon  a  promissory 
note  tried  to  a  jury,  wherein  the  only  defense  attempted  to  be  es- 
tablished was  want  of  consideration,  on  which  the  evidence  was  con- 
flicting but  supported  the  verdict  for  the  plaintiff,  the  judgment 
rendered  thereon  must  be  affirmed  on  appeal. 

Appeal  from  District  Court  of  Arapahoe  County » 
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Mr.  F.  A.  Williams,  for  appellants. 
Mr.  D.  V.  BxjBNS,  for  appellee. 

Richmond,  P.  J.  August  24th,  1880,  appellants,  Carrie 
Williams  and  Adolphus  M.  Williams,  at  the  city  of  Indian- 
apolis, Indiana,  executed  a  note  for  the  sum  of  $417  payable 
three  months  after  date  to  the  order  of  appellee,  Albert  W. 
Wishard,  with  interest  at  eight  per  cent  per  annum  from 
date  until  paid,  together  with  five  per  cent  attorney's  fees. 

Action  was  brought  to  recover  upon  this  note  May  17th, 
1889.  The  defendants  admit  the  execution  and  delivery  of 
the  note,  but  deny  that  there  is  anything  due  thereon ; 
and  allege  want  of  consideration,  payment,  and  that  the 
plaintiff  is  not  the  real  party  in  interest. 

Judgment  was  rendered  in  favor  of  plaintiff  for  the  amount 
of  the  note  and  interest  aggregating  the  sum  of  $444.38. 
Motion  for  a  new  trial  overruled  and  judgment  entered.  To 
reverse  this  judgment  appellants  prosecute  this  appeal  and 
assign  for  eri'or  that  the  court  erred :  in  admitting  evidence 
objected  to  by  defendants :  in  excluding  evidence  offered  by 
defendants ;  in  the  charge  to  the  jury  and  in  refusing  in- 
structions asked  by  defendants. 

It  is  unnecessary  to  recite  in  detail  all  of  the  circum- 
stances which  originated  the  giving  of  the  note  sued  on.  A 
review  of  the  transcript  and  abstract  shows  a  very  decided 
conflict  of  testimony. 

Plaintiff,  Wishard,  testifies  in  substance  that  he  was  the 
attorney  for  one  Jesse  Johnson,  and  that  Johnson  at  the 
solicitation  of  Wishard  loaned  to  Williams  a  certain  sum  of 
money ;  that  this  together  with  other  sums  of  money  due 
from  Williams  to  Wishard  amounted  to  $500,  for  which  a 
note  was  given.  Thereafter  Williams,  being  in  failing  cir- 
ctimstances  and  being  in  debt  to  his  wife  in  the  sura  of  $3,000, 
executed  two  chattel  moi-tgages  upon  his  stock  in  trade  to 
secure  this  notiC  of  $500  and  the  amount  due  his  wife  of 
$3,000.     Subsequently  the  stock  was  taken  possession  of  by 
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Wishard,  and  in  the  course  of  time  a  settlement  was  effected 
between  the  parties,  defendants  jointly  executing  to  Wishard 
this  note  of  $417,  and  Wishard  relinquishing  his  claim  upon 
the  stock  of  goods  to  Mrs.  Williams  and  surrendering  cer- 
tain additional  collateral  security  which  he  held. 

Mrs.  Williams  asserts  ignorance  of  the  business  relations 
between  her  husband  and  Wishard,  but  admits  that  at  the 
time  of  the  execution  of  the  note  she  received  the  stock  of 
goods  and  removed  them  from  Indianapolis  to  the  city  of 
Denver.  Wishard  in  settlement  with  Johnson  received  this 
note.  It  is  true  that  an  effort  was  made  to  prove  want  of 
consideration,  but  I  am  inclined  to  think  that  it  falls  far  short 
of  establishing  the  contenaon,  at  least  there  is  sufficient  evi- 
dence, in  m}'  judgment,  to  support  the  verdict  and  to  rebut 
the  various  defenses  interposed.  There  was  no  evidence  of- 
fered tending  to  show  that  the  plaintiff,  Wishard,  was  not  the 
holder  and  owner  of  the  note,  and,  so  far  as  payment  is 
concerned,  proof  is  equally  lacking.  The  only  defense  at- 
tempted to  be  established  was  want  of  considemtion.  This, 
under  the  instructions  of  the  court,  the  jury  settled  by  their 
verdict. 

The  repeated  decisions  of  the  supreme  court  of  this  state, 
as  well  as  the  recent  decisions  of  this  court,  without  excep- 
tion, announce  the  doctrine  to  be  that  where  there  is  evidence 
sufficient  to  support  the  verdict,  the  judgment  will  not  be 
disturbed.     Ziegler  v.  Cole^  15  Colo.  295,  and  cases  cited. 

The  instructions  given  were,  by  consent  of  the  parties, 
delivered  orally,  and  seem  to  me  to  embrace  the  law  of  the 
case.  To  I'ecite  the  instructions  in  full  would  unnecessarily 
extend  this  opinion,  as  the  rule  is  that  where  the  instructions, 
taken  in  an  entirety,  fully  and  accurately  advise  the  jury  of 
the  law  governing  the  case,  and  are  not  misleading,  the  ver- 
dict will  not  be  disturbed. 

The  instructions  asked  and  refused  could  not  have  been 
given,  as  the  evidence  certainly  did  not  wairant  them,  but 
the  general  principle  embraced  in  those  instructions  was  in- 
cluded in  the  general  charge  to  the  jury  by  the  court.    I 
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think  this  case  was  fairly  tried  and  properly  submitted  to 
the  jury,  and  that  there  is  no  error  shown  by  the  record 
which  would  warrant  this  court  in  disturbing  the  judgment. 
The  judgment  is  affirmed. 

.Affimted* 


William.  R.  Rust  bt  al.,  Appellants,  v.  D.  W.  Strick- 
land, Appellee. 

1.  Spscific  Pebfobmanoe  upon  Aocountino. — ^A  plaintiff  may  main- 

tain an  action  to  compel  a  conveyance  of  an  interest  in  mining  prop- 
erty under  the  following  circumstances,  although  he  has  not  f iiUy 
complied  with  the  contract  made  with  the  defendant  and  relied  on 
for  the  conveyance:  Other  similar  contracts  existed  between  the 
parties; — the  plaintiff  had  paid  money  to  the  defendant  when  he 
called  for  it;  there  had  been  no  settlement  of  their  accounts,  and 
whether  the  contract  sued  on  was  fully  performed  depended  on  the 
defendant's  application  of  the  moneys  paid; — ^plaintiffs  prayed  for 
an  accounting,  and  offered,  in  case  any  balance  was  found  to  be  due 
the  defendant  to  pay  the  same. 

2.  Whbw  Offer  to  Pay  Keoabded  as  Performance.— Under  the 

rule,  that  when  an  accounting  is  necessary  to  determine  the  rights 
of  litigants,  and  an  offer  is  made  by  one  to  pay  what,  if  anything, 
may  be  due  the  other,  the  offer  is  regarded  as  performance;  the 
plaintiff  was  entitled  to  a  specific  performance  of  the  contract  up- 
on payment  of  the  balance  found  to  be  due  thereon,  it  appearing 
that  the  state  of  the  accounts  between  the  parties  was  peculiarly 
within  the  knowledge  of  the  defendant,  and  that  it  was  in  his  pow- 
er to  claim  a  forfeiture  of  the  contract  by  the  election  which  he 
might  exercise  in  the  application  of  the  funds  paid  him  by  the 
plaintiff. 

Appeal  from  District  Court  of  Pitkin  County. 

Messrs.  Wilson  &  Stimson  and  Mr.  L.  S.  Smith,  for  ap- 
pellants. 

Mr.  WiLLDLM  O'Brien  and  Mr.  A.  Hbims,  for  appellee* 
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Rekd,  J.  This  was  a  suit  in  equity  brought  by  the  appel- 
lee to  compel  the  conveyance  of  a  certain  interest  in  mining 
property  alleged  to  be  the  property  of  appellee,  by  reason  of 
having  complied  with  the  requirements  of  a  contract  entered 
into  between  the  appellee  and  Millner,  one  of  appellants. 
The  only  errors  assigned  are : 

First.  ^^  The  judgment  and  decree  of  the  district  court  is 
contrary  to  the  evidence." 

Second.  ^^  The  deci-ee  should  have  been  for  appellants,  dis- 
missing the  plaintiff's  complaint.*' 

Third.  (Subsequently  assigned  by  stipulation  of  parties.) 
^^  That  the  judgment  and  deci'ee  of  the  district  court  is  con- 
trary to  law." 

A  decree  was  entered  for  the  plaintiff,  (appellee,)  order- 
ing a  conveyance  of  the  interest  claimed  upon  payment  to 
appellant,  Millner,  by  appellee  of  the  sum  of  $60.55,  within 
a  given  time. 

The  decree  cannot  be  said  to  be  contrary  to  law  or  to  vio- 
late any  principles  of  equity.  It  is  true,  as  ably  contended 
by  counsel,  that  the  right  to  a  conveyance  of  the  interest 
depended  upon  full  compliance  with  the  contract,  and  that 
it  was  found  by  the  court  that  there  was  a  balance  of  $60.55 
unpaid.  By  this  finding  it  was  found  that  there  had  not 
been  full  compliance.  The  evidence  shows  the  same  parties 
had  similar  contracts  in  regard  to  other  properties,  and  that 
money  was  called  for  by  and  paid  to  Millner  without  speci- 
fying or  designating  in  which  particular  matter  it  was  to  be 
used.  The  question  whether  or  not  the  amount  on  this  prop- 
erty had  been  fully  paid,  depended  upon  the  application  of 
the  money  by  Millner.  It  appears  that  in  order  to  airive  at 
the  balance,  all  the  transactions  were  considered.  This  was 
necessary.  The  suit  is  in  equity.  The  disbursements  and 
applications  of  money  were  made  by  Millner,  who  had  con- 
tracted in  the  first  instance  with  the  owners,  while  the 
contract  of  appellee  was  secondarj'.  The  contract  to  be 
performed  to  entitle  either  Millner  or  appellee  to  the  share 
of  the  property  was  that  made  by  Millner.     The  costs,  ex- 
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penses  and  disbursements  were  peculiarly  within  the  knowl- 
edge of  Millner. 

In  the  reply  of  appellee  it  is  alleged :  ^^  Plaintiff  further 
alleges  that  there  has  never  been  an  accounting  between 
himself  and  said  Millner  to  ascertain  the  amount  of  said 
expenses  required  for  the  obtaining  of  patents  for  said  min- 
ing claims  ;  that  said  Millner  has  never  presented  to  him  the 
amount  of  such  expenses  or  payments  made  by  him  towards 
the  same,  or  of  the  amounts  still  due  upon  the  same. 

^^  Plaintiff  alleges  upon  such  an  accounting  it  will  appear 
that  he  has  fully  paid  all  of  said  expenses,  but  if  from  such 
an  accounting  there  shall  appear  to  be  anything  remaining 
still  due  from  plaintiff  on  account  of  such  expenses  this 
plaintiff  is  ready,  willing,  and  offers  to  pay  such  sum  as  may 
be  found  due  from  him." 

Here  is  a  positive  aveiment  of  appellee's  want  of  knowl* 
edge,  and  of  the  failure  of  Millner  to  supply  it,  and  an  ac- 
counting asked,  and  a  direct  offer  to  pay  any  balance  that 
may  be  found  due  upon  siich  accounting.  An  account  was 
taken.  The  sum  of  $60.55  was  found  due  the  defendant, 
Millner,  and  its  payment  decreed.  Upon  the  payment  de- 
fendants were  decreed  to  make  the  conveyance. 

^^  It  is  a  general  rule  that  no  person  but  a  plaintiff  can 
entitle  himself  to  a  deci*ee.  But  in  bills  for  an  account  if  a 
balance  is  ultimately  found  in  favor  of  the  defendant,  he  is 
entitled  to  a  decree  for  such  balance  against  the  plaintiff." 
1  Story's  Eq.  Juris.  §  522. 

In  all  cases  of  this  character,  when  an  accounting  is  asked 
to  determine  the  rights  of  the  parties,  and  an  offer  made  to 
pay  what,  if  anything,  may  be  due,  the  offer  is  regarded  as 
performance.  Under  these  circumstances  it  certainly  would 
be  inequitable  to  declare  a  forfeiture  of  the  interest  of  ap- 
pellee, when  such  forfeiture  could  be  worked  by  Millner  in 
the  application  of  the  money  received,  and  an  accounting 
was  necessary  fi*om  him  to  ascertain  if  anything  remained 
unpaid. 

The  only  other  question  presented  for  review  is  the  suffi- 
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ciency  of  the  evidence  to  sustain  the  decree.  The  testimony 
is  very  voluminous,  and  upon  some  important  points,  con- 
flicting and  contradictory.  We  have  examined  it  very  care- 
fully and  conclude  that  the  decree  must  be  affirmed.  It  is 
not  enough  that  this  court  should  differ  in  judgment  from 
the  court  below  as  to  the  preponderance  of  evidence  upon 
reading  the  transcript,  nor  that  upon  such  reading,  it  would  be 
inclined  to  enter  a  different  decree.  The  witnesses  are  per- 
sonally before  the  trial  court,  which  has  far  greater  oppor- 
tunity of  justly  determining  their  credibility  than  this  court 
can  have.  We  can  only  reverse  when,  first,  there  is  an 
absolute  want  of  evidence  to  sustain  the  decree;  second, 
when  the  decree  is  so  manifestly  against  the  weight  of  evi- 
dence as  to  show  it  to  be  the  result  of  bias  or  prejudice. 
This  rule  has  been  so  often  asserted  in  both  the  supreme 
court  and  in  this  court  that  citations  of  the  different  de- 
cisions are  wholly  unnecessary.  This  case  does  not  come 
within  either  of  the  above  exceptions  to  the  rule.  It  might 
seem  to  a  court  of  review  that,  upon  some  questions,  the 
decree  was  against  the  weight  of  the  evidence,  but  it  cannot 
be  said  to  be  without  testimony  to  support  it.  In  cases  of 
this  kind  where  the  evidence  is  not  only  conflicting,  but  the 
statements  of  witnesses  diametrically  opposed,  the  result 
must  depend  in  a  great  measure  upon  the  credit  given  the 
witnesses  respectively.  This  court  has  no  opportunity  to 
judge  of  individual  credibility. 

These  being  the  only  questions  for  review,  the  judgment 
of  the  district  court  must  be  affirmed. 

Affirf/ied* 
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The  Rio  Gbande  Southbbn  Railway  Co.,  Appellant, 
V.  W.  L.  Knight  and  Robebt  L.  Steegeb,  Appellees. 

IkBTBVCTIONS  and  YbBDICT  VX  CONDBMKATIOir  Pboceediitgs.  —  The 
eminent  domain  statute  imperatively  requires  that  the  jury  sworn 
to  determine  the  compensation  to  be  awarded  the  owner  of  land 
condemned  shall  pass  on  the  question  of  benefits  to  the  residue  of 
the  owner's  land.  An  instruction,  tlierefore,  that  there  is  no  evi- 
dence of  benefits  is  erroneous,  and  it  is  likewise  error  for  the  court 
to  overrule  a  motion  to  set  aside  a  verdict  which  fails  to  show  that 
the  subject  of  benefits  was  considered. 

Appeal  from  District  Court  of  Ouray  County* 

Messrs.  Wolgott  &  Vailb  and  Messrs.  Stoby  &  Ste- 
vens, for  appellant. 

Messrs.  Stibman  &  Henby,  for  appellees. 

Richmond,  P.  J.  This  was  a  proceeding  instituted  bj  ap- 
pellant herein  for  the  purpose  of  condemning  the  right  of 
way  through  a  tract  of  land  owned  by  the  appellees,  Knight 
and  Steeger,  situate  in  the  county  of  Oura}%  Colorado.  To 
the  petition  answer  was  filed,  and  a  jury  selected  for  the  pur- 
pose of  determining  the  compensation  to  be  awarded.  The 
trial  resulted  in  a  judgment  for  appellees  in  the  sum  of 
91,500.  Motion  to  set  aside  the  verdict  and  for  a  new  trial 
duly  made  and  overruled. 

Several  errors  are  assigned,  but  we  think  the  only  ones  to 
be  considered  are,  the  errors  of  the  court  in  its  instructions 
to  the  jury,  and  its  refusal  to  set  aside  the  verdict  and  grant 
a  new  trial. 

The  Eminent  Domain  Act,  Code  Civil  Procedure,  par.  254, 
provides  that,  the  record  of  the  commissioners  or  the  verdict 
of  the  jury  in  every  case  shall  state : 

1st.  An  accurate  description  of  the  land  tiiken. 

2d.  The  value  of  the  land  or  property  actually  taken. 


I 
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8d.  The  damages,  if  any,  to  the  residue  of  such  land. 

4th.  The  amount  and  value  of  the  benefit. 

The  charge  to  the  jury  distinctly  advised  them  what  their 
verdict  should  state.  In  addition  the  judge  advised  them  in 
the  following  language :  ^^  In  assessing  benefits,  if  any,  such 
benefits  must  be  a  special  benefit  to  the  land  in  controversy 
and  not  a  general  benefit  common  to  ranches  in  general  in 
the  same  neighborhood,  and  in  this  case  there  seems  to  be  no 
evidence  of  any  such  benefits." 

The  verdict  of  the  jury  is  in  the  following  language : — 
*^  First,  we  find  the  value  of  the  land  taken  and  described  in 
the  complaint  to  be  $384,  and  we  find  the  damages  to  the 
residue  of  the  land  or  property  to  be  $1,116 ;  total  $1,500." 

We  gather  from  the  record  and  from  the  instructions  of 
the  court  that  the  jury  in  person  inspected  and  viewed  the 
premises,  besides  hearing  the  testimony.  The  statute  con- 
templates that  they  shall  pass  upon  the  question  of  whether 
or  not  the  land  of  the  defendant  would  be  in  any  manner 
benefited  by  the  construction  of  the  road,  as  contemplated  by 
the  petition,  and  the  verdict,  whatever  it  may  be,  must  em- 
brace a  finding  on  that  question.  It  is  evident  from  the 
record  that  the  jury  did  not  pass  upon  this  question ;  this 
was  error.  The  judge  was  not  advised  nor  could  he  have 
been  advised  of  the  conclusion  reached  by  the  jury  when 
they  inspected  and  viewed  the  premises  relative  to  the  ques- 
tion of  benefits.  The  instruction  advised  the  jury  distinctly 
that  there  was  no  evidence  of  any  benefits,  thus  taking  from 
their  consideration  a  question  absolutely  imposed  upon  them 
for  their  determination  by  the  law. 

The  supreme  court  of  this  state  in  the  case  of  Railroad 
Company  v.  Muddy  5  Colo.  270,  has  settled  the  question 
here  under  consideration.  In  that  case  it  is  decided  that 
the  matter  of  benefits  must  be  considered  and  that  the  statute 
must  be  strictly  puraued.  Following  this  case,  May  7, 1891, 
in  the  case  of  The  Denver  ^  Bio  Ghrande  iJ.  R.  Co,  v.  Stark^ 
16  Colo.  291,  the  doctrine  there  announced  was  re-affirmed. 
Accepting  these  decisions  as  conclusive  of  the  question,  we 
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are  compelled  to  direct  a  reversal  of  the  judgment  and  re- 
mand the  cause  for  further  proceedings. 

Reversed* 


<*•»» 


E.  L.  KiMMiNS,  Appellant,  v.  Daniel  A.  Lokd,  Ap- 

PELLEE. 

Bill  of  Exceptions  Necessabt  to  Review  Evidence. — ^Where  the 
sole  errors  relied  on  to  reverse  a  judgment  relate  to  the  admission 
of  testimony  against  the  objections  of  the  appellant,  and  that  the 
judgment  is  excessive,  the  appeal  cannot  be  sustained  in  the  ab- 
sence of  a  bill  of  exceptions,  signed  and  sealed  by  the  judge  who 
tried  the  case. 

Appeal  from  County  Court  of  Arapahoe  County. 
Mr.  W.  J.  Weeber,  for  appellant. 
Messrs.  Staley  &  Safeley,  for  appellee. 

Richmond,  P.  J.  This  is  an  action  to  recover  for  the 
value  of  sheep  belonging  to  appellee,  Lord,  which  had  in 
some  manner  found  their  way  into  the  possession  of  the  ap- 
pellant, Kimmins.  The  original  action  was  commenced  in 
the  justice's  court,  resulting  in  a  judgment  for  appellee,  and 
was  thereafter  appealed  to  the  county  court,  tried  to  a  jury, 
and  again  resulted  in  a  judgment  for  appellee  in  the  sum  of 
W20.67.  To  reverse  this  judgment  appellant  prosecutes  this 
appeal. 

The  sole  errors  assigned  are :  That  the  court  erred  in  ad- 
mitting evidence  over  defendant's  objection ;  and,  that  the 
judgment  is  excessive  and  against  the  evidence. 

The  judgment  must  be  affirmed  upon  the  record  as  it  stands. 
Thei'e  is  no  bill  of  exceptions  in  the  record  signed  and  sealed 
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by  the  judge,  before  whom  the  case  was  tried,  exhibiting  the 
testimony  introduced  on  the  trial.  It  has  been  repeatedly 
held  that  such  a  bill  of  exceptions  signed  and  sealed,  under 
the  statute,  is  absolutely  indispensable  to  warrant  the  hear- 
ing when  the  error  relied  on  is  that  the  judgment  is  unsup- 
ported by  the  evidence.  Bergundihal  v,  Bailey  et  aZ.,  15 
Colo.  257. 

As  in  the  above  entitled  case,  it  may  be  said  that  it  is  un- 
necessary to  put  the  decision  upon  this  technical  ground 
alone.  A  careful  review  of  the  testimony  in  the  unsealed 
bill  of  exceptions  would  warrant  us  in  saying  that  there  is 
ample  testimony  to  support  the  verdict  of  the  jury  and  the 
action  of  the  court  in  entering  the  judgment. 

The  judgment  is  affirmed. 

Affirmed* 


Anna  S.  Anderson,  Appellant,  v.  Bingham,  Tbague 

&  Co.,  Appellees. 


222        Mechanics*  Lien  Statutes  Constbued. — A  lien  claimed  for  materi- 
19   129.  als  furnished  in  the  erection  of  a  building,  when  sought  to  be  en- 

forced against  the  property  after  it  has  passed  into  the  hands  of  a 
purchaser  for  value  having  no  knowledge  of  the  lien,  and  who 
made  no  agreement  to  pay  the  indebtedness,  cannot  be  maintained 
where  the  requirements  of  the  statute  in  respect  to  the  necessary 
steps  to  be  taken  to  obtain  a  lien  have  not  been  strictly  complied 
with. 
Insufficient  Notice  of  Lien. — A  notice  of  lien  filed  by  material  men 
which  fails  to  name  the  city  or  county  in  which  the  property  is 
situated  on  which  the  lien  is  claimed,  and  containing  no  statement 
of  ownership,  or  any  extrinsic  circumstances  to  aid  in  its  identifi- 
cation, is  insufficient  to  charge  the  property  as  against  a  purchaser 
for  value  without  knowledge  of  the  claim. 

Appeal  from  District  Court  of  Arapahoe  County. 
BiNQHAM,  Teaotje  &  COMPANY  brought   this  suit  as 
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material  men  to  recover  for  the  materials  furnished  for  the 
construction  of  certain  buildings  upon  some  lots  in  an  addition 
to  the  city  of  Denver.     The  complaint  stated  that  the  stufE 
was  sold  to  one  Ferguson,  who  was  the  owner  of  the  prem- 
ises at  the  time  the  supplies  were  sold  and  delivered,  but 
that  he  subsequently  conveyed  his  title  to  the  appellant,  Mrs. 
Anderson.     These  supplies  were  furnished  between  the  25th 
day  of  February,  1889,  and  the  22d  day  of  June,  in  the  same 
year,  and  amounted  to  two  hundred  and  twenty-eight  dollars 
and  eighty-four  cents.     After  the  supplies  were  furnished 
and  after  the  property  had  been  sold,  Bingham,  Teague  & 
Company,  on  the  6th  day  of  July,  1889,  attempted  to  secure 
a  lien  upon  the  property  by  filing  a  notice  under  the  statute. 
The  notice  was  in  the  form  following : 
"To  ALii  WHOM  rr  may  concern: — 
"Enow  ye  that  Homer  W.  Bingham  and  Lemuel  Teague, 
partners  doing  business  under  the  name  and  style  of  Bing- 
ham, Teague  &  Company,  of  the  county  of  Arapahoe  and 
state  of  Colorado,  do  hereby  give  notice  of  their  intention 
to  hold  and  claim  a  lien,  and  they  do  under  and  by  virtue  of 
the  statute  in  such  case  made  and  provided,  hereby  hold  and 
claim  a  lien  upon  the  north  half  of  lot  number  30  and  the 
south  half  of  lot  number  81,  in  block  number  4,  in  M.  Sum- 
ner's addition. 

"  That  the  said  lien  is  claimed  and  held  for  and  on  account 
of  lumber  and  other  materials  furnished  in  the  erection  and 
construction  of  a  certain  brick  dwelling-house,  out-buildings 
and  fences,  situated  on  the  above  described  premises. 

"  That  the  whole  amount  of  indebtedness  for  such  lumber 
and  other  materials  is  two  hundred  and  twenty-eight  dollars 
and  eighty-four  cents;  that  the  whole  amount  of  credits 
thereon   is  no  dollars  and  no  cents ;  and  that  the  balance 

due  and  to  become  due  to  the  said is  two  hundred 

and  twenty-eight  dollars  and  eighty-four  cents." 

The  foregoing  notice  of  lien  was  signed  by  Bingham, 
Teague  &  Company  and  verified  by  a  member  of  the  firm, 
and  subsequently  filed  in  the  recorder's  office  of  the  county. 
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The  action  was  commenced  to  foreclose  the  lien,  and  in  gen- 
eral the  complaint  contained  the  allegations  requisite  to  a 
statement  of  the  foregoing  facts,  but  did  not  otherwise,  than 
by  the  inference  to  be  drawn  from  the  statement  that  the 
notice  was  recorded,  allege  that  the  appellant,  Mi-s,  Ander- 
son, had  any  notice  of  the  filing  of  the  lien.  Neither  the 
transcript  nor  the  abstract  contained  any  of  the  evidence 
introduced  upon  the  trial,  and  there  is  nothing  in  the  record 
to  show  that  Mrs.  Anderson  bought  with  reference  to  the 
lien  or  that  it  was  in  any  way  brought  to  her  attention.  The 
tiial  resulted  in  a  judgment  against  Mrs.  Anderson,  enforcing 
the  lien  from  which  the  present  appeal  was  prosecuted  to 
the  supreme  court,  whence  under  stipulation  and  by  order  it 
was  transferred  to  this  court  for  determination. 

Messrs.  Browne  and  Putnam,  for  appellant. 

Messrs.  Benedict  &  Phelps  &  Mr.  Henry  C.  Char- 
PIOT,  for  appellees. 

Bissell,  J.,  The  right  to  maintain  the  present  action  is 
necessarily  dependent  upon  the  legal  efifect  resulting  from 
the  filing  of  the  notice  contained  in  the  statement.  There  is 
no  other  question  presented.  The  sale  and  delivery  of  the 
materials  to  Ferguson,  who  was  the  owner  of  the  property 
prior  to  the  sale  to  Mrs.  Anderson,  is  admitted.  The  notice 
was  filed  in  the  recorder's  office  of  Arapahoe  county  within 
the  time  limited  by  the  statute,  and  for  the  purposes  of  this 
decision  it  may  be  conceded  that  the  property  described  in  the 
notice  is  situate  within  the  limits  of  the  county.  The  pur- 
chase by  Mrs.  Anderson  having  been  made  prior  to  the  time 
the  notice  was  filed,  although  within  the  sixty  days  limited  for 
the  filing  of  liens,  she  must  be  held  to  have  taken  title  freed 
from  the  burden  of  this  claim,  under  the  lien  statute,  unless 
without  more  the  notice  be  held  to  charge  her  with  the  liabil- 
ity. According  to  the  views  held  by  this  court  concerning  the 
proper  construction  of  that  statute,  the  notice  was  wholly  in- 
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sufficient  to  impose  any  obligation  on  her.  There  is  a  very 
gi'eat  discrepancy  in  the  authorities  as  to  the  policy  and  pur- 
poses of  lien  statutes,  and  as  to  the  principles  which  are  to  be 
adopted  in  their  construction  and  enforcement.  Some  pro^- 
ceed  upon  the  hypothesis  that  they  were  enacted  for  the  bene- 
fit of  mechanics.  It  is  contended  that  these  enactments  are 
but  an  extension  of  the  common  law  right  of  the  bailee  for 
hire  who  is  employed  to  do  work  upon  a  chattel  to  hold  it  for 
his  claim  until  he  is  paid  for  his  labor.  Generally  it  may  be 
said  that  the  decisions  which  proceed  upon  this  hypothesis 
were  either  rendered  upon  statutes  which  gave  the  right  of 
lieu  to  persons  who  performed  labor  as  contradistinguished 
from  those  who  sold  materials,  or  else  that  -the  decisions  were 
rendered  upon  slight  consideration  of  the  purposes  to  be  ac- 
complished, and  of  the  persons  to  be  benefited.  The  other 
line  recognizes  what  every  candid  man  must  admit,  that  as 
to  all  but  mechanics  and  laboring  men  the  legi^dation  is  spe- 
cial, and  gives  to  one  class  of  dealers  rights  denied  to  men 
who  furnish  other  sorts  of  supplies  for  use  and  consumption. 
In  respect  of  everything  sold  other  than  labor  there  is  a  com- 
plete departure  from  the  principle  which  determined  the 
rights  of  the  bailee  at  the  common  law.  These  authorities 
very  properly  declare  that  all  legislation  of  this  sort  is  of  a 
class  character,  and  is  an  attempt  by  the  legislature  to  give 
to  persons  who  have  no  contract  which  would  entitle  them  to 
any  such  advantage  the  right  to  encumber  and  embarrass  the 
title  to  property.  They  hold  that  such  statutes  must  be 
strictly  construed,  and  when  the  controversy^  as  in  the  case 
at  bar,  is  between  the  lien  claimant  and  a  purchaser  without 
knowledge  of  the  lien,,  the  material  men  should  be  held  to 
an  exact  and  liteml  observance  of  the  provisions  of  the  law. 
Every  consideration  of  equity  and  fair  dealing  requires  it 
MusJdiU  et  al.  v.  Silverman^  50  N.  Y.  360  ;  E%terley*8  Appeal^ 
54  Penn.  State  192  ;  MerriU  v.  Fisher,  19  Iowa  354. 

In  reaching  this  conclusion  the  court  is  entirely  unembari- 
rassed  by  Martin  v.  Simmons^  et  al.,  11  Colo.  411. 

If  the  decision  in  that  case  had  been  far  reaching  enough 
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to  include  a  declaration  upon  this  principle,  probably  this 
court  would  have  felt  bound  to  follow  it.  It  is  enough  to 
say,  however,  that  the  limitations  expressed  in  the  opinion 
and  found  in  the  facts  underlying  it  remove  it  wholly  from 
the  domain  of  the  present  controversy.  As  stated  therein, 
Simmons  expressly  agreed  to  become  bound  for  the  materi- 
als which  were  furnished.  He  was  the  owner  of  the  property 
which  was  to  be  charged  with  the  lien.  It  was  in  proof  that 
he  had  no  other  property  within  the  limits  of  Arapahoe 
county.  The  notice  was  conceded  to  be  defective,  yet  the 
debt  was  charged  upon  the  property  as  against  him.  The 
judgment  however  was  expressly  based  upon  the  facts,  and 
not  upon  the  rule  that  without  more,  a  notice  which  failed 
to  locate  and  identify  the  property  was  sufficient  to  bind  it 
in  a  third  person's  hands. 

Appellees'  right  to  recover  is  dependent  upon  a  notice 
which  does  not  identify  the  property  by  naming  the  city  in 
which  it  is  to  be  found,  or  the  county  wherein  it  is  situate. 
It  is  wholly  unaided  by  any  statement  of  the  ownership  of 
the  property  or  of  any  extrinsic  circumstances  which  would 
aid  in  its  identification.  It  is  a  case  barren  of  equities  and 
entitled  only  to  those  legal  rights  which  may  be  acquired  by 
an  exact  fulfilment  of  the  stututory  requirements.  When 
the  right  to  enforce  a  debt  against  property  held  and  owned 
by  one  who  did  not  contract  the  debt,  nor  agree  to  pay  it,  is  to 
be  deduced  from  the  constructive  notice  afforded  by  record,  it 
violates  no  rule  of  statutory  construction  and  impinges  upon 
no  equities  possessed  by  the  claimant  to  hold  him  to  the 
letter  of  the  act. 

Generally  in  the  law  it  has  been  accounted  necessaiy  to 
show  a  contract,  or  to  commence  the  enforcement  of  a  legal 
right  in  order  to  justify  the  embarrassment  of  the  title  to  real 
property.  Statutes  permitting  such  things  to  be  done  by 
the  simple  record  of  a  notice  which  may  or  may  not  be  the 
inception  of  a  valid  claim  do  not  justly  admit  of  any  other 
than  a  strict  construction,  at  least  as  against  what  are  well 
teimed  material  men.     It  is  not  intended  to  extend  the  doc- 
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trine  beyond  the  necessities  of  the  present  case.  Many  rea- 
sons can  be  urged  for  the  maintenance  and  enforcement  of 
these  statutes  in  so  far  as  they  seek  to  protect  the  mechanic 
and  the  laborer.  In  respect  of  them  it  is  only  an  extension 
of  the  right  of  the  bailee  to  cases  where  labor  is  expended 
upon  things  which  are  not  in  possession,  and  within  the  mean- 
ing of  the  law  cannot  be  reduced  to  possession.  It  is  simply 
insisted  that  the  liens  of  men  selling  supplies  must  be  sub- 
ject to  the  equities  of  innocent  purchasers  for  value,  unless 
they  are  brought  within  the  precise  terms  of  the  legislative 
enactment. 

The  rule  here  declared  finds  ample  support  in  well  con- 
sidered cases.  Be  Witt^  et  ah^  v.  Smithy  et  ai,^  68  Mo.  263 ; 
Matlaek^  et  al.^  v.  Lare^  32  Mo.  262 ;  BcMsbor  v.  Kilbourn^  3 
Mc Arthur  273;  Phillips  on  Mechanics'  Liens,  chap.  32, 
§  378  et  aeq. 

The  notice  of  the  lien  being  wholly  insufficient  under  the 
record  to  charge  the  property  with  the  claim  as  against  the 
purchaser,  Mi*s.  Anderson,  this  cause  must  be  reversed  and 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed. 


<•■»! 


The  Denver  &  Rio  Grande  Railroad  Co.,  PLAn^TiFP 
IN  Error,  v.  L.  Stewart,  Defendant  in  Error. 

Liability  of  Railway  Compaity  fob  Stock  Killed. — Although  the 
statute  makes  railroad  companies  liable  in  damages  to  the  owners 
of  domestic  animals  killed  or  injured  by  their  trains,  yet  where 
such  animals  are,  at  the  time  of  the  accident,  running  at  large,  con- 
trary to  the  provisions  of  another  section  of  the  statute,  and  the 
injury  thereto  results  without  wilful  or  gross  negligence  on  part 
of  the  railroad  company,  it  is  not  liable  in  damages. 

J5rr<w  to  District  Court  Of  Mmtrose  Count  if. 
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Messrs.  Woloott  &  Vailb,  for  plaintiff  in  error. 

Mr.  F.  D.  Catlin  and  Mr.  John  Gray,  for  defendant  in 
error. 

Richmond,  P.  J.  In  this  action  plaintiff  sought  to  re- 
cover for  the  value  of  a  «ow  pig  alleged  to  have  been  killed 
by  defendant  company  on  the  5th  day  of  February,  1889. 

The  complaint  alleges  in  substance,  that  on  the  5th  day 
of  February,  1889,  plaintiff  was  the  owner  of  a  certain  black 
sow  pig ;  that  on  said  day,  while  said  pig  was  running  at 
large,  the  same  was  run  ov^r  and  killed  by  the  cars  and  en- 
gines of  the  defendant  company  on  their  railroad  track  in 
the  county  of  Montrose,  while  said  tracks  and  cars  and  en- 
gines were  being  operated  by  the  employees  of  said  com- 
pany* ♦  *. 

The  defendant  corporation  answered,  admitting  that  while 
engaged  in  operating  its  line  of  railroad  and  running  its  pas- 
senger train  going  west  over  its  line  of  track  in  and  through 
said  county  of  Montrose,  and  conveying  passengers,  mail, 
and  express  thereon,  into  and  through  said  county  in  all 
respects  in  accordance  with  its  charter  and  rights  and  privi- 
leges thereunder,  and  with  the  laws  of  this  state,  that  it  did, 
without  any  fault  or  neligence,  bi-each  of  duty  or  default  on 
its  part  or  the  part  of  its  ofiicei's,  agents  or  servants,  or  any 
of  them,  run  upon  and  over  and  seriously  and  fatally  injure 
and  damage  the  pig  mentioned  in  plaintiff's  complaint, 
said  pig  then  and  there  being  unlawfvlly  running  at  large; 
that  said  injury  occurred  without  any  fault  or  negligence  on 
the  part  of  defendant,  and  without  any  want  of  ordinary  care, 
and  in  no  other  manner,  and  that  plaintiff  permitted  said 
pig  to  be  running  at  large  unlawfully  and  contrary  to  the 
statute  of  said  state;  and  said  pig  was  injured  by  reason 
thereof  and  in  no  other  manner. 

Plaintiff  replied,  denying  the  allegations  of  the  answer : 

By  the  record  it  is  recited  that  the  cause  came  on  for  trial 
to  the  court;  that  the  evidence  for  plaintiff  was  duly  pre- 
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sented,  whereupon  defendant  moved  for  a  nonsuit,  which 
was  denied.  Defendant  then  offered  evidence  in  support  of 
its  answer,  plaintiff  objecting  to  the  introduction  of  such  evi- 
dence upon  the  part  of  defendant,  for  the  reason  that  the 
answer  of  defendant  admits  all  the  material  allegations  of 
the  complaint,  and  alleges  no  new  facts  constituing  a  legal 
defense,  which  objection  was  sustained  by  the  court.  De- 
fendant by  its  counsel  then  and  there  excepted.  The  court 
after  duly  considering  the  evidence  and  the  arguments  of 
counsel  found  that  the  plaintiff  was  entitled  to  judgment 
against  the  defendant  company  in  the  ^  sum  of  $50  damages, 
and  $32.50  attorney's  fees.  Upon  this  finding  judgment 
was  entered,  to  reverse  which  this  writ  of  en-or  is  prosecuted. 

By  the  brief  in  this  case  defendant  presents  several  ques- 
tions, and  particularly  urges  for  the  consideration  of  the 
court  the  unconstitutionality  of  the  act  fixing  the  liability  of 
railroad  companies  for  stock  killed.  We  do  not  think  it  nec- 
essary to  pass  upon  this  question,  or  upon  any  of  the  other 
questions  presented,  save  and  except  the  error  of  the  court 
in  overruling  the  motion  for  a  nonsuit. 

It  must  be  borne  in  mind  that  the  animal  killed  was  a  pig, 
and  at  the  time  of  the  killing  the  statute  of  this  state  provided 
as  follows :  No  hog  or  swine  shall  be  permitted  to  run  at 
large,  and  the  owner  of  any  hog  or  swine  trespassing  on  the 
property  of  any  person  shall  be  liable  in  treble  the  damages 
occasioned  by  such  ti-espass,  and  a  fine  of  not  less  than  $5  nor 
more  than  $10  for  each  offense.    General  Statutes,  §  8175. 

Keeping  in  view  this  provision  of  the  statute  and  the  al- 
legations of  the  complaint,  to  wit,  that  on  the  5th  day  of  Feb- 
ruary, 1889,  plaintiff  was  the  owner  of  the  pig  in  question, 
and  that  on  said  day,  while  said  pig  was  running  at  large, 
the  same  was  run  against  and  run  over  and  killed,  *  *  *  we 
have  but  one  question  to  determine  and  that  is,  whether  the 
company  was  liable  ? 

In  the  case  of  Morris  v,  Fraker^  5  Colo.  425,  the  court,  in 
commenting  upon  the  various  statutes  concerning  the  run- 
ning at  large  of  stock,  said :  ^^  This  act  plainly  recognizes  the 
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general  right  of  owners  to  suffer  their  stock  to  run  at  large, 
with  the  exception  of  hogs  which  are  expressly  prohibited  un- 
der fines  and  penalties."  See  WiUard  v.  Mathesmj  7  Colo.  77. 
The  section  of  the  statute  referred  to  by  the  court  in  that 
opinion  is  the  identical  section  above  quoted.  In  the  gen- 
eral statutes  we  find  no  provisions  requiring  a  railroad  com- 
pany to  fence  its  right  of  way. 

From  the  foregoing,  it  will  appear  that  the  animal  killed 
was  running  at  large  contrary  to  the  statute. 

The  company  allege  that  the  injury  to  the  animal  occurred 
without  any  fault  or  neglect  and  without  any  want  of  ordi- 
nary care  on  its  part  No  proof  of  wilful  negligence,  or  gross 
carelessness  on  the  part  of  defendant  was  introduced.  Under 
these  circumstances  we  unhesitatingly  declare  that  the  mo- 
tion for  a  nonsuit  should  have  been  sustained.  ^'  Where  the 
owner  of  animals  is  unable  to  show  that  as  against  the  rail- 
way they  were  properly  upon  the  track,  or,  in  other  words, 
that  it  was  through  the  fault  of  the  company  that  they  were 
enabled  to  come  upon  the  road,  the  company  are  not  in  gen- 
eral liable,  unless,  after  they  discovered  the  animals,  they 
might,  by  the  exercise  of  proper  care  and  prudence,  have 
prevented  the  injury."  Redfield  on  the  Law  of  Railways, 
vol.  1,  §  126,  and  authorities  cited. 

In  the  case  of  D.  ^  B.  &.  B.  B.  Oo.  v.  OUen^  4  Colo.  239, 
it  was  held  that,  ^^  when  a  railroad  company  in  the  exercise 
of  its  lawful  business,  in  running  a  train  through  the  sti-eets 
of  an  incorporated  city  (which  prohibited  by  ordinance  cer- 
tain animals  running  at  large),  killed  an  animal  within  the 
city  limits,  the  animal  coming  within  the  prohibition  of  the 
ordinance,  the  company  was  liable  only  if  the  animal's  death 
was  the  result  of  gross  negligence  on  the  part  of  the  com- 
pany's servants." 

In  the  case  of  Witherrell  v.  Milwaukee  ^  St.  Pavl  B,  72.  (7o«, 
24  Minn.  410,  the  court  lajrs  down  this  doctrine  :  If  domes- 
tic animals  are  oa  the  track  of  a  railroad  by  the  fault  of  the 
owner,  such  owner  takes  all  reasonable  risks  of  injury  to 
them  through  passing  trains ;  but  while  the  raih*oad  company 
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is  not  bound  to  presume  that  such  animals  will  be  upon  the 
ti'Hck)  they  are  not  authorized  to  injure  them  wilfully  or 
carelessly,  but  are  bound  to  use  reasonable  care  to  avoid  in- 
juring them. 

In  the  case  of  Railroad  Company  v.  Dunham^  68  Texas 
232,  it  was  held  that  railroad  companies  are  entitled  to  pre- 
sume that  every  person  will  comply  with  the  law  which 
forbids  the  owner  to  allow  his  animaJs  to  run  at  large.  Hence 
they  are  excused  from  the  exercise  of  such  care  as  is  exacted 
of  them  when  animals  ai-e  permitted  to  run  at  large.  When 
there  is  no  such  law  they  are  liable  for  want  of  ordinary  care ; 
where  there  is  sych  a  law  they  are  liable  only  for  gross  neglect. 
J.  ^  a.  N.  B.  B.  Co.  V.  Cooke  et  al.,  64  Texas  152 ;  P.  C. 
^  St.  B.  B.  Co.  V.  Stuart,  71  Ind.  500  ;  C.  S.  ^  D.  B.  B. 
Co.  V.  Street,  50  Ind.  225. 

In  the  case  oi  J.  M.  ^  Indianapolis  B.  B.  Co.  v.  Adams, 
43  Ind.  402,  it  was  held  that,  if  the  owner  of  a  cow  know- 
ingly permits  her  to  run  at  large  in  the  vicinity  of  a  railroad 
which  is  not  required  by  law  to  be  fenced  and  she  strajrs 
upon  the  track  and  is  killed,  it  not  appearing  that  the  killing 
is  wilfully  done,  the  railroad  company  will  not  be  liable 
though  the  owner  may  not  have  known  that  the  railroad  was 
completed. 

In  the  case  at  bar  plaintiff  proceeded  upon  the  theory  that 
the  act  of  the  legislature,  section  2804,  Gen.  Stats.  1883, 
completely  and  fully  covered  his  case.  The  section  reads  as 
follows :  "  Eveiy  railroad  or  railway  coi-poration  or  company 
operating  any  line  of  I'ailroad  or  railway  or  any  branch  there- 
of within  the  limits  of  this  state  which  shall  damage  or  kill 
any  horse  *  *  *  or  any  other  domestic  animal  by  running 
an  engine  or  engines,  car  or  cars,  over  or  against  any  such 
animal  shall  be  liable  to  the  owner  of  such  animal  for  the 
damage  sustained  by  such  owner  by  reason  thereof. 

We  are  not  compelled  to  fortify  the  assertion  that  this 
contention  is  unsound,  because  the  decision  of  the  supreme 
court  in  The  D.  ^  B.  Q.  B.  B.  Co.  v.  Henderson,  10  Colo. 
1 ;  and  The  D.  ^  B.  Q:  B.  B.  Co.  v.  Olsen,  supra^  under  the 
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same  statute  passed  in  1877,  fully  and  satisfactorily  supports 
the  conclusion  here  reached. 

We  think  the  findings  of  the  court  were  unwarranted, 
and  that  the  court  erred  in  overruling  the  motion  for  a  non- 
suit, as  well  as  in  denying  the  defendant  the  right  to  intro- 
duce testimony  in  support  of  its  answer. 

For  the  errors  above  recited  the  judgment  will  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Iteversed. 


1    232 
«8ai  146 


Francisco  Bctbno,  Plaintipp  in  Error,  v.  The  People, 

ETC.,  Defendants  in  Error. 

1.  Evidence  Nkcessaby  to  Sustain  Conviction  fob  Rape. — Convio- 

tions  for  rape  should  Dot  generaUy  be  sastained  when  they  rest 
npon  the  unsupported  testimony  of  the  prosecutrix.  To  warrant 
a  conviction,  the  evidence  of  the  main  fact  should  be  corroborated 
by  such  facts  and  circumstances  as  are  usually  accessible  in  such 
cases,  and  are  consistent  with  the  commission  of  the  crime,  also 
with  the  conduct  of  the  injured  party. 

2.  CiBCUMSTANCBS  Teni>ino  TO  DiscBEDrT  PBOSEODTBix. — The  failure 

of  tlie  prosecutrix  to  avail  herself  of  assistance  when  at  hand, — ^to 
report  the  assault  at  the  earliest  possible  moment,  and  to  call  im- 
mediate attention  to  the  injuries  received  and  afterwards  com- 
plained of,  are  circumstances  tending  to  discredit  the  testimony  of 
the  party  alleged  to  have  been  outraged. 

Error  to  District  Court  of  Las  Animas  County. 

Mr.  Jesse  G.  Northcutt,  for  plaintiff  in  error. 

Mr.  Joseph  H.  Matjpin,  attorney  general,  and  Mr.  H.  B. 
Babb,  for  defendants  in  error. 


Reed,  J.  In  March,  1891,  plaintiff  was  indicted  and  con- 
victed in  the  district  court  of  Las  Animas  county  for  the 
crime  of  rape,  alleged  to  have  been  perpetrated  upon  the 


1891.]  BuBNO  V.  The  Peoplb,  etc.  288 

pei'soD  of  one  Lupa  Frata  Consaluz.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  a  sentence  of  three  (8) 
years  imprisonment  imposed. 

In  this  case  the  conviction  rests  upon  the  testimony  of  the 
prosecuting  witness,  slightly  corroborated,  in  one  particular 
only,  by  the  evidence  of  another  Mexican  woman,  one  Lucia 
Barela,  the  prosecutrix,  as  is  frequently  the  case  from  the 
character  of  the  offense,  being  the  only  one  who  testified  to 
its  perpetration. 

In  speaking  of  the  charge  of  rape.  Lord  Hale  said :  **  An 
accusation  easily  made  and  hai*d  to  be  proved,  and  harder  to 
be  defended  by  the  party  accused  though  never  so  innocent." 
1  Hale  P.  O.  685. 

Conviction  of  the  offense  is  seldom  or  never  allowed  upon 
the  unsupported  evidence  of  the  prosecutrix.  She  ii^  feUowed 
to,  and  is  generally  the  only  witness  who  can  testify  directly 
to  the  principal  fact, — the  perpetration  of  the  offense,  but  to 
wairant  conviction  the  evidence  of  the  main  fact  must  be 
corroboi-ated  by  other  evidence  of  circumstances  and  facts 
sustaining  the  principal  charge. 

The  injured  pai*ty  is  legally  competent  as  a  witness,  *^  but 
her  oredibility  must  depend  upon  the  circumstances  of  the 
case  which  concur  with  her  testimony  ;  whether  she  is  a  per- 
son of  good  fame  ;  whether  she  made  complaint  of  the  injury 
^as  soon  as  was  practicable ;  or  without  any  inconsistent  de- 
lay ;  whether  her  pei-son  or  garments  bore  token  of  the  injury 
done  her ;  whether  the  place  was  remote  from  passengera  or 
secure  from  interruption,  and  whether  the  offender  fled  or 
the  like.  On  the  other  hand,  if  she  be  of  ill  fame,  and  stands 
unsupported  by  other  evidence ;  or  if  she  concealed  the  injury 
for  any  considerable  time  after  she  had  opportunity  to  com- 
plain ;  or  if  the  act  was  done  in  a  place  where  other  persons 
might  have  heard  her  cries,  but  she  uttered  none,  *  *  ♦  * 
these  circumstances,  and  the  like,  will  proportionately  dimin- 
ish the  credit  to  be  given  to  her  testimony."  8  Greenleaf  s 
Ev.,  sec.  212 ;  2  Whart.  Crim.  Law,  sec.  1149. 

"  In  prosecutions  for  this  offense,  when  the  prosecutrix  is 
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a  witness,  it  is  material  to  show  that  she  made  complaint  of 
the  injury  while  it  was  yet  recent.  Proof  of  such  complaint 
is  original  evidence."     Whart.  Crim.  Ev.,  sec.  278. 

The  complaining  witness  testified  that  as  she  was  passing 
along  the  trail,  the  defendant  caught  her.  She  immediately 
hallooed  three  times  in  quick  succession,  as  rapidly  as  she 
could.  At  the  third  call  the  woman  Barela  arrived,  having 
heard  the  calls.  So  far,  and  only  so  far,  is  she  corroborated 
by  the  witness  Barela.  The  testimony  of  the  prosecutrix  was, 
that  up  to  the  time  of  the  third  call  they  were  standing,  he 
holding  and  retaining  her  by  force.  At  the  third  call  he 
threw  her  upon  her  l^tck  upon  the  ground,  placed  himself 
upon  the  top  of  her  person  and  proceeded  to  accomplish  his 
purpose ;  that  while  holding  her  by  the  wrists  he  drew  a 
knife  from  his  pocket  and  threatened  her  life.  She  continued 
to  resist  him  by  every  possible  means  until  exhausted,  when 
he  succeeded  in  accomplishing  the  crime.  The  struggle  was 
fierce  and  long  continued,  her  clothes  rent  and  torn,  her 
lower  limbs  bruised  and  blackened  to  her  knees,  her  wrists 
lacerated  and  bleeding.  She  said :  ^'  The  left  wrist,  where 
he  took  hold  of  it,  he  squeezed  it  so  hai*d  that  blood  flew 
from  my  wrist.     The  other  one  was  black  and  blue.'* 

Both  she  and  Barela  concur  in  saying  that  at  the  third 
call  Barela  arrived.  So  it  is  clear  that  at  that  time  the  crime 
had  not  been  consummated,  nor  had  the  struggle  testified  to 
by  the  prosecutrix  commenced,  nor  had  the  knife  been  pro-* 
duced  or  the  threats  made.  She  further  stated  that  on  the 
anival  of  Barela  they  were  lying  side  by  side  on  the  graund ; 
afterwards  said  she  was  lying  across  his  lap,  and  that  he  was 
holding  her  by  the  wrists  to  prevent  her  getting  away.  The 
woman  Barela  testified,  that  on  her  arrival  he  was  sitting  on 
the  ground  and  she  lying  across  his  knees,  he  doing  nothing 
to  detain  her.  ^^  He  didrCt  have  hold  of  her ;  she  was  jtist 
lying  across  his  legs ;  "  that  she  made  no  effort  to  move  or 
get  away ;  made  no  complaint  whatever ;  said  nothing  at 
all ;  required  no  assistance.  The  conclusion  is  irresistible, 
—either  that  the  stoiy  of  the  hallooing  was  a  pure  fabrica- 
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tion,  or  that  the  alleged  victim  of  forcible  lust  had  changed 
her  mind. 

The  object  of  hallooing  is  legally  supposed  to  be  to  obtain 
assistance,  and  prevent  the  perpetration  of  the  foul  crime. 
When  the  assistance  arrives  in  time,  it  is  also  presumed  the 
assaulted  will  avail  herself  of  it  and  make  some  effort  to 
escape.  No  such  effort  was  made,  as  far  as  shown  by  the 
testimony.  She  was  apparently  enjoying  the  situation  and 
had  no  wish  to  be  disturbed.  The  woman  Barela,  properly 
understanding  the  situation,  at  a  hint  from  the  defendant, 
complacently  withdrew,  probably  concluding  that  the  aid  of 
a  third  party  was  not  needed.  As  before  stated,  according 
to  the  testimony  of  both,  this  was  before  the  fierce,  forcible 
struggle,  and  the  consummation  of  the  alleged  crime.  At 
that  time,  when,  if  ever,  a  party  would  be  supposed  to  cry 
for  help,  no  outcry  at  all  was  made.  The  prosecutrix  testi- 
fies to  none,  and  the  woman  Barela,  whose  cabin  was  only  a 
few  yards  away,  says  there  was  none.  In  all  other  particu- 
lars the  woman  Barela  not  only  fails  to  corroborate  the 
complaint,  but  contradicts  her.  • 

On  direct  examination^  prosecutrix  testified :  ^^  Q.  Where 
did  you  go  after  he  had  accomplished  his  purpose  ?  A.  I 
went  with  her  (Barela)  to  her  house.  Q.  Who  did  you  first 
see  after  this  transaction?    A.  Lucia  Barela?" 

On  cross-examination  she  denied  having  so  stated,  and 
said  she  did  not  see  her  again  that  day.  She  afterwards 
testified  that  she  went  directly  to  her  own  house.  Lucia 
Barela  testified  that  it  was  twenty  days,  more  or  less,  after 
the  occurrence  before  she  again  saw  her,  and  that  she  said 
nothing  at  all  to  her  in  regard  to  the  matter. 

Complainant  further  testified  that  the  fii'st  person  she  saw 
after  the  occurrence  was  a  neighbor  Mexican  woman,  Ro- 
maldo  Archuleta ;  that  she  met  her  at  the  washing  place  on 
the  creek,  and  they  together  went  to  complainant's  house. 
^^  As  soon  as  we  went  in  the  house  I  told  her."  Again : 
^^  Just  as  soon  as  we  arrived  at  the  house  I  told  her  what 
had  happened.     Q.  And  then  you  told  her  all  about  it? 
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A.  Yes,  sir.  Q.  Did  you  show  her  the  bruises?  A.  No 
sir,  I  did  not.  I  just  told  her  this  man  had  taken  me. 
Q.  Showed  her  your  torn  clothes,  did  you?  A.  No,  sir, 
I  did  not." 

The  witness  Archuleta  testified  she  first  saw  complainant 
at  her  (complainant's)  house  at  three  o'clock  in  the  after* 
noon,  and  that  complainant,  neither  at  that  time,  nor  at  any 
other,  had  ever  said  anything  whatever  in  regard  to  the  al- 
leged occun*ence. 

It  seems  incredible  that  a  virtuous  woman,  recently  out- 
raged and  made  the  victim  of  one  of  the  most  revolting,  un- 
natural and  brutal  crimes,  where  the  assault  was  so  forceful, 
violent  and  long  continued,  and  the  resistance  so  extreme 
and  persistent  as  to  result  in  the  severe  bruising  and  lacer- 
ating of  the  limbs  and  the  rending  of  the  garments,  and 
sheer  exhaustion,  should  not  call  the  attention  of  a  female 
friend  to  the  injuries  sustained  as  evidence  of  the  struggle 
and  of  the  perpetration  of  the  offense.  Yet  she  admits  she 
did  not  show  them,  and  made  no  statement  of  them  to  the 
woman  Ai*chuleta.  She  says  she  did  show  her  injured  wrists 
to  an  Italian  named  Gaetano,  but  he  had  left  the  country 
previous  to  the  trial. 

The  law  does  not  contemplate,  and  seldom  allows  a  con- 
viction to  stand  upon  the  unsupported  testimony  of  the 
prosecutrix.  It  requires  corroborative  evidence  in  support 
of  the  principal  fact.  The  crime  must  be  reported  at  the 
earliest  practicable  opportunity,  and  the  marks  of  personal 
violence  and  torn  clothing  must  be  shown.  Such  corrobo- 
ation  must  come  from  persons  to  whom  the  disclosures  were 
made. 

In  this  case  there  is  no  corroborative  evidence  of  any  im- 
portance whatever.  That  adduced  for  the  purpose  is  more 
contradictory  than  corroborative.  The  testimony  of  the  pros- 
ecuting witness  is  so  contradictory  and  contradicted,  so  at 
variance  with  reason  and  human  experience,  as  to  render  it 
worthless. 

Leaving  entirely  out  of  consideration  the  testimony  of  thd 
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defendant  and  other  witnesses  for  the  defense,  and  resting 
the  decision  entirely  upon  the  case  made  by  the  prosecution, 
we  think  the  conviction  unwarranted,  and  that  it  should  not 
be  allowed  to  stand.  To  affirm  a  conviction  on  such  evi- 
dence would  be  to  establish  a  dangerous  precedent,  and 
place  any  innocent  man  at  the  mercy  of  any  designing,  un- 
principled woman. 

We  do  not  wish  to  be  understood  as  declaring  that  no  con- 
viction for  the  crime  of  rape  can  be  sustained  where  it  rests 
upon  the  evidence  of  the  prosecutrix  alone,  and  uncorrobo 
rated,  but  that  such  cases  should  be  rare  indeed.  No  general 
rule  can  be  laid  down.  Each  case  must  depend  upon  its 
own  merits  and  surrounding  circumstances,  and,  to  a  great 
extent,  upon  the  character  of  the  prosecuting  witness. 

Our  attention  is  called  to  several  supposed  errors  in  the 
reception  and  rejection  of  evidence,  and  in  giving  and  refus- 
ing instructions,  which  we  do  not  find  it  necessary  to  review, 
preferring  to  rest  the  decision  solely  upon  the  want  of  evi- 
dence to  warrant  a  conviction.  The  court  erred  in  refusing 
to  set  aside  the  verdict  and  grant  a  new  trial. 

The  judgment  of  the  district  court  will  be  reversed,  and  a 
new  trial  is  directed. 

JReversed. 


■•^•^» 


N.  G.  BuBNHAM,  Appellant,  v.  Jesse  R.  Jackson,       I  ^^\ 

Appellee. 

1.  GoiVTBAOT  AJSTD  Respoksibility  OF  A  PHYSiciAK.—When  a  physi- 
cian undertakes  to  treat  a  patient  for  a  disease  or  malady  an  im- 
plied contract  arises  between  him  and  his  patient,  that  he  is  possessed 
of  the  ordinary  knowledge  and  skill  of  members  of  his  profession, 
and  that  he  wlU  use  his  best  judgment  and  skill  in  deciding  upon 
the  nature  of  the  disease,  the  best  mode  of  treatment,  and  that  he 
will  at  aU  times  use  reasonable  and  ordinary  care  and  diligence  in 
the  treatment  of  the  case.    A  physician  is  not  responsible  for  want 
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of  success  in  his  treatment,  unless  the  same  results  from  want  of 
ordinary  care,  or  ordinary  skill  and  judgment. 
2.  Malfbactigb — Evidence  Negessabt  to  Sustaiit. — To  render  a 
physician  liable  in  an  action  for  damages  for  malpractice,  the  pa- 
tient should  prove  that  the  injury  complained  of  resulted  from  bad 
treatment,  and  that  this  result  might  have  been  foreseen  and  avoided 
by  a  competent  practitioner.  It  is  only  where  a  physician  has  set 
aside  established  practice,  and  neglected  to  employ  means  which 
are  universally  held  to  be  necessary  in  a  given  case,  that  a  charge  of 
malpractice  can  be  sustained. 

8.   IlTBTBUCTIO^B  SHOULB  BE  BASED  ON  THE  LAW  AND  THE  EVIDENCB. 

— An  instruction  to  the  effect  that  the  interests  of  society  require 
that  physicians  be  held  to  a  strict  rule  of  accountability  is  objec- 
tionable, as  going  outside  the  record,  and  tending  to  influence  the 
jury  by  a  reference  to  matters  not  proper  for  their  consideration. 

4.  Ebbob  to  Assume  Facts  not   Established. — An  instruction  is 

erroneous  which  assumes  as  a  conclusion,  and  without  testimony 
satisfactorily  establishing  the  fact,  that  a  certain  condition  of  the 
diseased  oi*gan  of  the  patient  existed  at  the  time  the  defendant 
took  charge  of  the  case,  and  during  the  interval  he  remained  in 
charge. 

5.  How  FAB  Physicians  Bound  bt  Established   Pbacticb. — An 

instruction — ^*  that  if  writers  on  the  treatment  of  phimoaU,  or  prac- 
tical surgeons,  prescribe  a  mode  of  treatment,  it  is  incumbent  on 
surgeons  called  on  to  treat  such  an  ailment  to  conform  to  Uie  system 
of  treatment  thus  established,  and  if  they  depart  from  it  they  do  so 
at  their  peril,^'  does  not  state  tlie  law  correctly.  Physicians  are 
bound  by  what  is  universally  settled  in  the  profession;  not  by  what 
some  writers  and  practical  surgeons  recommend.  And  the  mere 
fact  that  writers  or  practical  surgeons  prescribe  a  certain  mode  of 
treatment  does  not  make  it  incumbent  on  a  surgeon  called  to  treat 
an  ailment  to  conform  to  such  mode  of  treatment. 

Appeal  from  District  Court  of  Arapahoe  County. 

Action  by  Jesse  R.  Jackson  against' N.  G.  Burnham  for 
damages  for  malpractice.  Judgment  for  plaintiff,  a  new  trial 
denied,  and  defendant  appeals. 

Messrs.  J.  A.  Bentlby,  Wolcott  &  Vailb,  and  H.  P. 
May^  for  appellant. 

Messrs.  Wycoff  &  Bbiebly,  for  appellee. 

Richmond,  P.  J.    This  is  an  action  for  malpractioe  in 
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which  the  plaintiff  had  a  verdict  in  the  sum  of  f6,000.  For 
the  better  understanding  of  the  case,  it  becomes  necessary  to 
quote  extensively  from  the  complaint.  The  complaint  al- 
leges that  on  the  6th  January,  1890,  the  defendant  holding 
himself  out  as  competent  and  being  then  a  physician  located 
and  practicing  in  the  city  of  Denver,  county  and  state  afore- 
said, this  plaintiff,  by  agreement  with  the  defendant,  and  at 
the  defendant's  request,  employed  the  defendant  as  such 
physician,  for  reward  and  recompense,  to  attend  on  and  ad- 
minister medicines  to  and  endeavor  to  cure  this  plaintiff  of  a 
malady  from  which  he  then  suffered ;  that  the  defendant  en- 
tered upon  such  employment,  and  undertook,  as  a  physician 
and  surgeon,  to  administer  medicines  and  treat  this  plaintiff, 
and  cure  him  of  his  said  malady,  and  continued  so  to  do 
from  time  to  time,  and  that  it  thus  became  the  duty  of  the 
said  defendant,  as  a  physician,  to  exercise  reasonable  care  and 
skill  in  said  treatment  of  this  plaintiff,  and  to  avoid  acts  in 
their  nature  dangerous  to  the  life,  limb,  or  health  of  this 
plaintiff ;  that  said  defendant  did  not  use  reasonable,  ordi- 
nary, due,  and  proper  care  or  skill  in  his  treatment  of  this 
plaintiff,  and  in  delivering  said  plaintiff  of  his  said  malady, 
in  this :  that  this  plaintiff  being  afflicted  with  phimosis^  or 
an  adherence  of  the  prepuce  or  foreskin  of  the  penis  to  the 
bead  thereof,  and  a  consequent  swelling  thereof,  the  said 
defendant,  instead  of  slitting  up  the  prepuce  or  foreskin  to 
the  corona^  and  thus  liberating  the  glands  of  the  penis^  and 
allowing  circulation,  and  using  other  appliances  and  reme- 
dies, as  is  the  reasonable,  usual,  and  ordinary  method  adopted 
by  the  profession  in  such  cases  as  this  to  prevent  gangrene  and 
sloughing,  wrongfully,  negligently,  and  unskilfully  applied 
and  directed  to  be  applied  and  kept,  on  the  penis  of  this 
plaintiff,  a  flaxseed  meal  poultice,  which  application,  under 
the  circumstances  and  in  the  condition  of  plaintiff's  malady, 
aggravated  said  malady,  and  accelerated  the  condition  of 
gangrene  and  sloughing  which  followed,  and  which  might 
have  been  prevented  by  proper  treatment;  and  that  the 
said    defendant  wrongfully,    negligently,   and    unskilfully 
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treated  this  plaintiff,  and  wrongfully,  negligently,  and  un- 
skilfully neglected  to  use  the  proper  and  ordinary  means  and 
care,  whereby  this  plaintiff's  member  aforesaid  might  have 
been  saved  and  cured  or  relieved;  that  by  reason  of  the  pre- 
mises plaintiff  lias  been  damaged  in  the  sum  of  |$20,000. 

To  this  complaint  defendant,  Burnham,  filed  his  answer, 
admitting  that  he  was  a  practicing  physician,  and  that  he 
was  called  to  attend  upon  and  administer  medicines  to  the 
plaintiff,  but  denies  generally  each  and  every  other  material 
allegation  contained  in  the  complaint. 

Upon  the  issue  thus  presented  by  the  pleadings  a  trial 
was  had,  and  resulted  in  a  verdict  in  the  sum  of  915,000  for 
plaintiff.  Thereafter  the  usual  motion  for  new  trial  was  in- 
terposed and  overruled,  and  judgment  entered  upon  the  ver- 
dict. To  reverse  this  judgment  defendant  prosecutes  this 
appeal. 

Twenty-eight  en-ors  are  assigned  for.  reversing  the  judg- 
ment and  allowing  a  new  trial.  They  are  directed  to  the  ac- 
tion of  the  court  in  permitting  evidenod  to  be  given  over  the 
objections  of  defendant,  and  in  refusing  to  give  instructions 
asked  by  the  defendant,  as  well  as  to  the  instructions  given. 

It  will  be  well  to  observe,  in  the  first  place,  that  by  this 
complaint  there  is  no  allegation  that  the  defendant,  Burnham^ 
was  not  a  physician  properly  educated,  and  qualified,  and  that 
the  claim  for  damages  is  that  the  injuries  resulted  from  his 
negligence  and  unskilful  treatment.  Much  testimony  was 
taken  on  the  part  of  the  plaintiff  which  in  effect  established 
that,  after  a  brief  treatment  of  the  plaintiff  by  the  defendant, 
Burnham,  he  was  discharged,  and  a  period  of  thirty-six  hours 
intervened  before  another  physician  was  called  in.  At  the 
time  the  second  physician  was  called  and  examined  the  oi'gan 
he  hesitiited  about  undertaking  the  case,  and  finally  concluded 
that  he  would  not  without  additional  assistance.  Additional 
assistance  being  provided,  it  was  deemed  the  proper  thing  to 
slit  the  prepuce.  This  was  on  Wednesday,  and  not  until 
the  Satui'day  or  Sunday  following  were  the  physicians  satis- 
fied that  gangrene  had  set  in.    Being  so  satisfied,  they  de- 
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termined  upon  amputation.  Two  or  three  amputations  were 
performed,  the  last  resulting  in  the  complete  disappearance 
of  the  organ.  Dr.  Bumham  was  called  for  the  purpose  of 
treating  the  plaintiff  for  chiUs  and  fever,  and  incidentally 
his  attention  was  directed  to  the  condition  of  the  organ  of 
the  plaintiff,  and  the  unquestioned  testimony  of  all  the  wit- 
nesses is  that  the  organ  at  that  time  presented  a  swollen  and 
filthy  condition,  and  that  it  was  in  fact  very  much  inflamed. 
Dr.  Bumham  then  prescribed  internal  and  external  remedies 
and  subsequently  prescribed  a  flaxseed  meal  poultice,  mixed 
with  certain  kinds  of  oil  and  charcoal. 

It  may  be  well  at  this  time  to  comment  upon  the  nature  of 
the  contract  between  plaintiff  and  defendant.  "  The  law  re- 
quires and  implies,  as  a  part  of  the  contract,  that  when  a 
physician  undertakes  professional  charge  of  a  patient  he  will 
use  reasonable  and  ordinary  care  and  diligence  in  the  treat- 
ment of  the  case.  The  law  further  implies  that  he  agrees  to 
use  his  best  skill  and  judgment  at  all  times  in  deciding  upon 
the  nature  of  the  disease,  and  the  best  mode  of  treatment, 
and  the  management  generally  of  the  patient.  The  essence 
of  the  contract  is  that  he  is  to  do  his  best,  to  yield  to  the  use 
and  service  of  his  patient  his  best  knowledge,  skill,  and 
judgment,  with  faithful  attention  by  day  and  night,  as  rea- 
sonably required.  There  are  some  things,  however,  that  the 
law  does  not  imply  or  require.  He  is  not  responsible  for 
want  of  success  in  his  treatment,  unless  it  is  proved  to  result 
from  want  of  ordinary  care  or  ordinary  skill  or  judgment. 
He  is  not  a  waiTanter  of  a  cure,  unless  he  makes  a  special 
contract  to  that  effect.  If  he  is  shown  to  possess  the  qual- 
ifications stated  in  the  first  proposition  to  authorize  and  jus- 
tify him  in  offering  his  service  as  a  physician,  then  if  he 
exercises  his  best  skill  and  judgment,  with  care  and  careful 
observation  of  the  case,  he  is  not  responsible  for  an  honest 
mistake  of  the  nature  of  the  disease,  or  as  to  the  best  mode 
of  treatment,  when  there  was  reasonable  ground  for  doubt  or 
uncertainty." 

The  above  is  a  quotation  from  the  case  of  Patten  v.  Wig- 
Vol.  1—16 
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ffiuy  51  Me.  596 ;  and  a  careful  examination  of  all  the  author- 
ities, I  may  say,  from  the  earliest  to  the  latest,  will  con- 
clusively establish  this  to  be  the  nature  of  a  contract  entered 
into  by  a  physician  and  the  party  calling  him ;  and  under  this 
rule  we  can  safely  say  that  it  is  admitted  by  the  plaintiff  that 
Dr.  Bumham  possessed  all  of  the  qualifications,  as  a  physician 
or  surgeon,  the  law  requii'es.  In  other  words,  he  was  pos- 
sessed of  that  reasonable  degree  of  learning,  skill,  and  expe- 
rience which  is  ordinarily  possessed  by  others  of  his  profession 
who  are  in  good  standing  as  to  qualifications,  and  which  rea- 
sonably qualify  him  to  undertake  the  care  of  a  patient.  Vide 
Pettigrew  v,  Leuns^  (Kan.)  26  Pac.  Rep.  458. 

"  Where  there  is  a  difference  of  opinion  among  practical 
and  skilful  surgeons  as  to  the  practice  to  be  pursued  in  a 
certain  class  of  cases,  a  surgeon  may  exercise  his  own  best 
judgment,  and  employ  such  treatment  as  experience  has 
shown  him  to  be  best ;  and  a  mere  error  of  judgment  as  to 
that  would  not,  under  the  law,  make  him  liable  in  damages 
for  an  injury  resulting  to  his  patient."  Vanhooser  v.  Berg- 
hoffy  90  Mo.  488.  This  being  so,  it  becomes  necessary  to 
refer  briefly  to  the  testimony  of  some  of  the  witnesses. 

Dr.  Bumham  himself  testifies  that  he  was  called  upon  to 
attend  the  plaintiff,  and  found  him  in  a  high  fever ;  that  he 
complained  of  more  or  less  pain  through  his  chest,  of  loose- 
ness of  the  bowels,  and  that  subsequently,  after  prescribing 
for  those  ailments,  his  attention  was  called  to  the  plaintiff's 
penis  ;  that  he  examined  the  organ,  and  found  it  in  a  filthy 
condition,  both  in  appearance  and  in  odor,  and  that  he  pre- 
scribed at  the  time  for  a  local  trouble  ;  that  he  asked  the 
plaintiff  how  long  it  had  been  troubling  him,  and  the  plaint- 
replied,  "  Several  days."  Defendant  further  asked  him  how 
it  became  poisoned — *'*'  Have  you  had  connection  with  an 
impure  woman,  or  been  abusing  yourself  ?  "  That  he  could 
not  give  an  intelligent  reply  to  questions.  After  further 
reference  to  the  condition  of  the  organ,  he  concluded  th^t 
possibly  there  might  be  an  ulcemtion,  and,  getting  as  much 
information  from  the  young  man  as  he  could,  he  prescribed 
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antiseptics  and  disinfecting  agents  for  cleansing  the  putrid 
condition  of  the  organ ;  that  he  desired  to  have  it  cleansed  ; 
that  the  swelling  was  not  confined  to  the  head  of  the  organ, 
and  that  there  was  no  apparent  constriction  of  the  glands 
below  the  prepuce;  that  there  was  no  bulging  up  of  the 
glands  indicating  constriction ;  and  that  the  organ  was  in- 
iSamed  from  the  prepuce  back  to  the  body.  He  further 
states  that  he  has  treated  phiTnoBts  ;  that  it  is  a  simple  oper- 
ation, and  a  safe  one,  where  the  parties  ai'e  in  good  condi- 
tion. In  this  case  he  says :  '^  I  found  a  condition  of  poison, 
that  is,  of  tensiveness,  and  of  more  or  less  discharge,  that 
to  have  meddled  with  it  in  a  surgical  way  would  probably 
have  infected  whatever  cut  I  might  have  made,  and  would 
have  aggravated  and  complicated  the  whole  case."  That 
next  moiTiing  he  saw  the  patient,  and  found  the  offensive 
odor  still ;  that  he,  in  a  sharp  way,  directed  him  to  keep  the 
organ  clean  ;  that  he  then  ordered  a  continuance  of  the  dis- 
infecting solution,  to  keep  it  enveloped  and  wrapped,  so  as 
to  allay  inflammation,  and  to  prevent  the  odor  that  attached 
to  it.  This  seemingly  was  the  condition  in  which  Dr.  Burn- 
ham  found  and  left  the  patient.  From  thirty-two  to  thirty-six 
hours  thereafter  another  physician  was  ealled  in,  who  then 
found  a  condition  of  affairs  altogether  different  from  that  testi- 
fied to  by  Dr.  Burnham.  This  was  Dr.  P.  D.  Roth  well.  He  tes- 
tifies that  upon  an  examination  he  concluded  that  the  patient 
was  suffering  with  congenital  phimosis^  which  disease  he 
describes  to  be  a  condition  in  which  the  foreskin  does  not 
go  back,  and  it  very  often  adheres  to  the  gland  of  the  penis^ 
and  will  not  go  back,  except  the  person  is  circumcised,  and 
it  is  put  back  ;  and  a  surgeon  has  very  frequently  to  tear 
the  outer  skin  outside  loose  from  the  head,  and  put  it  back 
by  force.  After  deciding  what  the  disease  was,  and  the  con- 
dition of  the  organ,  the  doctor  concluded  that  he  would  re- 
quire a  consulting  physician,  and  thereafter  Dr.  Craig  was 
selected.  From  the  testimony  of  both  these  physicians,  it 
appears  that  the  organ  was  dead,  although  it  was  necessaiy 
for  them  to  perform  an  operation  before  thoroughly  satisfy- 
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ing  themselves  of  this  fact,  and  that  four  days  thereafter  they 
found  it  necessary  to  perform  two  or  more  amputations  of 
the  organ  in  order  to  save  the  plaintiff's  life. 

Resuming  consideration  of  the  complaint :  It  states  that 
the  unskilf  ulness  and  neglect  of  the  defendant  '^  was,  instead 
of  slitting  up  the  prepuce  or  foreskin  to  the  corona^  and  us- 
ing other  appliances  and  remedies,  as  is  the  reasonable,  usual, 
and  ordinary  method  adopted  by  the  profession  in  such  cases, 
that  he  wrongfully,  negligently,  and  unskilfully  applied  and 
directed  to  be  applied  and  kept  on  the  penis  of  this  plaintiff 
a  flaxseed  meal  poultice,  which  application,  under  the  circum- 
stances and  in  the  condition  of  plaintiffs  Tnalady,  aggravated 
said  malady,  and  accelerated  said  condition  oE  gangrene." 
There  is  not  an  atom  of  testimony  in  the  entire  record  that 
satisfactorily  establishes  this  part  of  the  complaint,  that  the 
application  of  the  flaxseed  meal  poultice  accelerated  the 
gangrene.  There  is  no  proof  that  at  the  time  Dr.  Bumham 
had  the  patient  in  charge  and  was  treating  his  particular  mal- 
ady gangrene  had  set  in,  although  Dr.  Bnrnham  honestly 
admitted  that  he  was  fearful  that  such  was  the  condition. 
But  in  this  connection,  and  considering  the  above  paragraph 
of  the  complaint,  attention  is  called  to  the  testimony  of  Dr. 
Rothwell,  who  testifies  that,  after  cutting  or  slitting,  he 
dressed  it  antiseptically,  wrapped  it  in  cotton  to  keep  it 
warm,  and  directed  the  plaintiff  to  use  gentle  friction,  and 
used  friction  himself,  as  far  as  he  could,  to  restore  circula- 
tion. '^I  did  not  poultice,  because  I  thought  it  had  been 
poulticed  sufficient  already,  and  perhaps  another  poultice 
would  make  the  parts  soggy  instead  of  aiding  circulation." 
Dr.  Craig,  another  witness  on  the  part  of  the  plaintiff,  testi- 
fied that  '4f  I  treated  the  constriction  from  the  increasing 
inflammation,  I  should  liberate  the  gland  by  incising  the 
contracted  foreskin,  and  use  antiseptics  to  prevent  the  parts 
decomposing."  He  says:  "Frequently  they  complete  the 
case  by  circumcision.  Circumcision,  or  incision,  in  a  healthy 
person,  is  not  a  dangerous  procedure."  He  further  says  that 
subsequently  it  was  found  necessary  to  amputate  the  mem- , 
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ber.  Let  it  be  borne  in  mind  that  the  testimony  also  dis- 
closes the  faet  to  be  that  the  plaintiff  in  this  case  was  a 
colored  man,  and  that  Dr.  Craig  testified  that  it  is  easier  to 
detect  the  presence  of  a  gangrenous  condition  in -a  white 
limb  than  in  one  of  color,  and,  in  giving  his  opinion  as  to 
whether  the  penis  could  have  been  saved  by  circumcision  or 
incision,  he  says :  ^^  From  the  condition  of  the  person  at  my 
first  visit,  my  opinion  was  that  there  was  a  time  when  liber- 
ation of  this  compression  or  constriction  would  have  pre- 
vented gangrene  of  the  glands  in  the  body."  The  testimony 
discloses  that  circumcision  had  been  performed  many  years 
before. 

Dr.  Darnell,  another  witness  for  the  plaintiff,  testified  as 
an  expert,  but  his  testimony  in  no  way  seems  to  bear  upon 
the  issue  as  presented  by  the  pleadings. 

Dr.  G.  N.  Hart,  who  testified  on  behalf  of  the  defendant, 
and  was  present  in  court,  and  heard  the  testimony  of  Dr, 
Burnham,  indicated  that  his  treatment  would  be  altogether 
different  from  that  of  any  of  the  physicians,  and  even  of  Dr. 
Burnham.  Dr.  N.  K.  Morris  rather  supports  the  treatment 
of  Dr.  Burnham.  Dn  Joseph  E.  Kinley  also  bears  testimony 
in  favor  of  defendant's  treatment.  Dr.  J.  W.  Huffaker  tes- 
tified that  it  would  not  be  good  pi*aetice  to  slit  up  the  prepuce 
in  a  state  of  inflammation.  Dr.  William  L.  Brett  supports 
the  treatment  of  Dr.  Burnham.  All  of  the  witnesses  called 
on  behalf  of  the  defendant  had  submitted  to  them  questions 
involving  the  condition  of  the  organ  at  the  time  Dr.  Burnham 
was  fiist  called  and  during  his  treatment. 

With  these  observations  and  review  of  the  testimony,  we 
come  now  to  the  consideration  of  the  instructions,  and  I 
shall  not  take  them  up  in  the  order  as  presented  by  the  as- 
signment of  errors,  nor  do  I  think  it  necessaiy  to  consider 
all  the  errors  assigned. 

The  first  instruction  to  which  attention  is  called  is  as  fol- 
lows :  ^'  If  you  find  from  the  evidence  that  this  defendant,  in 
the  treatment  of  the  plaintiff,  omitted  the  ordinary  or  estab- 
lished mode  of  treatment,  and  pursued  one  that  has  proven 
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injurious,  it  is  of  no  consequence  how  much  skill  he  may 
have.  He  has  demonstrated  a  want  of  it  in  the  treatment 
of  the  particular  case,  and  is  liable  in  damages."  This  in* 
struction  is  certainly  not  warranted  by  the  pleadings,  nor 
am  I  able  to  find  in  the  record  evidence  tending  to  establish 
the  fact  to  be  that  Dr.  Bumham,  during  the  time  he  had 
charge  of  the  patient,  omitted  the  ordinary  or  established 
mode  of  treatment,  or  pursued  one  that  proved  injurious. 
It  is  admitted  all  through  in  the  pleadings  and  in  the  evi- 
dence that  defendant,  Burnham,  possessed  the  knowledge 
and  skill  to  attend  upon  the  plaintiff,  and  it  is  only  claimed 
that  he  neglected  and  unskilfully  treated  the  plaintiff ;  and 
for  the  court  to  state  positively  to  the  jury  that  his  treatment, 
if  he  departed  from  the  ordinary  and  established  mode  of 
treatment,  demonstrated  to  the  jury  that  he  exhibited  a  want 
of  skill,  is,  in  my  judgment,  going  too  far.  It  certainly  must 
have  had  its  influence  upon  the  jury.  To  charge  a  physician 
or  surgeon  with  damages  on  the  ground  of  unskilful  or  negli- 
gent treatment  of  his  patient,  the  prosecution  must  show 
(1)  that  the  injury  to  the  health  or  body  resulted  from  bad 
treatment ;  (2}  that  the  evil  result  might  have  been  foreseen 
and  avoided  by  a  competent  practitioner.  Malpractice  can 
only  be  affirmed  where  a  physician  has  set  aside  established 
practice,  and  neglected  to  employ  means  which  are  universally 
held  to  be  necessary  in  a  given  case.  But,  before  the  physi- 
cian can  be  reckoned  guilty  of  malpractice  on  account  of  such 
deviation,  it  must  be  established  (1)  that  the  following  of 
the  rules  prescribed  by  medical  science  for  the  curing  of  the 
disease  never  proves  detrimental ;  (2)  that  there  is  at  least 
the  greatest  probability  that  the  following  of  the  rules  will 
accomplish  the  desired  end ;  and  (3)  that  the  great  majority 
of  medical  authorities  have  appi'oved  the  rules.  The  position 
now  generally  accepted  is  that  a  physician  is  not  responsi- 
ble for  damages,  if  he  acts  in  accordance  with  the  views  of 
his  pailicular  school.  His  patient  employs  him  as  belong- 
ing to  such  school.  See  Patten  v.  Wtggin^  supra. 
There  is  no  proof  that  satisfactorily  shows  that  circumcis- 
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ion,  incision,  slitting  of  the  prepuce,  or  any  other  surgical 
opemtion  was  necessary  and  proper  at  the  time  when  the 
case  was  taken  from  the  hands  of  Dr.  Burnhara.  The  un- 
certainty of  the  law  is  almost  proverbial.  Probably  that  of 
the  medical  profession  is  not  less  so.  Many  schools  among 
them  entertain  diffei'ent,  and  almost  irreconcilable,  theories 
as  to  the  nature  and  mode  of  ti'eatment  of  diseases.  Among 
all  these,  it  seems  to  be  conceded  that  the  character  and 
symptoms  of  diseases  vary  in  persons  of  different  ages,  sexes, 
and  habits  of  life,  and  of  different  natural  or  acquired  con- 
stitutions ;  and  that  the  treatment  of  diseases  must  be  more 
or  less  varied  with  the  changes  of  climate  and  seasons,  and 
with  the  peculiarities  of  places  and  persons ;  and  that  cases 
of  sickness  and  circumstances  apparently  similar  may  yet  be 
rendered  substantially  different  by  seemingly  slight  circum- 
stances, easily  overlooked,  and  otherwise  difficult  of  detec- 
tion. This  being  so,  the  circumstances  which  may  surround 
the  medical  or  surgical  practitioner,  and  the  errors  or  mis- 
takes to  which  he  is  unavoidably  exposed,  furnish  a  start- 
ling explanation  of  unavoidable  results  where  a  jury  are 
satisfied  of  the  reasonable  skill,  diligence,  attention,  and  care 
of  the  patient. 

Instruction  No.  15  is  in  the  following  language  :  ^^  If  the 
jury  find  from  the  evidence  that,  through  the  negligence  of 
the  defendant,  gangrene  attacked  the  plaintiff,  and  necessi- 
tated the  amputation  of  the  organ,  or  if  you  find  that  gan- 
grene had  set  in  upon  the  first  visit  of  the  defendant,  yet  he 
neglected  to  take  the  proper  and  ordinary  measures  to  pre- 
vent its  progress,  and  thus  necessitated  amputation,  or  greater 
amputation  than  would  otherwise  have  been  necessary,  he  is 
liable  in  damages.^' 

This  instruction  is  error,  because  it  assumes  that  at  the 
time  Dr.  Burnham  was  called,  and  during  the  time  he  was 
in  attendance,  gangrene  hud  set  in.  There  is  not,  from  the 
beginning  to  the  end  of  this  entire  jecord,  any  testimony 
satisfactorily  establishing  that  fact,  and  it  was  a  conclusion 
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of  the  court,  wholly  unwarranted,  in  my  opinion,  by  the  eyi- 
dence. 

Instruction  No.  21,  it  strikes  me,  is  decidedly  objectionable : 
^^  It  is  important  to  the  interests  of  society  that  the  profes- 
sion entrusted  with  the  preservation  of  the  health  and  lives 
of  the  community  should  be  held  to  a  strict  rule  of  account- 
ability." It  occurs  to  me  that  this  is  going  outside  of  the 
record ;  that  it  is  referring  to  matters  which  should  not  have 
been  called  to  the  attention  of  a  jury,  and  thereby  influencing 
their  judgment  against  the  defendant.  Society  had  no  direct 
or  indirect  interest  in  the  result  of  the  jury's  deliberations.  It 
was  purely  a  question  between  the  plaintiff  and  the  defend- 
ant, under  the  contract  of  patient  and  physician, — a  question 
of  whether  or  not  defendant  was  skilful  and  diligent  and 
faithful  in  his  treatment  of  the  plaintiff  duiing  the  time  he 
was  permitted  to  attend  him.  Why,  then,  should  the  inter- 
est of  society  be  called  in  to  support  the  charge  made  in 
the  complaint?  We  will  admit  that  the  declaration  of  the 
court  is  a  true  one, — that  society  is  interested,  and  that  the 
profession  entrusted  with  the  preservation  of  the  health  and 
lives  of  the  community  should  be  held  to  a  strict  rule  of  ac- 
countability. But  what  is  that  rule?  That  rule,  as  laid 
down  in  the  books  and  by  every  authority  that  I  have  been 
able  to  discover,  is  that  the  law  does  not  require  the  highest 
»  degree  of  skill  in  physicians  and  surgeons,  but  that  they  under- 
take to  bring  to  their  aid  the  ordinar}'  care  and  skill  of  those 
engaged  in  the  profession,  and  to  treat  their  patients  with 
ordinary  care  and  skill,  and  to  the  best  of  their  judgment. 
Carpenter  v.  Blake^  76  N.  Y.  12 ;  Craig  v.  Chambers,,  17  Ohio 
253;  VanhooBer  v.  Berghoff^  90  Mo.  487  ;  Pettigrew  v.  Lewis^ 
supra. 

Instruction  No.  22  is  in  the  following  language  :  ^^  That  if 
writers  on  the  treatment  of  phimosis  or  practical  surgeons 
prescribe  a  mode  of  treatment,  it  is  incumbent  on  surgeons 
called  on  to  treat  such  ailment  to  conform  to  the  system  of 
treatment  thus  established,  and  if  they  depart  from  it  they 
do  so  at  their  peril." 
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Physicians  are  bound  by  what  is  universally  settled  in  the 
profession,  hot  by  what  some  writers  and  practical  surgeons 
recommend.  Other  writers  and  other  surgeons  may  adopt 
other  modes,  and  when  there  is  room  for  doubt  or  choice,  as 
surgeons  or  physicians,  they  must  exercise  their  judgment, 
and  are  not  responsible  for  mistakes  honestly  made.  If  this 
last  instruction  can  be  sustained,  then  the  further  progress 
in  surgery  is  absolutely  prohibited  by  judicial  decision,  and 
I  venture  to  say  that  writers  of  the  present  day  on  surgery 
widely  differ  in  the  treatment  and  practice  fi-om  writei*s  often 
or  fifteen  years  ago ;  at  least,  if  this  be  not  true,  then  the 
science  of  surgery  has  not  progressed  to  such  an  extent  as  a 
non-professional  man,  reader  and  thinker  is  led  to  believe  it 
has.  And  in  the  examination  of  this  particular  case  I  have 
taken  upon  myself  the  trouble  to  examine  medical  works 
with  reference  to  the  paiticular  disease  phimosis.  In  the 
International  Encyclopedia  of  Surgery  there  are  at  least 
several  modes  of  treating  this  particular  disease  laid  down. 
Caution  under  some  circumstances  is  advised.  Circumcision 
under  certain  circumstances  is  recommended,  and  under 
others  not.  Volume  5  of  the  Reference  Hand-Books  of  the 
Medical  Science  supports  this  assertion.  '^  Great  room  for 
difference  of  opinion  is  left  in  the  exercise  of  the  art  of  sur- 
gery, as  there  are  usually  several  ways  of  doing  the  same 
thing ;  different  operations  for  the  treatment  of  injuries,  each 
operator  having  a  partiality  for  a  mode  of  dressing  that  has 
been  successful  in  his  own  or  his  preceptor's  pi-actice."  Such 
ia  the  language  used  by  the  author  in  Elwell  on  Malpractice 
and  Medical  Evidence.  Physicians  are  not  responsible  for 
the  errors  of  an  enlightened  judgment,  where  good  judgments 
may  differ;  and  I  can  come  to  no  other  conclusion  than 
that,  when  there  are  reasonable  grounds  for  doubt  and  dif- 
ference of  opinion,  the  professional  man,  after  the  exercise 
of  his  best  judgment,  admitting  that  he  possesses  the  nec- 
essary knowledge,  is  not  responsible  for  errors  of  judgment 
or  mistakes,  and  is  only  chargeable  with  error  where  such 
error  could  not  have  arisen  except  from  want  of  or  the  exer- 
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cise  of  reasonable  skill  and  diligence.  We  think,  therefore, 
there  was  error  in  this  instruction,  and  that  it  had  a  ten- 
dency to  mislead  the  jury. 

Other  errors  are  assigned  upon  the  charge  of  the  court  as 
given  to  the  jury,  but  we  are  inclined  to  think  they  are  with- 
out foundation.     For  the  errors  pointed  out  the  judgment 

must  be  reversed,  and  a  new  trial  granted. 

Meversed. 


<■■•! 


1  2601  Pawnee  Ditch  and  Improvement  Co.,  Plantiff  in  Er- 

iLJ*'  ROR,  V.  Jefferson  D.  Adams,  Defendant  in  Error. 

1.  Ybbdict  Impboperlt  Abbived  at. — ^A  verdict  obtained  by  averag- 

ing the  estimates  of  the  individual  jurors  in  pursuance  of  an  agi*ee- 
ment  to  be  bound  by  the  result,  and  returned  into  court  without 
further  consideration  of  the  issues,  should  be  set  aside  on  motion, 
supported  by  satisfactory  proof. 

2.  Affidavits  of  Jubobs  CoMPBTKirr  to  Pbovb  Misconduct. — Under 

the  express  provisions  of  the  civil  code  the  affidavits  of  jurors  are 
competent  to  prove  that  a  verdict  was  reached  by  the  determination 
of  chance. 

Error  to  CortmJty  Court  of  Logan  County. 

Mesers.  J.  P.  Brogkway  and  E.  M.  Sheriden,  for  plaint- 
iff in  error. 

Mr.  Charles  L.  Allen,  for  defendant  in  error. 

BisSELL,  J.  In  November,  1889,  after  a  trial  by  jury, 
Adams  recovered  a  judgment  against  the  Ditch  Company 
for  one  hundred  and  sixty-two  dollars  and  fifty  cents.  The 
action  wherein  the  judgment  was  entered  was  brought  to  re- 
cover damages  for  the  failure  of  the  company  to  deliver 
water  under  a  contract  which  they  had  made  with  him. 
The  lack  of  water,  according  to  the  plaintiff's  contention, 


1891.]       Pawnee  Ditch  etc.  Co.  v.  Adams.  251 

caused  the  destruction  of  his  crops  and  the  damages  for 
which  he  sued.  After  the  yerdict,  a  motion  for  a  new  ti-ial 
was  made,  based  on  the  misconduct  of  the  jury.  The  refusal 
of  the  court  to  set  aside  the  verdict  for  the  alleged  mis- 
conduct is  the  only  error  relied  on  or  discussed.  The  mis- 
conduct was  proven  by  the  affidavits  of  two  of  the  jurors. 
During  their  deliberations  the  juiy  entered  into  an  agreement 
to  severally  put  down  an  estimate  of  the  damages,  add  these 
sums  together,  divide  by  twelve  and  take  the  quotient  as 
their  verdict.  The  proof  was  not  disputed,  and  it  clearly  es- 
tablishes an  agreement  to  be  bound  by  the  result  to  be  thus 
obtained,  which  should  remain  the  verdict  without  further 
consideration  of  the  issues  which  had  been  submitted. 

Verdicts  obtained  in  this  manner  have  always  been  con- 
demned by  the  couii»,  and  almost  universally  set  aside  where 
the  fact  has  been  satisfactorily  established.  Such  verdicts 
are  condemned  because  they  are  the  results,  as  the  author- 
ities put  it,  of  chance  and  of  lottery,  rather  than  of  the  delib- 
eration of  the  jurors.  As  well  put  in  one  case,  ^*  it  substitutes 
the  fluctuating  and  uncertain  hazards  of  the  lottery  for  the 
deliberate  conclusions  of  their  reflections  and  interchange  of 
views."  Parham  v.  Harney^  6  S.  &  M.  55 ;  Lee  v.  Clvte^  10 
Nev.  149 ;  Kennedy  v.  Kennedy^  18  N.  J.  Law  450 ;  City  of 
Pekin  v.  Winkel,  77  111.  56 ;  Dorr  v.  Fenno,  12  Pick.  520. 

The  principal  difficulty  has  been  to  decide  what  sort  of 
testimony  should  be  received  to  establish  this  particular  kind 
of  misconduct.  The  earlier  rule  at  the  common  law,  doubt- 
less, was  that  affidavits  of  the  jurors  might  be  received  for 
the  purposes  of  impeaching  their  verdict.  In  those  adjudi- 
cations little  consideration  seems  to  have  been  given  to  the 
determination  of  what  matters  were  susceptible  of  that  kind 
of  proof.  The  later  decisions,  which  permit  the  affidavits  of 
jurors  to  be  used  in  impeaching  their  verdict,  restrict  this 
right  to  proof  of  what  may  be  said  not  to  inhere  in  the  ver- 
dict, and  to  be  evidence  of  something  which  does  not  pertain 
to  the  substance  of  their  deliberations.  The  objection  to  the 
nature  and  character  of  the  proof  begot  much  difficulty,  and 
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sometimes,  as  in  the  case  of  Hoare  v.  Hindley^  49  Cal.  274., 
the  court  declined  to  consider  an  absolute  affidavit  showing 
the  rendition  of  such  a  verdict,  because  it  would  not  assume 
that  the  affiant  had  or  could  rightfully  have  any  knowledge 
upon  the  subject.  We  are  relieved,  however,  of  this  diffi- 
culty, and  are  not  compelled  to  determine  whether  according 
to  the  weight  of  authority  affidavits  of  jurors  may  be  received 
for  this  pui*pose,  because  the  code  in  section  198  has  distinctly 
provided  that  such  misconduct  may  be  proven  by  the  affi- 
davits of  the  jurors.  When  it  is  conceded  that  a  verdict  thus 
arrived  at  is  obtained  by  chance,  within  the  legal  definition 
of  that  word  as  applied  to  matters  of  this  description,  the 
statute,  by  its  express  terms*  renders  such  proof  entirely  com- 
petent. The  verdict  in  this  case  was  obtained  by  chance, 
and  this  fact  was  sustained  by  competent  testimony. 

The  authorities  very  generally  {igree,  that  when  a  verdict 
is  obtained  in  this  manner  it  cannot  be  permitted  to  stand. 
The  objection  is  not  so  much  to  the  result  as  to  the  vicious 
agreement  which  preceded  it.  The  difficulties  which  juries 
experience  in  arriving  at  a  conclusion  in  cases  where  the 
damages  to  be  assessed  are  unliquidated,  and  to  be  measured 
by  what  may  be  gathered  from  the  varying  opinion  of  wit*- 
nesses,  have  led  the  courts  to  permit  these  verdicts  to  stand 
whenever  the  proof  has  satisfied  them  that  the  finding  has 
subsequently  been  voted  on  and  accepted  by  the  jury  as  the 
legitimate  expression  of  their  deliberations.  In  most  cases 
very  little  proof  in  this  direction  has  been  required,  but  when, 
as  in  this  case,  there  was  clear  proof  that  the  jury  agreed 
before  the  result  was  ascertained  to  be  bound  by  the  quotient, 
whatever  it  might  be,  and  the  agreement  was  afterwards 
carried  out,  and  there  was  no  subsequent  consideration  of 
the  amount  or  of  the  conclusion,  the  courts  have  always  set 
the  verdict  aside.  Boynton  v.  TmmbvlU  45  N.  H.  408  ;  Johnr 
son  et  ai,  v.  Perry^  2  Humph.  569 ;  Hamilton  v.  Des  Moines 
Valley  R.  R.  Co.,  36  Iowa  31 ;  Wright  v.  HI  ^  Miss.  Tele- 
graph Oo.f  20  Iowa  195 ;  Illinois  Central  R.  R.  Co.  v.  Able^ 
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69  ni.  181 ;  Heath  v.  Conway,  1  Bibb  898 ;  Dana  v.  Tucker, 
4  Johnson  487. 

For  the  error  committed  by  the  court  in  its  refusal  to  set 
aside  the  verdict  this  case  mast  be  reversed  and  remanded. 

JReversed. 


^^>»» 


Abmottb  C.  Anderson,  Plaintiff  in  Error,  v.  Samttel 
S.  Smythb,  Defendant  in  Error. 

1.  When  Rbal  Estate  Bboksbs  Entitled  to  Oomuissioits.— To 

render  the  owner  of  real  property  liable  for  commUsions  to  a  bro- 
ker who  has  been  authorized  to  sell  it,  where  the  sale  has  been  ef- 
fected by  the  owner  himself,  the  principal  fact  recognized  as  the 
controlling  fact  in  such  cases  must  be  found,  that  the  parties  were 
brought  together  and  the  transaction  made  possible  by  the  instru- 
mentality of  the  broker. 

2.  Sale  by  Owner  without  Knowledge  of  Pbeyioits  Negotia- 

tions.— ^Although  a  broker  may  call  the  attention  of  a  purchaser  in 
the  first  instance  to  property  in  his  hands  for  sale,  where  he  neither 
informs  him  of  the  owner's  name,  nor  introduces  him  to  the  owner, 
nor  even  mentions  the  fact  to  the  owner,  and  the  latter,  without 
knowledge  of  the  previous  negotiations,  sells  the  property  to  such 
purchaser,  he  is  not  liable  for  commissions. 

Error  to  Superior  Court  of  the  City  of  Denver* 


Mr.  F.  A.  Williams,  for  plaintiff  in  error. 
Mr.  I.  N.  Stevens,  for  defendant  in  error. 
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Reed,  J.  Plaintiff  in  error  was  plaintiff  below,  and 
brought  suit  against  the  defendant  to  recover  the  sum  of 
$187.50  alleged  to  be  due  as  commission  upon  the  sale  of 
two  building  lots  in  the  city  of  ^Denver.  The  property  was 
sold  by  the  owner,  the  defendant.  It  is  conceded  that  prior 
to  the  sale  plaintiff  and  defendant  had  a  conversation  in 
which  defendant  agreed  to  pay  the  regular  commissions,  if 
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the  plaintiflF  sold  the  property  for  $8,000. .  The  property  was 
sold  for  $2,900,  and  that  $187.50  was  the  regular  commission 
upon  that  sum  is  not  disputed.  The  property  was  purchased 
by  parties  named  Taber  and  Burton.  The  evidence  estab- 
lished the  fact  that  the  plaintiff  called  the  attention  of  Taber 
to  the  property  in  tile  firat  instance  by  asking  Taber's  opin- 
ion in  regard  to  the  value  of  the  property,  and  suggesting 
that  he,  (plaintiff,)  and  another,  thought  of  buj'ing  it,  after- 
wards informing  him  (Taber)  of  their  inability  to  buy,  and 
proposing  to  sell  to  him,  and  as  an  inducement,  offered  to 
divide  with  him  the  commission.  This  appears  to  have  been 
all  that  occurred  between  them.  Taber  associated  Burton 
with  himself  in  the  purchase,  and  bought  the  lots  directly 
from  the  defendant.  The  name  of  the  owner  of  the  property 
was  not  communicated  by  the  plaintiff,  nor  wiis  defendant 
informed  by  Taber  that  he  had  had  anything  whatever  to  do 
with  plaintiff  in  connection  with  the  property ;  neither  did 
the  plaintiff  inform  the  defendant  of  any  attempt  by  him  to 
sell  to  Taber,  until  aft^r  the  sale  was  made  by  the  defendant 
at  the  time  he  claimed  a  commission  upon  the  sale.  There 
was  no  evidence  that  the  defendant,  at  the  time  he  placed 
the  property  in  the  hands  of  the  plaintiff  for  sale,  precluded 
himself  from  selling  it  in  person.  The  case  was  tried  to  the 
court  without  a  jury  and  judgment  for  the  defendant. 

Considerable  testimony  was  received, — some  of  it  rather 
contradictory. 

It  is  assigned  for  error: — First.  That  the  court  excluded 
evidence  offered  on  the  part  of  the  plaintiff.  Second.  The 
court  en^ed  in  admitting  evidence  offered  on  the  part  of  the 
defendant,  objected  to  by  the  plaintiff. 

These  supposed  errors  cannot  be  regarded  by  the  court. 
We  find  in  the  record  no  objections  entered  or  exceptions 
saved,  nor  is  our  attention  called  to  any  evidence,  the  admis- 
sion or  rejection  of  which  is^supposed  to  be  erroneous.  The 
other  two  assignments  of  error  arc  general,  that  the  court 
erred  in  finding  for  the  defendant.     There  is  an  able  and 
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carefully  prepared  brief  and  argument  filed  on  the  part  of  the 
plaintiff,  no  appearance  for  the  defendant. 

It  is  contended  that  the  court  erred  in  the  law  controlling 
the  case,  and  many  authorities  are  cited  in  support  of  the 
contention.  The  law  is  well  settled  in  this  state,  that  ^^  when 
an  agent  produces  a  purchaser  acceptable  to  the  owner,  and 
able  and  willing  to  purchase  on  terms  satisfactory  to  the 
owner,  the  agent  has  performed  his  duty,"  and  is  entitled  to 
the  commission.  Finnerty  v.  FritZy  5  Colo.  174 ;  Bucking- 
ham V.  Harris,  10  Colo.  455. 

The  rule  is  well  defined  and  stated  to  be,  that  the  agent  is 
entitled  to  his  commission  '^  where  the  sale  really  proceeds 
and  is  effected  through  the  acts  of  the  agent,  though  he  did 
not  negotiate  the  sale. "  Stewart  v,  Mather,  82  Wis.  644 ; 
Lincoln  v.  McClatchie,  36  Conn.  186;  Cooke  v.  JV«ig,  12 
Gray  (Mass.)  491. 

^'If  the  agent  introduces  the  purchaser,  or  discloses  his 
name  to  the  seller,  and  through  such  introduction  and  dis- 
closure negotiations  are  begun  and  a  sale  of  the  property  is 
effected,  the  agent  is  entitled  to  his  commission  although  the 
sale  be  made  by  the  owner."  Bell  v.  Kaiser,  50  Mo.  150 ; 
Jmes  V.  Adler,  84  Md.  440;  Bash  v.  Hill,  62  111.  216; 
Hoyd  V.  Matthews,  51  N.  Y.  124. 

The  latter  case  carries  the  doctrine  of  right  of  compensa- 
tion to  the  broker,  as  far  or  farther  than  any  other  case  found » 
It  is  stated  by  Lott,  J.,  to  be :  ^'  It  is  sufficient  to  entitle  a 
broker  to  compensation  that  the  sale  is  effected  through  his 
agency  as  its  procuring  cause;  and  if  his  communications 
with  the  purchaser  were  the  cause  or  means  of  bringing  him 
and  the  owner  together,  and  the  sale  resulted  in  consequence 
thereof,  the  broker  is  entitled  to  recover." 

In  Stissdorffv.  Schmidt,  55  N.  Y.  819,  the  rule  was  ako 
carried  to  the  extreme  limit,  but  it  is  there  said  by  Church, 
C.  J. :  *^  A  person  claiming  a  commission  upon  a  sale  of  real 
estate  must  show  an  employment,  and  that  the  sale  was  made 
by  means  of  his  efforts  or  agency,  ♦  ♦  ♦  and  although  he  em- 
ploys one  or  more  brokers,  he  may  negotiate  and  sell  the 
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property  himself  without  liability  to  any  one  for  commis- 


sions." 


In  regard  to  the  correctness  of  these  principles  there  can 
be  no  question,  but  to  render  them  applicable  and  available, 
the  principal  fact  must  be  found,  that  the  pai*ties  were  brought 
together  and  the  transaction  made  possible  by  the  instrumen- 
tality of  the  agent.  This  fact  was  evidently  found  against 
the  plaintiff  by  the  court,  and,  under  the  evidence,  the  court 
was  probably  justified  in  its  finding.  The  parties  were  not 
brought  together  by  the  agent.  The  name  of  the  owner  was 
not  disclosed  to  Taber  by  the  agent,  nor  did  he  inform  the 
defendant  that  Taber  was  a  possible  purchaser,  nor  did  Taber 
inform  the  defendant  that  the  plaintiff  had  any  connection 
with  the  transaction  whatever. 

In  McClaive  v,  Paine^  49  N.  Y.  668,  the  court,  by  Grover, 
J.,  uses  the  foUowing  language :  ''  His  commission  is  earned 
by  finding  a  sufficient  purchaser,  ready  and  willing  to  enter 
into  a  valid  coi\tract  for  the  purchase  upon  the  terms  fixed  by 
the  owner,  and  having  introduced  such  a  one  to  the  owner 
as  a  purchaser,  is  not  deprived  of  his  right  to  commission  by 
the  owner  negotiating  the  contract  himself.  (^Lyon  v.  Mitch' 
M,  86  N.  Y.  235 ;  Barnard  v.  Monnott,  8  Keyes  203 ;  Mo^es 
V.  Bierling,  81  N.  Y.  462 ;  Redfield  v.  Tegg,  88  Id.  212.) 
In  the  present  case  the  plaintiff  did  not  introduce  Blodgett 
as  a  purchaser  of  the  parcel  in  question.  So  far  as  appears 
he  had  no  knowledge  that  he  would  purchase  it  upon  any 
terms." 

This  case  is  cited  with  approval  in  Stissdorff  v.  Schmidt 
(9upra)^  which,  as  stated,  may  be  considered  an  extreme  case. 
It  is  apparent  that  the  court  in  neither  Lloyd  v.  Matthews^  nor 
SuBsdorff  V.  Schmidt  did,  or  intended  to  overrule  or  modify 
McClaive  v.  Paine^  Lyon  v.  MitchelU  Barnard  v.  Monnott^ 
Moses  V,  Bierling  or  Redfield  v.  Tegg^  and  these  assert  the 
necessity  of  the  agent  having  directly  brought  the  parties  to- 
gether, the  language  of  Grover,  J.,  being,  "  and  having  iwtro* 
duced  buch  a  one  to  the  owner  as  a  purchaser ;  *'  again,  *'  in 
the  present  case  the  plaintiff  did  not  introduce  Blodgett  as  a 
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purchaser  of  the  parcel  in  question."  In  that  case,  as  well  as 
the  former  cases  cited  and  relied  upon  in  that  opinion,  great 
stress  is  laid  upon  the  introduction^  the  bringing  of  the  parties 
together,  and  the  statement  by  the  agent  to  the  owner  that 
the  party  was  a  probable  purchaser,  and  this  is  required  by 
the  decisions  of  other  states,  generally. 

Less  than  this,  certainly,  could  not  entitle  an  agent  to  a 
commission.  The  principal  should  at  least  know  from  the 
agent,  of  his  (the  agent's)  participation  in  the  transaction. 

The  rule  in  regard  to  the  right  of  the  agent  to  compensa- 
tion has  been  stretched  in  some  courts  to  its  utmost  tension, 
and  should,  if  possible,  be  restricted,  not  enlarged.  While 
the  agent  should,  in  all  cases,  be  entitled  to  payment  of  com- 
missions, honestly  earned,  the  owner  of  property  should  not 
be  at  the  mercy  of  an  agent  of  whose  pretended  participation 
he  tad  no  knowledge  whatever. 

The  decision  of  this  case  was  dependent  upon  the  finding 
of  the  facts,  under  the  rules  of  law  as  above  stated.  There 
was  no  great  conflict  in  the  testimony^  and  the  evidence  was 
suiBcient  to  warrant  the  finding ;  as  said  by  Church,  C.  J.,  in 
Sussdofffv.  Schmidt^  (mpra^)  "  it  is  not  our  province  to  pass 
upon  the  facts." 

Under  the  circumstances  of  this  case  the  finding  of  the 
facts  by  the  court  is  conclusive  upon  us.  The  judgment 
should  be  affirmed. 

Affirmed. 

BissELL,  J.,  dissenting. 

I  am  unable  to  concur  in  the  conclusions  at  which  my  as- 
sociates have  arrived,  or  assent  to  the  rule  enunciated  in  the 
principal  opinion,  with  the  limitations  which  are  put  on  it. 
If  the  differences  l^etween  us  related  solely  to  conclusions 
upon  the  facts  as  disclosed  by  the  record,  I  would  content 
myself  with  the  simple  statement  of  my  disagreement  with 
the  results ;  my  inability  to  subscribe  to  the  rule  of  law,  as 
they  have  declared  it,  of  necessity  requires  a  statement  of 
my  position. 

Vol.  I.— 17 
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As  I  apprehended  it  the  judgment  does  not  rest  upon  the 
conclusions  arrived  at  by  the  tiial  court  upon  conflicting  tes- 
timony. It  may  be  ^ell  and  accurately  said  that  the  judg- 
ment simply  expresses  the  court's  view  as  to  the  law  upon 
facts  established  by  the  testimony.  There  is  sulistantially 
no  discrepancy  or  difference  between  the  testimony  given  by 
the  different  witnesses,  and  the  record  presents  what  might 
well  be  termed  an  agreed  case  to  which  the  law  is  to  be 
applied. 

When  property  is  put  into  the  hands  of  a  real  estate 
agent  for  sale  and  he  directly  negotiates  one,  or  is  the  mov- 
ing cause  by  which  one  is  effected,  either  by  him  or  the 
owner,  the  authorities  agree  that  he  is  entitled  to  his  com- 
mission.    To  this  extent  my  position  is  in  entire  accord  and 
harmony  with  the  law  declared  in  the  principal  opinion.    It 
remains  to  be  determined  whether  under  the  evidence  the 
broker  was  the  procuring  cause,  as  that  term  has  been  de- 
fined by  the  cases.    It  will  be  useful  first  to  express  what  is 
disclosed  by  the  record.     About  the  agency  there  can  be  no 
question.     Both  Anderson,  the  agent,  and  Smy  the,  the  owner, 
testified  directly  upon  that  proposition.     Prior  to  the  inter- 
view which  resulted  in  the  creation  of  the  present  agency 
the  property  had  been  in  Anderson's  hands  for  sale  at  $2,200, 
at  $2,500,  and  at  $2,800.     On  January  25,  1889,  Anderson 
was  in  Sraythe's  office  and  asked  the  present  price  of  the 
property,  which  was  stated  to  be  $8,000.     Anderson  inquired 
'^  if  there  was  a  regular  commission  in  it  at  that  price,  and 
Smythe  said  there  was.     Anderson  told  him  he  had  a  party 
that  he  thought  he  could  sell  it  to.     Smythe  said  he  would 
take  one  third  cash  and  pay  a  regular  commission  out  of  the 
payment."     Smythe  himself  testifies,  "  at  this  interview  An- 
derson spoke  to  me  again  about  those  lots.     He  talked  about 
buying  them  and  about  he  and  Wolff  buying  them,  and  about 
selling  them.     They  asked  me  the  price  and  I  told  them 
$8,000,  with  the  regular  commission  to  be  paid  out  of  it  if  he 
sold  them.'*     These  are  the  only  witnesses  who  testified  con^ 
cerning  the  creation  of  the  agency.    This  evidence  clearly 
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settles  the  fact  to  be  that  Smythe  the  owner  of  the  property 
made  Anderson  his  agent  for  the  purpose  of  selling,  and  that 
under  such  an  agency  if  Anderson  turns  out  to  be  the  mov- 
ing cause  by  which  a  sale  was  made  he  would  become  en- 
titled as  against  Smythe  to  the  commission  agreed  upon.    As 
to  what  followe(^  and  was  done  by  the  agent  with  reference 
to  the  sale  of  the  property  there  is  very  little  contradiction^ 
and  none  as  to  the  important  facts  essential  to  the  determi- 
nation of  the  controversy.     Anderson  testifies,  *^  that  he  went 
from  Smythe's  office  where  the  interview  had  been  had  direct' 
ly  to  his  own  and  telephoned  to  Taber  that  he  had  a  couple 
of  lots  that  he  thought  would  suit  him."     He  testified  that, 
*'  on  Wednesday  evening  Mr.  Taber  came  to  his  office  on  his 
way  to  supper  and  talked  about  these  lots.    He  told  him  the 
price  ;  that  there  was  a  regular  commission  in  it  to  him  and 
that  he  would  divide  one  half  of  it  with  him,  and  told  him 
that  the  lots  were  the  ones  next  to  Dr.  Smythe's  house. 
That  Taber  said  he  would  look  at  them  the  next  morning." 
At  this  interview  Andei'son  pointed  out  the  lots  and  showed 
Taber  where  they  were  located,  probably  without  stating 
their  ownei'ship.     Taber  testified  that  he  received  the  tele- 
phone message  as  Anderson  stated.     He  testified  that  An- 
derson and  Wolff  stated  that  they  had  concluded  not  to  buy 
them,  and  that  they  were  for  sale,  he  having  asked  the  price. 
The  price  was  given  and  the  terms  of  payment,  and  he  testi- 
fied ^^  that  no  one  else  had  called  his  attention  to  them  whea 
he  saw  them."     Taber  testifies  that  he  asked  Anderson, 
^^  about  this  piece  of  property  ;  that  Anderson  told  him  the 
terms  ;  that  Anderson  said  '  if  you  want  to  buy  I  can  get 
you  half  commission.'  "     He  further  states,  ^'  when  I   first 
called  to  see  Anderson  I  first  spoke  about  those  lots.    I 
naturally  wanted  to  know  if  he  had  closed  the  transaction, 
because  I  was  thinking  of  buying  them.    I  do  not  just  reo* 
oUect  how  he  came  to  say  that  he  could  get  me  half  com- 
mission, but  spoke  something  about  it ;  if  any  one  bought 
could  get  those  same  terms ;  I  asked  him  if  I  could  get  the 
terms,  that  is  half  commission.     He  informed  me  that  if  I 
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took  them  he  could  get  me  half  commission,  that  he  could 
get  half  commission,  that  he  would  allow  me  half  out  of  the 
purchase  money,"  Taber  recalled,  further  testified,  that 
Anderson  told  him  in  January  at  the  time  of  this  conversa- 
tion that  he  had  the  property  for  sale.  In  his  later  testimony 
when  he  narrates  the  conversation  that  oj^curred  between 
him  and  Anderson  at  the  interview  at  which  the  sale  was 
discussed,  he  states  that  Anderson  then  said  that  it  was  im- 
possible for  him  and  his  partner  to  buy  them,  as  they  were 
carrying  all  they  could  dispose  of,  and  he  continues  :  "  If  I 
remember  right  he  said  I  don't  know  but  it  would  be  a  good 
investment  for  anybody  to  buy ;  he  says  if  you  want  to  buy 
I  can  get  you  half  commission.  He  told  me  about  where 
the  lots  were."  This  is  substantially  what  the  record  con- 
tains with  reference  to  the  creation  of  the  agency,  the  em- 
ployment of  the  broker  and  what  the  broker  did  with  reference 
to  calling  the  purchaser's  attention  to  the  property,  and  dis- 
closes the  fact  to  be  that  no  other  person  either  owner  or 
agent  brought  the  property  home  to  the  attention  of  the 
ultimate  purchaser  Taber,  or  furnished  him  any  information 
upon  which  he  acted,  when  he  subsequently  concluded  his  pur- 
chase and  bought  of  the  owner  Smythe.  It  is  stated  that  in 
all  these  negotiations  Anderson  did  not  disclose  to  Taber 
the  name  of  the  owner,  but  that  as  Taber  testifies  he  learned 
it  elsewhere,  for  he  says,  "  I  called  at  the  corner  house  ad- 
joining the  lots,  and  a  little  boy  who  came  to  the  door  told 
me  the  owner  of  them,  and  where  he  was  to  be  found.  He 
gave  me  his  address  and  I  found  it."  An  important  circum- 
stance to  consider  in  determining  the  inquiry  whether  the 
agent  was  the  procuring  cause  which  led  to  the  sale,  is  the 
fact  that  Taber  examined  the  lots  the  day  following  his  in- 
terview with  the  agent,  and  that  as  the  result  of  his  examin- 
ation he  called  upon  the  owner  and  completed  the  purchase. 
He  had  never  learned  of  the  fact,  the  lots  were  for  sale,  or 
their  price  or  location,  until  the  interview  with  Anderson, 
and,  as  he  puts  it,  "  the  night  I  first  saw  the  lots  I  first  saw 
Dr.  Smythe  about  buying  them."     The  lots  were  sold  on 
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precisely  the  terms  on  which  they  were  put  in  Anderson's 
hands  for  sale,  less  a  reduction  of  flOO  in  the  price,  which 
concession  all  agree  would  be  without  moment  in  determining 
Anderson's  right  to  compensation.     This  history  and  narra- 
tion of  testimony  furnishes  an  irrefragable  argument  in  sup- 
port of  the  proposition  that  the  agent  was  the  moving  cause  of 
the  sale.     The  agency  is  conceded,  the  employment  is  admit- 
ted, the  amount  of  commission  to  be  paid  by  the  owner  was 
settled  by  the  terms  of  the  employment,  and  the  only  demon- 
stration essential  to  support  the  recovery  is  one  which  shall 
show  that  the  agent  was  the  procuring  cause.     According  to 
that  evidence  it  transpires  that  upon  the  afternoon  of  the  day 
of  the  creation  of  the  agency  the  agent  put  himself  into  com- 
munication with  Taber,  which  resulted  in  a  subsequent  inter- 
view at  the  agent's  office.     Up  to  this  time  the  subsequent 
purchaser  was  without  knowledge  of  the  lots,  their  location, 
their  value,  their  price,  or  the  fact  that  they  were  in  the 
hands  of  an  agent  for  sale.     The  interview  between  him  and 
Anderson  at  Anderson's  office  brings  to  his  attention  all  these 
elements.     The  value  of  the  property  is  discussed,  its  loca^ 
tion  is  pointed  out,  the  terms  upon  which  it  can  be  bought 
are  discussed  and  stated,  and  he  is  informed  that  they  are 
in  the  hands  of  the  agent  for  sale,  and  that  upon  purchase 
the  agent  will  divide  the  commission  with  him.     He  immedi- 
ately proceeds  to  investigate  the  situation,  determine  the 
character,  and  decide  for  himself  upon  the  value  of  the  pro- 
perty.    He  visits  and  inspects  it,  and  evidently  being  im- 
pressed with  the  advantages  of  the  bargain  inquires  of  the 
boy  the  name  of  the  owner  and  immediately  concludes  with 
him  the  purchase  of  the  property.    Among  all  the  cases 
which  have  grown  out  of  a  controversy  as  to  the  right  of  an 
agent  to  a  commission  for  the  sale  of  property  where  the 
facts  have  been  stated  in  the  opinions,  there  can  scarcely  be 
one  found  more  strongly  presenting  the  agent  as  the  moving 
and  procuring  cause  than  the  one  at  bar. 

This  testimony  and  these  facts  seem  to  establish  beyond  a 
peradventure  that  the  purchaser  was  found  by  the  efforts  of 
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the  agent  and  through  his  instrumentality,  and  the  employ- 
ment being  conceded  the  agent  is  entitled  to  compensation, 
although  the  owner  directly  negotiated  the  sale.  Notwith- 
standing these  persuasive  facts  and  considerations  I  might 
have  yielded  my  convictions  as  to  their  force,  if  the  rule  of 
law  applicable  thereto  had  been  stated  according  to  my  un- 
derstanding of  the  cases.  When  the  main  opinion  states 
that  the  introduction  of  the  purchaser  to  the  owner  and  the 
bringing  of  the  parties  together  is  a  condition  precedent  to 
entitle  the  agent  to  his  commission,  I  am  unable  to  assent  to 
the  doctrine.  I  do  not  understand  the  case  of  Lloyd  v.  Mat' 
thews,  51  N.  Y.  180,  to  decide  the  proposition  as  it  is  stated 
in  the  principal  opinion.  According  to  that  case,  as  I  read 
it,  the  introduction  is  totally  unnecessary,  providing  it  can  be 
found  from  the  evidence  that  the  broker  was  the  procuring 
cause.  Most  of  the  objections  which  were  urged  and  argued 
upon  the  appeal  in  that  case  were  based  upon  the  refusal  of 
the  court  to  give  the  instructions  as  asked  by  the  defendant's 
counsel.  Among  these  was  the  following  and  fourth  instruc- 
tion :  ^^  That  a  broker  is  not  entitled  to  a  commission  in  this 
case  merely  for  giving  information  to  the  person  who  subse- 
quently buys,  and  for  recommending  the  purchase,  unless 
the  broker  goes  further  and  either  directly  negotiates  the  sale 
or  directly  brings  together  the  buyer  and  seller,  who  there- 
upon complete  the  bargain."  The  court  refused  this  charge 
and  exceptions  were  taken  and  argument  had  thereon.  With 
reference  to  this  proposition  or  request  to  charge,  the  court 
proceeds  to  say:  "  The  court  also  properly  refused  to  charge 
the  jury  in  the  terms  of  the  fourth  proposition.  The  latter 
portion  of  it  is  erroneoits.  It  is  sufficient  to  entitle  the  broker 
to  compensation  that  the  sale  is  effected  through  his  agency 
as  its  procuring  cause ;  and  if  his  communications  with  the 
purchaser  were  the  cause  or  means  of  bringing  him  and  the 
owner  together,  and  the  sale  resulted  in  consequence  thei^ 
of,  the  broker  is  entitled  to  recover ;  and  the  court  so  charged 
in  substance  in  the  charge  subsequently  given  to  the  jury." 
The  next  request  was  the  fifth,  to  wit :  ^'  That  a  broker's 
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duties  are  not  performed  so  as  to  entitle  him  to  commission, 
unless  he  brings  the  buyer  and  seller  into  communication 
witli  each  other,  and  the  sale  results  therefrom."  In  regard 
to  this  request  to  charge,  the  court  say :  ^^  The  fifth  proposi- 
tion is  substantially  the  same  as  the  last  part  of  the  fourth 
proposition ;  and  what  is  said  in  relation  to  that  applies  to 
this."  It  is  thus  evident  that  the  paragraph  from  this  de- 
cision of  Judge  Lott,  quoted  in  the  main  opinion,  is  not  an 
authority  in  support  of  the  proposition  that  an  introduction 
or  the  taking  of  the  purchaser  by  the  agent  to  the  owner  is 
an  indispensable  prerequisite  to  the  recovery  of  commissions. 
While  it  may  well  be  said  perhaps  that  this  case  did  not  in- 
tend to  overrule  the  earlier  cases  in  New  York  cited  by  the 
learned  judge  in  his  opinion,  yet  it  can  only  be  true  upon 
the  hypothesis,  which  to  my  mind  is  very  apparent,  that  the 
earlier  cases  were  not  based  upon  that  particular  considera- 
tion, nor  was  it  deemed  essential  to  the  decision  arrived  at  in 
them.  This  seems  to  be  very  clear,  because  in  the  later  case  of 
Sussdofffv.  Schmidt^  55  N.  Y.  319,  it  is  directly  adjudged  that 
the  introduction  is  totally  unnecessary  and  that  it  is  equally 
unimportant  that  the  broker  should  know  the  purchaser.  In 
the  case  spoken  of,  the  court,  by  the  learned  Chief  Justice 
Church,  say,  page  322 :  *^  Nor  is  it  indispensable  that  the 
purchaser  should  be  introduced  to  the  owner  by  the  broker, 
nor  that  the  broker  should  be  personally  acquainted  with  the 
purchaser ;  but  in  such  case  it  must  affirmatively  appear  that 
the  purchaser  was  induced  to  apply  to  the  ovmer  through  the 
means  employed  by  the  broker."  It  is  not  conceivable  that 
an  express  adjudication  upon  this  particular  proposition 
should  have  been  made  by  so  learned  a  court,  composed  of 
the  same  judges  who  sat  in  Mc  Clave  v.  Paine^  without  some 
reference  to  that  case,  if  it  was  deemed  to  be  in  conflict  with 
it.  I  therefore  assume  that  the  question  was  by  the  court 
not  regarded  as  involved  in  McClave  v.  Paine,  and  that  when 
the  question  was  presented  to  the  court  for  adjudication  the 
law  was  conceived  to  be  as  expressed  in  Lloyd  v.  Matthews^ 
and  Sussdofff  v.  Schmidt.    The  language  of  these  decisions 
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most  undoubtedly  is  that  the  introduction  is  not  indispensable, 
and  that  full  force  must  be  given  to  the  expression  used  in 
that  regard,  since  in  the  Sussdoi'ff  case  it  is  expressly  adjudged 
that  the  broker  need  not  be  personally  acquainted  with  the 
purchaser.  If  unacquainted,  the  introductien  would  certainly 
be  impossible,  and  consequently  it  is  neither  indispensable 
nor  an  important  element  to  be  considered  in  determining 
whether  or  not  the  agent  was  a  procuring  cause  of  the  sale. 
This  same  doctrine  has  found  expression  in  well  considered 
cases  in  other  states,  and  no  case  to  the  contrary  seems  to 
have  been  found  or  cited.  Lincoln  v.  McClatchie^  36  Conn. 
186 ;  Hanford  v.  Shapter^  4  Daly  248  ;  Andenan  v»  Coxey  16 
Neb.  10 ;  Netohcdl  v.  Pierce^  115  Mass.  457. 

It  ia  therefore  my  conclusion  upon  the  testimony  that  the 
broker  Anderson  was  the  procuring  cause  of  the  sale,  and 
that  he  earned  his  commission,  which  he  was  entitled  to  re- 
cover of  the  defendant  Smythe.  The  judgment  should  be 
reversed. 

Affirmed. 


wlll.t.  longneokbb,  appellant,  v.  john  shields, 

Appellee. 

1«  iNSUFPiCTEiffT  Affidavit  fob  Continuancb. — A  motion  for  a  con- 
tinuance of  a  cause  is  properly  denied  which  is  based  on  the  ab- 
sence of  a  witness  whose  knowledge  of  the  facts  he  was  desired  to 
relate  was  purely  hearsay. 

2.  Loan  of  Money  to  Stabt  a  Fabo  Bank.— A  loan  of  money  to  an 
individual  for  the  purpose  of  being  used  in  starting  a  faro  bank 
does  not  come  within  the  provisions  of  the  statute  rendering  void 
all  conti*act8,  where  the  whole,  or  any  part  of  the  consideration 
shall  be—"  for  the  reimbursement  or  paying  any  money  or  prop- 
erty knowingly  lent  or  advanced  at  the  time  or  place  of  such  play, 
to  any  person  or  peraons"  gaming  or  betting  on  games  of  chance. 

8.  Sat^e  and  Deliveby  of  Pebsonal  Pbopebty. — The  transfer  of 
horses  in  the  hands  of  an  agistor  in  payment  of  money  previously 
loaned  the  seUer,  and  in  further  consideration  that  the  purchaser 
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assume  the  bill  for  feeding  then  due,  which  he  does,  and  thereupon 
agrees  to  pay  for  the  future  oare  of  the  horses,  is  a  valid  sale  and 
delivery.  Neither  an  attaching  creditor  nor  an  officer  serving  the 
wiit  subsequently  issued  can  acquire  a  lien  on  the  horses,  as  against 
the  purchaser,  by  paying  or  assuming  the  bill  due  the  agistor. 

Appeal  from  District  Court  of  La  Plata  Oounty, 

Mr.  Reese  McCloskey,  Mr.  J.  H.  McHolland,  and 
Messrs.  Galbbbath  &  Jackson  for  appellant. 

Messrs.  Russell  &  MgCloske?,  for  appellee. 

Richmond,  P.  J.  In  this  action  plaintiff,  Shields,  sought 
to  recover  certain  horses,  or  the  value  thereof,  seized  by  the 
defendant,  Longnecker,  as  sheriff  of  La  Plata  county,  under 
and  by  virtue  of  writs  of  attachment  issued  in  suits  wherein 
Charles  Hayes  was  defendant  and  Marvin  Blain  and  F.  S. 
Fleshimer  &  Co.  were  plaintiffs. 

The  answer  alleged,  that  the  sale  from  Hayes  to  Shields 
was  made  to  hinder  and  delay  creditors,  and  that  Shields  had 
never  taken  possession  of  the  property ;  that  the  bill  of  sale 
from  Hayes  to  Shields  never  had  any  validity  or  binding 
force  whatever,  for  the  reason  that  the  consideration  for  the 
same  was  for  the  sum  of  money  mentioned  in  said  complaint, 
and  the  same  was  furnished  by  plaintiff  to  said  Charles 
Hayes,  the  maker  of  said  alleged  bill  of  sale  to  start  a 
"  Faro  Bank  "  for  the  purpose  of  gambling,  all  of  which  was 
fully  known  to  plaintiff  at  the  time  he  advanced  the  said 
money ;  and  alleged  that  he  paid,  assumed  and  secured  to 
be  paid  a  large  feed  bill,  to  wit :  "  One  hundred  dollars,*' 
which  constituted  a  lien  upon  the  horses  in  complaint  de- 
scribed and  claimed,  at  the  time  the  same  were  attached  by 
defendant,  and  neither  plaintiff  nor  any  one  for  him  has 
paid  or  tendered  said  feed  bill,  or  any  part  thereof  to  this 
defendant,  and  he  is  advised  that  he  is  entitled  to  the  posses- 
sion of  said  horses  until  said  lien  is  discharged. 

Motion  was  made  to  strike  out  the  fourth  and  fifth  para- 
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gi*aphs  of  the  amended  answer  on  the  ground  that  they  were 
insufficient  in  law  as  a  defense,  which  motion  the  court  sus- 
tained. 

The  paragraphs  referred  to  are  those  whereby  the  defend- 
ant claims  that  the  indebtedness  for  which  the  horses  were 
transferred  by  Hayes  to  Shields  was  for  money  loaned  by 
Shields  to  Hayes  for  the  purpose  of  gambling,  and  the  fur- 
ther claim  of  lien  for  feed  bill. 

The  ti-anscript  and  abstract  in  this  case  afford  but  little 
assistance  in  arriving  at  the  correct  issues  for  our  considera- 
tion; but,  after  reading  the  transcript,  the  supplemental 
record  and  abstract  and  briefs  of  the  respective  counsel,  we 
have  come  to  the  conclusion  that  there  are  four  questions 
for  our  determination : 

1st. — ^Did  the  court  err  in  denying  the  motion  of  defendant 
for  a  continuance  ? 

2d. — ^Did  the  court  err  in  striking  out  the  fourth  and  fifth 
paragraphs  of  the  answer? 

Sd. — Could  the  sheriff  interpose  as  a  defense  his  claim  of 
lien  for  the  sum  of  111 00  paid  by  him  for  feed  and  care  of  the 
horses  before  taking  possession  ? 

4th. — Was  the  possession  of  Shields,  prior  to  the  attach- 
ment, sufficient  to  vest  him  with  title  as  against  the  attach- 
ing creditore  ? 

It  appears  from  the  record  in  this  case  that  the  April  term, 
1890,  of  the  district  court  of  La  Plata  county  commenced 
on  the  22d  day  of  April,  and  that  the  application  for  con- 
tinuance was  not  made  until  the  10th  day  of  May  following, 
and  within  a  few  days  of  the  closing  of  the  term ;  that  the 
subpoena  for  the  witness  whose  testimony  defendant  desired, 
was  issued  the  28th  day  of  April ;  that  the  witness  was  duly 
subposnaed  and  in  attendance  upon  the  court  until  the  6th 
day  of  May,  when  he  left  and  for  some  reason  was  unable  to 
return. 

The  facts  and  circumstances  of  which  the  absent  witness 
was  expected  to  testify,  as  set  forth  in  the  affidavit,  would 
have  been  inadmissible  upon  the  trial,  as  they  were  purely 
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hearsay,  based  wholly  upon  what  the  witness  had  understood 
from  general  report,  or  had  learned  from  others  relative  to 
the  ownership  and  possession  of  the  horses  in  question.  We 
think  the  aiBdavit  was  insufficient  to  warrant  the  court  in 
granting  the  motion  for  a  continuance. 

The  next  question  to  which  we  are  called  to  address  our- 
selves is  as  to  the  validity  of  the  defense  that  the  money,  for 
which  the  title  in  these  horses  was  transferred  by  Hayes  to 
Shields,  was  loaned  by  Shields  to  Hayes  for  gambling  pur- 
poses. 

Section  850,  General  Statutes,  1888,  reads  as  follows : — 
^^  All  contracts,  promises,  agreements,  conveyances,  securi- 
ties and  notes  made,  given,  granted,  executed,  drawn  or  en- 
tered into,  where  the  whole  or  any  part  of  the  consideration 
thereof  shall  be  for  any  money,  property,  or  other  valuable 
thing  won  by  any  gaming  or  by  playing  at  cards,  or  any 
gambling  device  or  game  of  chance,  or  by  betting  on  the 
side  or  hands  of  any  person  gaming,  or  for  the  reimbursing 
or  paying  any  money  or  property  knowingly  lent  or  advanced 
at  the  time  or  place  of  such  play,  to  any  person  or  persons 
so  gaming  or  betting,  shall  be  utterly  void  and  of  no  ef- 
fect" *  ♦  * 

It  will  be  observed  that  the  particular  portion  of  this  sec- 
tion relied  upon  by  defendant  reads  as  follows : — "  For  the 
reimbursing  or  paying  of  any  money  or  property  knowingly 
lent  or  advanced  at  the  time  and  place  of  such  play.  *  ♦  *  " 

The  defense  set  up  utterly  fails  to  show  that  the  money  was 
advanced  under  the  circumstances  contemplated  by  the  sec- 
tion above  recited.  As  to  whether  or  not  this  defense  could 
have  been  interposed  by  a  third  party,  we  need  not  decide, 
for  the  reason  that  the  defense  recited  in  the  pleading  does 
not  bring  it  within  the  scope  pf  the  statute  or  the  contention 
of  the  defendant. 

Now,  with  reference  to  the  lien — the  circumstances  as  de- 
tailed by  the  witness  in  this  case  show  that  Shields,  the  plaint* 
iff,  loaned  to  Hayes  a  certain  sum  of  money ;  that  he  took  a 
conditional  bill  of  sale  of  the  hoi-ses  in  question ;  that  the 
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loan  was  made  for  a  period  of  one  month,  and  that  at  the  ex- 
piration of  that  time  Shields  demanded  payment  and  Hayes, 
being  unable  to  pay,  told  him  that  he  could  have  the  horses ; 
that  Hayes  in  company  with  Shields  called  upon  Salyers,  in 
whose  custody  the  horses  then  were,  advising  him  that  they 
were  the  property  of  Shields,  and  Shields  then  and  there 
agreed  with  Salyers  to  assume  the  obligation  due  from  Hayes 
to  Salyers  and  to  pay  for  the  future  care  of  the  horses ;  that 
this  transfer  and  deUvery  was  made  two  weeks  or  more  be- 
fore the  attachment  writs  were  served ;  that  at  the  time  of 
serving  the  attachment  writs  Salyers  declined  to  surrender 
possession  unless  his  claim  as  agistor  of  the  horses  was 
settled. 

We  believe  the  rule  to  be  that,  *'  a  lien  upon  the  property 
of  another  is  not  created  by  a  voluntary  payment  of  a  lia- 
bility of  his  without  request,"  but  it  is  unnecessary  for  us 
to  invoke  this  principle  here,  as  it  will  further  appear  in  the 
opinion  that  we  hold  that  Shields  was  the  owner  of  and  en- 
titled to  the  possession  of  the  property,  and  neither  the  at- 
taching debtor  nor  the  sheriff  could  be  subrogated  to  the 
agistor's  lien  which  Shields  was  obligated  to  pay,  or,  in  other 
words,  there  was  no  obligation  resting  upon  the  sheriff  to 
pay  the  agistor's  claim,  nor  did  he  thereby  acquire  a  lien  upon 
the  horses  then  belonging  to  Shields.  It  was  a  voluntary 
payment  without  consent  of  Shields,  and  for  a  claim  supposed 
to  be  due  by  Hayes,  the  attaching  debtor,  to  Salyers :  1  Jones 
on  Liens,  71  and  78. 

In  support  of  his  right  of  possession  of  the  stock,  Shields 
testified  that  he  loaned  Hayes  the  sum  of  $135  for  a  period 
of  one  month,  to  secure  which  he  took  a  bill  of  sale  of  the 
horses  belonging  to  Hayes,  then  at  Salyers'  ranch ;  that 
when  the  money  was  due  he  demanded  payment ;  that  Hayes 
told  him  he  -could  keep  the  horses  and  that  he  turned  the 
stock  over  to  him  and  instructed  Salyei*s  that  he  had  no  more 
to  do  with  them,  but  that  the  stock  belonged  to  him.  Shields. 
That  he  told  Salyers  to  keep  the  stock  for  him  until  the 
middle  of  March,  when  he  would  come  and  pay  him  his  bill,  and 
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not  to  allow  any  one  to  take  the  horses  without  a  written  order, 
flayes  in  his  testimony  confirmed  the  statement  of  Shields. 
This  was  two  weeks  prior  to  the  attachment. 

The  testimony  on  the  part  of  the  defendant  does  not  sat- 
isfactorily contradict  that  offered  on  the  part  of  plaintiff. 

^^  If  a  mortgagee  takes  possession  of  the  mortgaged  chat* 
tels  before  any  other  right  or  lien  attaches,  his  title  under 
the  mortgage  is  good  against  everybody,  if  it  was  previously 
valid  between  the  parties,  although  it  be  not  acknowledged 
and  recorded,  or  the  record  be  ineffectual  by  reason  of  any 
irregularity.  The  subsequent  delivery  cures  all  defects  and 
it  also  cures  any  defect  there  may  be  through  an  insufficient 
description  of  the  property.  The  taking  of  possession  is  an 
identification  and  appropriation  of  the  specific  property  to 
the  mortgage.  *  *  *  Delivery  of  possession  under  a  mort- 
gage before  rights  have  been  acquired  by  others  will  cure 
any  invalidity  there  may  be  in  the  instrument,  whether  aris- 
ing from  an  insufficient  execution  of  it,  or  the  omission  to 
record  it,  or  from  its  containing  a  provision  which  makes  it 
void  except  as  between  the  parties."  Jones  on  Chattel 
Mortgages,  §  178,  and  authorities  cited. 

So  far  as  the  transactions  in  the  case  at  bar  are  concerned, 
we  think  it  can  be  said  that  the  money  was  loaned  by  Shields 
to  Hayes,  for  which  he  took  a  conditional  bill  of  sale ;  that 
subsequently  and  prior  to  the  rights  of  any  other  parties 
attaching,  save  and  except  the  lien  of  the  agistor  and  for 
which  Shields  had  personally  become  responsible  or  for  which 
the  agistor  could  have  held  the  horses,  the  property  had 
been  turned  over  to  Shields,  who  had  entrusted  it  to  the  care 
of  Salyers.  We  are  satisfied  that  the  instructions  of  the 
court  taken  in  their  entirety  recite  the  law  applicable  to  the 
oase ;  that  the  evidence  was  sufficient  to  support  the  verdict. 

Finding  no  error  the  judgment  must  be  affirmed. 

Affirmed. 
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j^sTo       George  Rand,  Plaintiff  in  Erkob,  v.  The  Panta- 
k^  GRAPH  Company,  Defendant  in  Error. 
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L  Complaint  on  Promissoby  Note— Defenses. — ^To  a  complaint  on  a 
negotiable  note  alleging  that  the  plaintiff  in  good  faith  purchased  the 
same  for  a  valuable  consideration,  it  is  no  defense  to  set  up  a  fail- 
ure of  the  original  consideration  of  the  note  without  averring  notice 
thereof  on  part  of  the  plaintiff,  and  it  is  not  error  to  strike  oat 
such  defense  on  notice  of  the  plaintiff. 

2.  Motion  to  Quash  Summons.  It  is  not  a  sufficient  ground  to  quash  a 
summons  that  it  was  signed  by  the  attorneys  of  the  plaintiff,  and 
was  not  under  the  seal  of  the  court. 

Error  to  District  Court  of  Arapahoe  County. 
Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Messrs.  Stuart,  Murrat  &  Andrews  and  Mr.  Robert 
W.  BoNYNGE,  for  defendant  in  error. 

Richmond,  P.  J.  This  was  an  action  on  two  promissory 
notes  for  the  sum  of  $475  each,  dated  May  11th,  1886,  due  in 
twelve  and  eighteen  months  respectively  at  the  German  Na^ 
tional  Bank,  Denver,  with  intei'est  at  ten  per  cent  per  annum. 

The  Pantagraph  Stationery  Company,  by  its  complaint, 
alleges :  That  it  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Illinois ;  that  on  the  11th  day  of  May, 
1886,  the  defendant  executed  and  delivered  to  Dillon  Broth- 
ers the  promissory  notes  sued  on ;  that  long  before  the  said 
notes  became  due  and  payable  plaintiff,  in  good  faith  and 
for  a  valuable  consideration,  became  the  owner  of  the  same, 
and  that  the  same  are  due  and  unpaid. 

To  the  complaint  defendant  interposed  two  defenses :  First, 
denying  that  plaintiff  is  the  owner  of  the  notes  sued  on ; 
and,  second,  a  failure  of  consideration. 

The  second  defense  is  in  the  following  language :  "  That 
said  promisiiory  notes  were  given  by  the  defendants  to  Dil- 
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Ion  Brothers  in  part  payment  for  a  stallion  bought  by  defend- 
ants from  the  payees  in  said  note  for  a  valuable  consideration ; 
that  the  said  payees  warranted  said  stallion  to  be  sound  in 
all  respects ;  that  said  stallion  was  not  sound  but  diseased  at 
the  time  of  the  sale,  as  was  well  known  to  the  seller  and  un- 
known to  the  defendants ;  and  that  because  of  said  disease 
the  said  horse  died  on,  to  wit,  the  4th  day  of  April,  A.  D. 
1886,  and  so  the  consideration  for  the  said  notes  has  wholly 
failed." 

Motion  was  made  by  plaintiff  to  strike  out  the  said  second 
defense  on  the  ground  that  the  same  is  immaterial,  irrelevant 
and  insufficient.  This  motion  was  sustained  and  leave  there- 
after granted  to  file  an  amended  answer.  No  amended  an- 
swer was  filed. 

The  cause  came  on  for  trial,  and  judgment  was  rendered 
for  the  plaintiff  in  the  sum  of  $1,285,  beside.s  costs.  To 
reverse  this  judgment  plaintiff  prosecutes  this  writ  of  error 
and  insists  that  the  court  erred  in  striking  out  the  answer 
above  set  forth. 

After  striking  out  the  answer  of  failure  of  consideration, 
on  the  ground  of  insufficiency,  there  remained  for  the  trial 
court  but  one  issue,  that  is,  the  true  ownership  of  the  note, 
and  the  evidence  clearly  supported  plaintiff's  allegation. 

It  will  be  observed  that  the  plaintiff  alleged  that  he  was 
the  borutfide  owner  for  value  before  maturity  of  the  notes. 
It  is  an  elementary  principle  that,  as  against  a  bona  fide  pur- 
chaser for  value  before  maturity  of  negotiable  promissoiy 
notes,  failure  of  consideration  zoithout  notice  constitutes  no 
defense  to  the  action. 

"  The  purchaser  or  holder  of  a  negotiable  instrument,  who 
has  taken  it  in  good  faith  for  a  valuable  consideration  in  the 
ordinary  course  of  business,  when  it  was  not  overdue,  with- 
out notice  of  its  dishonor  and  without  notice  of  facts  which 
impeach  its  validity  as  between  antecedent  parties,  has  a  title 
unaffected  by  those  facts  and  may  recover  on  the  instrument 
•  *  ♦  ."    1  Daniel  on  Negotiable  Instruments,  §  769.» 

This  being  the  law,  I  am  at  a  loss  to  understand  how  it 
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can  be  contended  that  the  court  erred  in  striking  out  the 
above  recited  defense,  as  it  in  no  way  attacks  the  allegation 
that  plaintiff  is  the  lona  fide  owner  for  value,  nor  does  it 
charge  plaintiff  with  notice  of  the  failure  of  consideration,  or 
of  knowledge  of  any  facts  which  impeach  the  validity  of  the 
notes  as  between  the  parties. 

It  is  provided  by  section  65,  page  20,  Civil  Code,  that 
^^sham  and  irrelevant  answers  to  defenses,  and  so  much  of 
any  pleading  as  may  be  irrelevant,  i-edundant,  immaterial  or 
insufficient,  may  be  stricken  out  on  motion,  and  upon  such 
terms  as  the  court,  in  its  discretion,  may  impose." 

A  motion  was  made  .to  quash  the  summons  for  the  reason 
that  it  was  signed  by  the  attorneys  for  the  plaintiff  and  not 
under  the  seal  of  the  court;  but  this  is  not  seriously  urged 
by  plaintiff  in  error  as  a  ground  of  reversal,  and  if  it  were, 
the  supreme  court  in  the  case  of  The  Comet  Consolidated  M, 
Co,  V.  Frosty  15  Colo.  310,  has  conclusively  settled  that  such 
a  summons  so  signed  is  legal. 

The  record  discloses  no  error.  The  judgment  will  be  af- 
firmed. 

Affirmed* 


f  •» 


JANUARY  TERM,  1892. 


W.  P.  Black,  Plaintiff  in  erbor,  v.  W.  E.  Ostrandbb, 

Defendant  in  Error. 

1.  Pbomissoby  Notes  Construed  by  WBrrrEW  Agbebheitt. — ^Prom- 
isBory  notes,  as  between  the  parties,  are  subject  to  the  terms  of  a 
contemporaneous  written  agreement  in  pursuance  of  which  they 
were  given  and  received,  regardless  of  the  terms  of  the  notes  them- 
selves. 

8.  Acrioir  on  Notes  Payable  on  Continoenoy. — ^The  payee  of  prom- 
issory notes  in  the  usual  form  cannot  maintain  an  action  thereon 
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without  proof  of  bad  faith,  or  misapplication  of  funds  by  the 
maker,  where  it  appears  that  they  were  executed  by  the  maker  and 
delivered  to  the  plaintiff  in  pursuance  of,  and  as  security  for  the 
faithful  performance  of  a  partnership  agreement,  under  which  the 
sums  mentioned  in  the  notes  were  advanced  to  the  defendant  to  be 
expended  in  the  partnership  enterprise,  the  notes  to  be  canceled  and 
returned  on  his  faithful  performance  of  the  agreement.  The  ina- 
bility of  the  plaintiff  to  furnish  the  full  sum  of  money  stipulated 
for,  or  other  cause  not  involving  wrong  on  the  part  of  defendant,  by 
reason  of  which  the  enterprise  failed,  does  not  aid  the  action. 

Error  to  District  Court  of  Arapahoe  County. 

PiiADTTrPF  in  eiTor,  who  was  plaintiff  below,  brought  suit 
against  the  defendant  for  the  amount  alleged  to  be  due  on  a 
promissory  note  for  $180,  made  at  Ferris,  Wyoming,  dated 
September  4,  1884,  payable  on  demand,  with  interest  at 
the  rate  of  six  per  cent  per  annum.  Defendant  answered, 
setting  out  at  length  a  written  contract  entered  into  between 
the  parties  on  the  80th  day  of  August,  1884,  by  which  it  ap- 
pears that  the  parties  had  entered  into  an  arrangement  where- 
by plaintiff  was  to  furnish  money  to  the  amount  of  $2,000, 
and  defendant  was  to  select  and  secure  640  acres  of  laud  in 
Wyoming  for  a  cattle  ranch ;  the  defendant  to  make  ^'  proper 
application  to  the  government  for  the  said  land  and  see  that 
the  I'equirements  under  said  Desert  Act  are  complied  with, 
and  to  place  said  land  in  shape  for  the  reception  of  cattle  by 
or  before  June  1, 1885,  the  same  to  be  provided  with  nec- 
essary buildings,  implements,  fencing,  etc.,  for  the  proper 
care  pf  cattle."  The  defendant  was  to  give  his  entire  time, 
or  so  much  thereof  as  was  required,  and  his  ability  and  expe- 
rience to  the  business,  and  after  complying  with  the  require- 
ments in  the  first  paragraph,  as  before  stated,  and  after 
June  1, 1885,  defendant  was  ^^  to  sign  equitable  articles  of 
copartnership  in  the  business  of  herding,  raising  and  ranging 
cattle  for  a  period  of  five  years  with  the  plaintiff,  on  demand 
within  sixty  days.  Plaintiff  agreed  to  furnish  the  necessary 
moneys  to  carry  out  the  work  named  for  current  expenses 
until  the  ranch  became  self-supporting,  not  to  exceed  $2,000 
Vol.  1—18 
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in  amount,  defendant  agreeing  that  such  amount  would  be 
sufficient  to  provide  everything  necessary,  and  fit  the  ranch 
for  the  reception  of  a  herd  of  cattle,  including  the  payment 
of  25  per  cent  on  the  purchase  price  of  a  section  of  land,  and 
it  would  also  cover  the  expenses  for  help,  food,  etc.,  until 
the  ranch  was  self-suppoiting." 

The  fifth  paragraph  of  the  conti'act  is  peculiar  in  articles 
of  agreement  for  a  present  and  contemplated  future  partner- 
ship :  *^  It  is  agreed  that  all  moneys  remitted  by  the  plaintiff 
to  the  defendant  under  the  former  provisions  of  the  contract 
were  to  be  immediately  covered  by  the  notes  of  the  defend- 
ant to  the  plaintiff,  payable  on  demand,  and  drawing  6  per  cent 
Such  notes  to  be  canceled  and  returned  by  said  plaintiff  to 
the  defendant  on  the  faithful  and  satisfactory  performance  of 
the  obligations  and  duties  assumed  by  the  defendant.  In  case 
of  failure  on  the  part  of  the  defendant  of  said  performance, 
notes  to  be  valid  as  security  for  advancements  made  and 
represented  by  the  same." 

In  the  sixth  paragraph,  plaintiff  ^^  agi'ees  to  transfer  all 
property  acquired  by  him  under  sec.  IV.  to  the  firm  of 
Black  &  Ostrander,  said  firm  to  consist  of  said  W.  F*  Black 
and  said  W.  E.  Ostrander,  each  partner  to  hold  an  undivided 
one  half  interest  in  all  property  and  belongings  of  the  ranch 
property  hereinbefore  mentioned.  Said  Black  to  make  trans- 
fer as  above  within  sixty  dajrs  of  completion  of  said  Ostran- 
der's  part  of  this  agreement,  to  his  (Black's)  full  and  entire 
satisfaction,  by  signature  of  proper  copartnership  agreement 
or  other  proper  instrument." 

In  the  seventh  paragraph  ^*  said  Ostrander  further  agrees 
to  manage  the  undertaking  with  care  and  economically ;  and 
if  possible,  to  save  to  said  Black  a  portion  of  the  maximum 
estimate  agreed  upon  for  disbursement,  viz.,  $2,000;  the 
said  W.  F.  Black  also  agreeing,  that  in  the  event  of  his 
failure  to  furnish  funds  as  required  from  time  to  time,  to  the 
sura  total  named  as  herein  before  set  forth,  within  thirty 
days  after  demand  of  said  Ostrander  for  same,  all  claims  of 
said  Black  to  property  under  sec.  IV.  to  be  void ;  and  said 
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Ostrander  is  hereby  empowered  to  use  his  discretion  in  the 
disposition  of  the  same  for  the  payment  of  his  notes  to  the 
said  W.  F.  Black.'' 

It  is  alleged  in  the  answer  '*  that  the  note  sued  upon  was 
one  of  those  given  by  the  defendant  to  the  plaintiff  in  pursu- 
ance of  the  terms  of  said  contract  for  a  remittance  made 
under  such  agreement,  and  upon  no  other  consideration 
whatsoever;  that  the  business  enterprise  contemplated  by 
the  agreement  became  impracticable,  and  the  parties  wholly 
failed,  through  no  fault  of  the  defendant,  when  the  plaintiff 
had  advanced  to  the  defendant  but  a  portion  of  the  sum  of 
$2,000 ;  that  the  defendant  has  fully  kept  all  and  singular  of 
said  agreement  on  his  part  to  be  performed,  and  has  honestly 
and  faithfully  disburaed  all  his  said  advances  in  the  conduct 
of  said  business  enterprise  for  the  joint  benefit,  profit  and 
advantage  of  plaintiff  and  defendant ;  that  in  consequence 
thei*eof  plaintiff  should  have  long  since  canceled  and  returned 
said  note,  but  wrongfully  retained  the  possession  of  the 
same." 

A  replication  was  filed  to  the  answer  of  defendant,  deny- 
ing and  traversing  every  allegation.  The  issues  so  found 
were  tried  to  a  jury,  resulting  in  a  verdict  for  the  defendant. 
Motion  was  made  for  a  new  trial,  which  was  overruled  by 
the  court  and  judgment  entered  upon  the  verdict. 

Mr.  James  A.  Kilton,  for  plaintiff  in  error. 

Reed,  J.  The  first  issue  presented  is,  whether  or  not  the 
note  in  controversy  was  made  to  cover  a  remittance  of  a  part 
of  the  money  provided  for  in  the  contract,  or  was  based  upon 
another  and  different  consideration.  Although  it  is  denied 
in  the  replication  that  it  was  made  to  cover  such  a  remit- 
tance, the  fact  afterwards  appears  to  have  been  conceded 
and  admitted^  that  is  was  made  to  cover  the  first  remittance 
made  by  plaintiff  to  defendant  under  the  terms  of  t}ie  con- 
tract. By  the  terms  of  the  contract  it  appears  that  the  ob- 
ject and  understanding  of  the  parties  was  that  the  notes  so 
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made  by  the  defendant  and  transmitted  to  the  plaintiff,  should 
only  be  valid  and  payable  to  the  plaintiff  in  case  the  defend- 
ant failed  to  perform  his  portion  of  the  agreement  of  part- 
nership entered  into  by  the  parties.  In  other  words  the 
notes  were  to  be  made  by  defendant  for  each  remittance  re- 
ceived from  the  plaintiff  as  security  for  the  faithful  perform- 
ance of  the  contract  by  the  defendant,  and  were  to  be  void 
upon  full  and  proper  performance.  It  is  useless  to  discuss 
this  anomalous  and  heretofore  unheard  of  method  of  giving 
security  for  the  faithful  performance  of  the  duties  of  one 
partner  to  his  copartner,  and  in  the  management  and  trans- 
action of  copartnership  business.  It  is  a  provision  that  could 
only  become  operative  by  the  defendant  failing  to  apply  the 
moneys  so  received  to  partnei-ship  affairs,  and  withdrawing 
or  appropriating  any  of  it  to  his  own  individual  use,  or  in 
other  words,  by  an  absolute  misapplication  of  the  funds  in- 
trusted to  him  for  partnership  business.  The  advancement 
of  $2,000  on  the  part  of  plaintiff  in  the  formation  and  con- 
duct of  the  business  of  the  partnership  must  be  supposed  to 
have  been  contemplated  by  the  parties  as  the  equivalent  of 
the  services  and  ability  of  the  defendant  in  the  management 
of  affairs,  and  could  only  be  recoverable  back  under  the 
terms  of  the  contract,  upon  affirmative  proof  of  the  failure 
of  the  defendant  to  devote  his  time  and  his  best  ability  to 
the  purposes  and  business  contemplated  by  the  partnership 
agreement.  Under  either  one  of  these  contingencies  possi- 
bly the  money  might  be  recovered.  In  the  absence  of  both, 
the  monejrs  advanced  by  the  one  party  must,  in  law  as  well 
as  in  equity,  for  the  purposes  of  the  paitnership,  be  consid- 
ered to  have  been  offset  by  the  time  and  services  of  the  other 
party,  and  under  such  circumstances  the  recovery  by  the 
plaintiff  would  be  impossible.  Hence,  the  issues  to  be  de- 
termined by  the  jury  were : 

First.  Whether  the  plaintiff  had  fully  complied  with  his 
agreement  by  furnishing  the  agreed  amount  of  money  at  the 
time  and  in  the  manner  provided  for  in  the  contract. 

Second.  Whether  or  not  the  defendant  had,  to  the  best 
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of  his  ability,  complied  with  the  contract  upon  his  part,  and 
devoted  the  necessary  time  and  attention  to  it,  and  had  prop- 
erly applied  all  moneys  received  by  him  in  the  prosecution 
of  the  partnership  business. 

An  attempt  was  made  to  show  that  defendant  failed  to 
comply  with  his  agreement  by  failing  to  secure  six  hundred 
and  forty  acres  of  land  under  the  ^'  Desert  Land  Act "  for  the 
benefit  of  the  partnership.  The  agreement  of  the  defendant 
to  secure  land  cannot  be  regarded  as  an  absolute  contract  to 
secure  the  same.  It  was  not  to  secure  the  title  to  any  definite 
tract,  any  tract  known  by  or  agreed  to  by  the  parties,  nor 
any  tract  the  title  to  which  could  be  obtained  in  that  manner* 
The  defendant  was  to  find  such  a  tract  of  land,  if  practicable, 
and  when  found,  if  possible,  secure  a  title  to  it  in  that  man- 
ner ;  but  this  proceeding,  involving  as  it  did  so  many  possible 
if  not  probable  contingences,  and  attended,  as  all  such  trans- 
actions are,  with  more  or  less  uncertainty,  depending  first 
upon  the  finding,  and  second,  the  ability  of  the  party  to  ob- 
tain the  title  from  the  government,  cannot  be  regarded  as  an 
absolute  contract  on  the  part  of  the  defendant  to  secure  the 
land.  The  most  that  could  be  required  would  be  that  the 
defendant  should  make  the  best  practical  effort  to  secure  such 
a  tract,  if  it  could  be  done.  The  failing  does  not  appear  to 
have  been  the  result  of  lack  of  attention  on  the  part  of  the 
defendant.  It  appears  from  the  evidence  that  the  defendant 
made  an  effort  to  secure  land  in  accordance  with  the  provis- 
ions of  the  contract.  Finding  it  impracticable  to  do  so,  he 
did,  apparently,  the  best  he  could  under  the  circumstances, 
and  did  secure  nearly  or  quite  the  same  amount  of  land 
under  the  '^Pre-emption,  Homestead  and  Timber  Culture 
Acts." 

It  is  not  contended  that  the  money  received  by  the  de- 
fendant was  misapplied  or  unaccounted  for,  for  the  evidence 
shows,  that  besides  the  payment  of  help  and  the  furnishing 
of  necessary  food  and  supplies,  considerable  pei*sonal  pro- 
perty in  the  way  of  horses,  wagons,  tools  and  appliances 
were  seemed,  quite  extensive  building  done,  and  one  hun- 
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dred  twenty  acres  of  land  put  under  fence,  and  material  for 
fencing  four  hundred  eighty  acres  more  provided,  and  also 
for  erecting  corrals  and  stables.  It  appears  also  from  the 
evidence,  and  it  is  conceded  practically  by  the  plaintiff,  that 
after  he  had  advanced  $1,800  of  the  f  2,000  contemplated,  he 
became  financially  unable  to  proceed,  failed  to  pay  the  re- 
mainder, something  near  $200,  by  his  letters  admitting  his 
inability  to  go  on. 

No  provision  was  made  for  stocking  the  ranch  with  cattle, 
as  contemplated  at  the  initiation  of  the  scheme ;  no  articles 
of  partnership  prepared  by  the  plaintiff,  or  entered  into,  for 
the  suppl}ring  of  stock  to  stock  the  ranch  for  the  prosecution 
of  the  business  of  raising  cattle,  as  provided  for  in  the  con- 
tract. 

At  the  expiration  of  the  year  ending  June,  1885,  it  ap- 
pears from  the  evidence  that  the  defendant  had  acquired  and 
had  control  of  an  adequate  amount  of  land,  and,  as  far  as 
had  been  possible  with  the  limited  means  supplied,  had  pre- 
pared the  ranch  for  the  contemplated  business,  and  that  the 
I'anch  was  at  that  time  i*eady  for  the  reception  of  stock,  had 
the  same  been  furnished  in  accordance  with  the  provisions  of 
the  contract.  The  land  was  not  irrigable  or  agricultural 
land.  The  securing  of  such  land  was  not  expected.  The 
object  and  intention  of  the  parties,  as  shown  by  the  contract, 
having  been  to  secure  a  ranch,  and  one  solely  for  the  pur* 
pose  of  raising  and  herding  cattle,  and  consequently  it  was 
woithless,  except  for  sale,  or  for  the  purposes  contemplated. 

No  bad  faith  is  imputed  to  the  plaintiff,  nor  did  he  in  his 
numerous  letters  impute  bad  faith,  mismanagement  or  mLs- 
application  of  funds  to  the  defendant ;  but  in  such  letters, 
he  confessed  his  inability  to  proceed  with  the  contract  and 
stock  the  ranch,  and  advised  defendant  to  dispose  of  the  pro- 
perty on  hand  to  the  best  of  his  ability. 

The  contract  was  an  unfortunate  one  for  both  parties.  It 
seems  to  have  been  entered  into  in  good  faith  and  with  good 
intentions  on  the  part  of  each,  but  it  is  apparent  that  through 
ignorance  of  the  business  and  the  magnitude  of  the  under- 
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taking  both  parties  were  misled  and  mutaally  deceived,  the 
plaintiff  under-estimating  the  extent  of  the  undertaking  and 
the  amount  of  money  nece33aiy  for  its  successful  prosecu- 
tion, and  over-estimating  his  own  finances  and  ability  to  fur- 
nish the  requisite  funds,  the  defendant  either  being  misled 
by  the  statement  of  the  plaintiff  or  an  under-estimate  of  the 
amount  of  money  necessary  to  make  the  undertaking  suc- 
cessful ;  the  result  was  such  as  might  have  been  expected. 
The  real  property  had  to  be  abandoned,  the  personal  pro- 
perty disposed  of  as  best  it  could  be,  and  the  proceeds  were 
devoted,  as  shown,  to  the  payment  of  partnership  liability. 

Numerous  errors  are  assigned,  many  of  which  appear  to 
have  been  abandoned,  as  they  are  not  relied  upon  in  argu- 
ment. 

It  appears  that  in  addition  to  the  general  verdict  required 
of  the  jury,  three  or  four  specific  questions  were  propounded. 
It  is  iissigned  for  error,  in  substance,  that  the  jury  failed  to 
answer  the  questions  properly ;  ^  that  said  answers  and  each 
of  them  are  unintelligible,  ambiguous  and  uncei'tain,"  etc. 

In  our  view  the  questions  were  unnecessary,  and  in  what- 
soever manner  answered,  unimportant ;  though  growing  out 
of  collateral  matters  embraced  in  the  conti-act,  they  were  not 
directed  to  any  issue  made  by  the  pleadings.  Upon  the  trial 
the  principal  question  seems  to  have  been  lost  sight  of,  viz. : 
the  liability  of  the  defendant  upon  his  note,  which,  as  shown, 
was  only  to  be  payable  in  case  of  the  breach  of  the  contract 
on  the  part  of  the  defendant,  by  want  of  fidelity  or  misap- 
plication of  money,  neither  of  which  W9s  shown  or  seriously 
attempted ;  while  the  bieach  of  the  contract  on  the  part  of 
the  plaintiff,  by  his  failure  to  furnish  the  whole  of  the  two 
thousand  dollars,  and  his  inability  to  cany  out  the  contract 
and  stock  the  ranch  is  conceded,  and  if  not  conceded  is 
abundantly  proved  by  his  own  letters  to  the  defendant, 
which  are  put  in  evidence. 

These  two  questions  or  propositions  were  raised  by  the 
pleadings  and  were  to  be  determined  by  the  jury,  and  upon 
the  finding  of  the  two  facts  rested  the  liability  of  the  defend- 
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ant.    The  general  verdict  of  the  jury  m  favor  of  the  defend- 
ant covered  all  the  questions  legitimately  involved. 

We  can  find  no  serious  errors  in  the  admission  or  rejection 
of  evidence. 

It  is  ably  contended  that  the  court  erred  in  refusing  to 
give  the  three  instructions  asked  by  the  plaintiff.  We  can- 
not regard  the  refusal  as  erroneous.  They  were  not  upon 
the  issues  to  be  determined — were  in  substance  that  defend- 
ant was  liable  by  reason  of  his  failure  to  secure  title  to  six 
hundred  and  forty  acres  of  land  under  the  ^'  Desert  Land 
Act,"  and  were  properly  refused. 

It  is  also  contended  that  the  instructions  given  by  the  court 
were  erroneous ; — we  do  not  so  find  them.  They  appear  to 
be  in  all  respects  applicable,  and  a  fair  statement  of  the  law 
controlling  the  case.  They  are  unnecessarily  lengthy.  The 
final  cluuse  of  the  sixth  insti'uction  would  seem  to  be  all  that 
was  necessary  under  the  contract  and  issues,  viz. :  '*  If  yon 
find  that  the  defendant  did  what  he  agi-eed  to  do  by  the 
terms  and  conditions  of  his  contract,  substantially  and  in 
good  faith  on  his  part,  then  you  should  find  for  the  defend- 
ant." As  the  balance  of  the  charge  is  clearly  more  favora- 
ble to  the  plaintiff  than  warranted)  he  should  not  complain. 

The  verdict  was  fully  warranted  by  the  evidence.  The 
admissions  and  concessions  of  plaintiff  contained  in  his  evi- 
dence and  in  his  letters  put  in  evidence,  when  applied  to  the 
contract,  were  sufficient  to  show  that  he  had  no  cause  of 
action.    The  judgment  should  be  affirmed. 

Affirmed. 
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Kate  Williams,  Plaintiff  in  Ebbob,  v.  Edwabd  L.         i  % 
Williams  and  Elizabeth  M.  Williams,  Defendants 
in  Ebbob. 

1.  DivoBOE  FOB  ExTBBHS  Gbubltt. — To  oonstitate  the  extreme  OFuelty 

which,  under  the  statute,  authorizes  a  decree  of  divorce  on  the  com- 
plaint of  a  wife  against  a  husband,  there  must  have  been  either 
actual  violence  committed  by  the  husband,  attended  with  danger 
to  life,  limb  or  health,  or  there  must  be  reasonable  apprehension 
of  such  violence.  A  solitary  instance  of  cruelty,  not  of  the  danger- 
ous and  violent  kind,  ought  not  to  be  held  to  bring  a  case  within 
this  provision  of  the  statute. 

2.  OBDBBnre  NoNstrrr  fob  Waitt  of  Bvidekce.— Where  the  wlfe^s 

complaint  for  divorce  is  based  on  the  statutory  ground  of  extreme 
cruelty,  and  the  evidence  in  her  favor  shows  no  actual  violence 
which  can  be  reasonably  supposed  to  have  endangered  either  the 
life,  limb,  or  health  of  the  plaintiff,  it  is  the  duty  of  the  court  to 
grant  a  nonsuit,  its  power  to  take  the  case  from  the  jury  being  the 
same  as  in  other  cases.  Whenever  there  is  such  a  failure  of  proof 
that  if  a  verdict  was  returned  in  favor  of  the  plaintiff  the  court 
would  be  compelled  to  set  it  aside  as  being  unsupported  by  evi- 
dence, a  nonsuit  should  be  ordered. 

Error  to  District  Court  of  Arapahoe  Oo%inty. 

Messrs.  Lipscomb  &  Hodges,  for  plaintiff  in  error. 

Messrs.  Mobbison  &  Kohn,  for  defendants  in  error. 

Bissell,  J.  This  proceeding  by  Mrs.  Williams,  the 
plaintiff  in  error,  to  obtain  a  divorce  from  her  husband,  is 
rested  on  the  statutory  gi*ound  of  extreme  cruelty.  The 
parties  intermarried  in  July,  1888.  They  came  to  Denver 
in  August,  1889,  and  this  suit  was  brought  on  the  23d  day 
of  November  of  that  year.  The  bill  contains  much  irrele- 
vant matter  relating  to  the  married  life  of  the  parties  prior 
to  their  coming  to  the  state,  though  no  acts  of  cruelty  are 
charged  save  what  were  committed  subsequent  to  that  time. 
These  allegations  of  the  complaint,  and  the  testimony  offered 
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thereunder,  will  be  referred  to  to  show  the  status  of  the 
parties  and  the  sort  of  relation  which  they  sustained  to  each 
other.  They  were  evidently  introduced  into  the  pleading, 
and  the  proof  offered,  to  support  the  contention  that  the 
threats  of  separation  charged  to  have  been  repeatedly  made 
in  Denver  were  a  part  of  a  deliberately  preconceived  plan 
which  had  its  culmination  in  the  proceedings  in  Colorado, 
and  amounted,  when  coupled  with  the  physical  abuse,  to 
that  extreme  cruelty  which  the  law  deems  necessary  to  a 
divorce  on  this  ground.  The  married  life  of  Mr.  and  Mrs. 
Williams  for  the  year  following  their  union  was  both  harmo- 
nious and  anomalous.  This  period  substantially  covered  all 
their  mamed  life  prior  to  their  coming  to  Colorado.  Ac- 
cording to  the  testimony  of  Mrs.  Williams,  that  year  was 
unmarred  by  any  act  of  conjugal  infelicity.  It  was  only 
shadowed  by  the  dual  life  led  by  the  husband,  who  was  a 
husband  to  her  and  a  single  man  to  his  family.  He  did  not 
live  with  her,  but  visited  her  by  day,  and  slept  at  his  mother's 
house.  The  wife  neither  visited  the  family,  knew  them,  nor 
was  known  by  them  during  all  this  time,  but  was  seemingly 
content  to  maintain  such  relations  during  the  pleasure  of  the 
husband.  It  does  not  transpire  what  disturbed  this  appar- 
ently satisfactory  condition  of  affairs.  On  Saturday  the 
wife  went  to  his  house  to  learn  the  cause  of  his  absence. 
This  was  the  first  occasion  of  a  visit  to  the  husband's  and 
mother's  home.  It  was  followed  by  a  visit  to  the  wife's 
rooms  on  Sunday  by  the  husband,  and  a  brother-in-law. 
This  intrusion  is  chiefly  characterized  by  the  suggestion  of 
a  divorce  by  the  brother-in-law.  The  result  was  an  appoint- 
ment to  visit  the  mother-in-law.  According  to  the  wife's 
story,  she  is  welcomed  into  the  house  about  ten,  left  alone 
till  one,  and  then  invited  to  dinner,  where  she  is  politely 
asked  if  she  wouldn't  like  to  go  to  Denver.  Up  to  this  time 
there  is  neither  violence  nor  quarrel.  She  is  invited  to  re- 
main over  night  and  permitted  to  sleep  with  a  sister-in-law, 
while  the  husband  slept  elsewhere.  The  wife  neither  pro- 
tests nor  objects.    The  plan  of  going  to  Denver  is  fully  dis- 
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cassed,  agreed  to  and  determined  on.  She  did  not  protest 
when  introduced  by  the  mother-in-law  during  her  stay  as 
Miss  Lent.  There  is  nothing  tending  to  show  that  her  con- 
sent was  procured  by  fraud  or  by  intimidation ; — a  woman 
of  years,  twenty-nine,  and  not  without  experience,  does  not 
assent  to  such  schemes  for  such  reasons.  The  situation 
neither  abashed  nor  angered  her.  Whatever  was  proposed 
met  her  ready  acquiescence.  The  righteous  indignation 
which  might  justly  have  filled  her  soul,  and  ovei-flowed  to 
the  consternation  of  her  husband  and  his  family  was  not 
aroused.  In  pursuance  of  the  plan  then  and  thus  deter- 
mined on  Mrs.  Williams  returned  to  her  rooms,  visited  her 
father  on  Tuesday,  and  on  Wednesday  started  West.  This 
history  demonstrates  that  prior  to  August,  1889,  there  was 
no  extreme  cruelty,  and  that  in  the  past  there  is  nothing 
which,  if  admissible,  would  tend  to  support  the  chai^ge,  and 
that  it  must  rest  in  fact  as  well  as  in  law  on  what  occurred 
in  Denver. 

In  stating  the  proof  of  the  charge  the  wife's  statements  will 
be  accepted,  though  much  of  it  is  met  by  the  husband's  de- 
nial. Very  much  of  what  will  be  narrated  neither  comes 
within  the  legal  definition  of  extreme  cruelty,  nor  adds  to 
the  force  of  the  two  instances  of  physical  abuse  which  the 
wife's  testimony  supports,  but  it  is  given  to  show  the  entire 
case  which  the  court  refused  to  permit  to  go  to  the  jury. 
The  first  suggestion  of  a  quarrel  occurred  shortly  after  their 
arrival  at  the  Windsor,  in  Denver,  and  sprung  up  on  a  sug- 
gestion from  Mr.  Williams  that  his  wife  go  to  Nevada,  to  her 
sister's.  Her  refusal  begot  anger  and  he  threatened  to  go 
out  and  ^'  paint  the  town  red,"  and  the  disagreement  resulted 
in  his  going  out  and  coming  home  drunk.  On  several  occa- 
sions he  renewed  his  requests  for  her  to  go  to  her  sister's, 
sometimes  as  a  suggestion  of  his  own,  and  again  as  a  neces- 
sit}''  because  his  mother  insisted  on  it.  There  was  no  other 
soit  of  abuse  or  indignity  shown  the  wife,  save  during  a  quar- 
rel in  their  California  street  home,  when  he  took  her  "  by  the 
throat "  and  choked  her.     Their  version  of  this  occurrence 
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differs  slightly ;  —according  to  her  story  he  canght  her  by 
the  throat  and  choked  her,  and  according  to  his,  while  they 
were  quarreling  she  kicked  and  he  shoved  her  by  the  neck 
into  a  chair  gently.  On  another  occasion,  during  an  alterca- 
tion over  what  the  mother  had  written  to  the  effect  that  she 
ought  to  go  to  her  sister's,  the  wife  insists  that  he  slapped 
her,  which  assertion  he  wholly  denies. 

The  record  will  be  searched  in  vain  for  proof  of  any  other 
physical  abuse,  or  physical  cruelty.  It  is  equally  barren  of 
all  other  evidence  of  that  refined  cruelty,  which  is  sharper 
than  the  knife,  and  more  brutal  than  the  fist.  After  coming 
to  the  state,  the  husband  seemed  to  be  spurred  on  by  his 
mother  to  compel  his  wife  to  leave  him  and  go  to  Nevada. 
The  object  is  not  very  apparent,  but  must  have  been  to  lay 
the  foundation  for  a  legal  separation,  which  would  be  other- 
wise impossible.  It  was  a  purpose,  if  such  it  may  be  called^ 
not  always  present  and  by  no  means  continuous.  As  man 
and  wife,  to  the  world  they  lived  in  apparent  harmony. 
Their  quarrels  were  neither  public  nor  bitter.  They  only 
happened  when  a  letter  from  the  mother  would  arrive  egging 
him  on,  and  urging  him  to  force  an  end  to  what  was  to  the 
family  apparently  a  distasteful  connection.  This  is  evident 
from  his  declarations  to  his  wife  after  his  mother  arrived, 
early  in  November,  and  steps  had  been  taken  looking  to  a 
separation.  While  negotiations  were  actually  progressing 
to  that  end,  and  lawyers  discussing  the  details,  Mr.  Williams 
told  his  wife  that  he  did  not  desire  a  separation,  but  was 
forced  to  consent  to  it  because  of  his  financial  situation,  and 
that  he  would  return  to  her  as  soon  as  he  obtained  his  pro- 
perty from  his  mother.  It  would  be  an  idle  thing  to  detail 
what  took  place  after  his  mother,  Mrs.  Williams,  arrived  in 
Denver.  It  was  a  cruel,  bitter,  unholy  persecution.  A  weak,  . 
vacillating,  purposeless  son  was  controlled  by  a  dominating 
woman,  to  the  end  that  the  tie  which  bound  him  might  be 
severed.  The  few  days  which  covered  the  negotiation,  and 
culminated  in  the  present  suit,  must  have  been  sad  and  dis-^ 
tressing.     A  firm  stand  for  her  absolute  marital  rights,  and 
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a  refusal  to  be  a  party  to  any  proceedings  which  might  fore- 
shadow  a  separation,  would  necessarily  have  ended  the  mat- 
ter. The  assent  which  the  wife  evidently  gave,  and  which 
is  expressed  in  her  acts,  deprive  these  matters  of  that  force, 
as  a  part  of  the  proof  of  cruelty,  which  is  accorded  to  them 
by  counsel.  But  assuming  that  to  be  a  part  of  the  cruelty 
to  which  she  was  unconsentingly  subjected,  and  taking  the 
case  as  a  whole,  and  the  inquiry  is,  does  the  plaintiff's  proof 
establish  extreme  cruelty  as  the  cases  define  it  ? 

Probably  there  is  no  phrase  or  term  known  to  the  law  of 
marriage  and  divorce  which  has  been  so  frequently  consid- 
ei*ed,  construed  and  defined,  and  none  which  still  remains  in 
so  much  apparent  obscurity.  This  doubtless  comes  from  the 
circumstances  that  each  case  must  be  decided  on  its  own 
facts,  which  in  the  complexity  of  human  affairs  can  never 
resemble  any  other,  rather  than  from  any  inherent  difiBculty 
in  defining  the  term.  The  conditions  under  which  society 
exists,  the  prevailing  ideas  concerning  the  sanctity  of  the  mar- 
riage relation,  the  drift  of  public  sentiment,  and  the  tendency 
of  particular  communities  concerning  it  have  led  courts  to 
broaden  or  narrow  the  definition ;  not  in  terms,  but  by  that 
insensible  process  which  comes  from  holding  that  to  be  ex- 
treme cruelty  in  one  case,  which  under  slightly  varying  cir- 
cumstances is  adjudged  to  be  not  within  the  term  in  another. 
Though  the  tide  of  judicial  definition  may  thus  be  said,  in 
some  slight  degree,  to  rise  and  fall,  the  cases  all  accept  Evans 
V.  JSvans^  1  Hag.  Con.  85,  (4.  E.  E.  R.  310,)  as  the  leading 
ease  on  this  branch  of  the  law.  The  decision  is  universally 
accepted  as  an  accurate  exposition  of  the  rule  to  be  followed 
in  this  class  of  cases.  The  basis  on  which  it  rests  is  conceded 
to  furnish  the  only  unquestionable  foundation  on  which  a 
decree  may  be  constructed. 

The  learned  jurist  declares  that  ^^  to  constitute  legal  crueltj'' 
there  must  be  reasonable  ground  to  apprehend  danger  to  life, 
limb,  or  health."  He  proceeds  to  say :  "  This  however  must 
be  understood,  that  it  is  the  duty  of  courts,  and  consequently 
the  inclination  of  courts,  to  keep  the  rule  extremely  strict. 
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The  caases  must  be  grave  and  weighty,  and  such  as  to  show 
an  absolute  impossibility  that  the  duties  of  the  married  life 
can  be  discharged.  In  a  state  of  personal  danger  no  duties 
can  be  discharged,  for  the  duty  of  self-preservation  must  take 
place  before  the  duties  of  marriage,  which  are  secondary  both 
in  commencement  and  obligation.  What  merely  wounds  the 
mental  feelings  is  in  few  cases  to  be  admitted,  where  they  are 
not  accompanied  with  bodily  injury,  either  actual  or  men- 
aced. Mere  austerity  of  temper,  petulance  of  manners, 
rudeness  of  language,  a  want  of  civil  attention  and  accom- 
modation, even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty;  they 
are  high  moral  offenses  in  the  marriage  state,  undoubtedly, 
not  innocent  surely  in  any  state  of  life,  but  still  they  are  not 
the  cruelty  against  which  the  law  can  relieve.  *  *  «  In  the 
older  cases  of  this  sort  which  I  have  had  the  opportunity  of 
looking  into,  I  have  observed  that  the  danger  to  life,  limb, 
or  health  is  usually  inserted  as  a  ground  upon  which  the 
court  has  proceeded  to  a  separation.  This  doctrine  has  been 
repeatedly  applied  by  the  court,  in  the  cases  that  have  been 
cited.  The  court  has  never  been  driven  off  this  ground.  It 
has  always  been  jealous  of  the  inconvenience  of  departing 
from  it,  and  I  have  heard  no  one  case  cited,  in  which  the 
court  have  granted  a  divorce  without  proof  given  of  a  rear 
sonable  apprehension  of  bodily  hurt."     11  Ala.  628,  infrcL 

It  was  also  said  in  Lockwood  v.  Lochvood^  2  Curteis  281, 
^^  that  there  must  be  either  actual  violence  committed,  at- 
tended with  danger  to  life,  limb,  or  health,  or  there  must  be 
a  reasonable  apprehension  of  such  violence.  This  I  appre- 
hend to  be  the  substance  of  the  doctrine  laid  down  in  Evans 
v.  Evans,^^ 

The  whole  body  of  the  law  upon  this  subject,  when  care- 
fully examined  and  considered,  whether  in  the  cases  which 
have  stretched  the  rule  by  their  application  of  it  to  condi- 
tions and  facts  which  apparently  do  not  bring  the  cases  with- 
in its  scope  and  purview,  or  in  those  which  can  be  readily 
recognized  as  easily  within  its  limits,  coincides  with  this 
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ancient  landmark.  When  the  case  declares  that  a  divorce 
shall  be  granted  because  of  the  wilful  misconduct  of  the 
husband,  it  is  because  that  wilful  misconduct  is  adjudged  to 
be  of  the  sort  that  endangers  the  life  or  health  of  the  wife, 
which  exposes  her  to  bodily  hazard  and  intolerable  hardship. 
The  offense  must  be  bodily  harm,  the  cruelty  must  be  grave, 
and  endanger  life  or  limb,  or  at  any  rate  subject  the  person 
to  danger  of  great  bodily  harm.  It  must  be  of  a  character 
to  be  in  fact  intolerable,  not  to  be  borne.  Running  through 
all  the  adjudications  below  cited,  and  many  others  to  which 
reference  is  not  made,  the  same  definition  in  various  and 
modified  forms  is  always  given,  and  the  cases  wherein  a 
divorce  has  been  granted  on  the  ground  of  extreme  cruelty 
have  always  been  adjudged  to  be  within  that  rule  as  thus 
announced.  Moyler  v.  Moyler^  11  Ala.  620 ;  Boor  v.  jBoor,  8 
N.  H.  807  ;  Beyer  v.  Beyer,  50  Wis.  254 ;  Close  v.  Close,  24 
N.  J.  Eq.  338 ;  Henderson  v.  Henderson,  88  111.  248 ;  Shaw 
V.  Shaw,  17  Conn.  189 ;  Knight  v.  Knight,  31  Iowa  451 ; 
Hughes  v.  Hughes,  44  Ala.  698 ;  Kennedy  v.  Kennedy,  73  N. 
Y.  369 ;  Smedley  v.  Smedley,  30  Ala.  714 ;  Doolittle  v.  Boo- 
little,  78  Iowa  692 ;  Peavey  v.  Peavey,  76  Iowa  443. 

Judged  by  this  rule,  there  is  nothing  whatever  in  the  case 
to  establish  that  cruelty  on  the  part  of  the  husband  which 
can  be  adjudged  in  the  law  sufficient  to  justify  a  divorce. 
The  case  is  without  proof  of  any  actual  violence  which  can 
be  imagined  to  have  endangered  the  life  or  health  of  the 
complainant.  According  to  her  own  testimony,  taken  as  an 
entirety  and  as  absolutely  true,  there  never  was  but  a  single 
occasion  when  he  laid  violent  hands  on  her,  and  that  under 
the  circumstances  of  a  quarrel,  and  in  a  manner  which, 
though  an  indignity  to  his  wife,  and  a  breach  of  every  rule 
which  ought  to  govern  and  control  the  relations  between  the 
sexes,  cannot  be  said  to  be  of  the  sort  which  must  be  proven 
to  bring  the  case  within  the  definition  of  extreme  cruelty 
under  the  statute.  It  has  been  said,  and  we  think  well  ad- 
judged, that  a  solitary  instance  of  cruelty,  not  of  the  danger- 
ous and  violent  kind,  ought  not  to  be  held  to  bring  a  case 
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within  the  law  which  warrants  a  divorce.    Ho%haU  v,  Hoshall, 
61  Md.  72. 

It  is  not  necessary  to  decide  whether  a  single  act  of  vio- 
lence, sufiGicient  in  itself  to  injure  the  life  of  the  person  upon 
whom  it  is  committed,  would  or  would  not  warrant  a  divorce, 
because  a  case  of  that  description  might  contain  another  ele- 
ment, that  of  a  reasonable  apprehension  of  danger  in  the 
future,  which,  coupled  with  slight  circumstances,  might  jus- 
tify the  court  in  holding  that  a  case  was  made  out.  But 
where  thei*e  is  but  a  single  act,  wholly  unattended  by  any 
elements  of  danger  to  either  life  or  health,  and  it  is  simply 
an  indignity  of  which  no  gentleman  or  well-bred  person 
would  be  guilty,  it  must  be  the  law  that  such  an  act,  or  two 
of  them,  would  not  make  a  statutory  case  of  extreme  cruelty 
which  would  entitle  a  party  to  a  decree. 

Taking  this  view  of  the  law  and  of  the  plaintiff's  rights, 
the  court  below  took  the  case  fix>m  the  jury  and  granted  a 
nonsuit.  The  action  of  the  court  in  this  particular  is  the 
only  remaining  error  to  be  disposed  of.  The  power  of  the 
court  in  this  respect  seems  to  be  well  settled  in  this  and  other 
states.  It  has  been  repeatedly  adjudged  that  power  is  vested 
in  the  court  to  determine  whether  the  evidence  offered  tends 
to  support  the  allegations  of  the  party  in  whose  behalf  it  is 
introduced.  Wherever  there  is  such  a  complete  failure  of 
proof,  that  the  court  would  be  compelled  to  set  aside  the 
verdict  as  being  unsupported  by  evidence,  it  clearly  has  the 
right  to  withdraw  the  case  from  the  consideration  of  the  jury. 
Proffatt  on  Jury  Trials,  §  861 ;  Behrens  v.  R,  JR.  Co»^  6  Colo. 
400 ;  Brasher  v.  iJ.  R,  Co.^  12  Colo.  884 ;  Savage  v.  PeUon 
et  al.^  ante  p.  148 ;    Carl  v.  Ayers^  58  N.  Y.  14. 

There  can  be  no  difference  whatever,  in  the  power  of  the 
court  in  the  premises,  in  actions  which  are  brought  to  sever 
matrimonial  ties,  and  those  which  are  instituted  on  other 
causes,  with  regard  to  which  under  the  law  the  defendant  Is 
entitled  to  a  juiy  trial.  If  the  court  has  the  power  and 
ought  to  exercise  it  in  the  one  class  of  cases,  the  same  right 
and  the  same  duty  must  exist  in  the  other.    The  question  is 
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aimply  whether  or  not  the  plaintiff  has  made  a  case  which 
the  court  would  sustain  by  the  entry  of  judgment,  should 
the  jury  find  a  verdict  in  his  favor.  Perceiving  no  error  in 
the  record  which  warrants  a  reversal  the  judgment  is  affirmed. 

Affirmed. 


•^•»» 


Isaac  Habbis,  Plaiktifp  in  Ebbob,  v.  The  People, 

Defendant  in  Ebbob. 

1.  CoBBEcmro  Indiotmbnt  at  TRiAii. — ^Where  the  trial  court  permits  a 

correction  of  the  name  of  the  defendant  to  be  made  in  an  indictment 
at  the  trial,  and  no  objection  is  made  or  exception  taken  thereto,  no 
advantage  can  be  taken  of  the  matter  in  the  appeUate  court. 

2.  Evasions  of  the  License  and  Sunday  Laws. — ^A  license  to  sell 

"  bottled  goods*'  wiU  not  justify  the  keeping  of  beer  on  tap,  to  be 
drawn  into  the  pitchers  and  other  open  vessels  of  customers,  though 
sales  be  not  made  in  less  quantities  than  a  quart;  and  the  law 
requiring  saloons  to  be  closed  on  the  Sabbath  day  cannot  be  evad- 
ed by  conducting  a  grocery  business  in  the  same  room  where  the 
liquors  are  kept  and  sold.  * 

8.  Eeepinq  Open  a  Tippling  House  on  the  Sabbath.— To  justify 
a  conviction  for  keeping  open  a  tippling  house  on  the  Sabbath  it  is 
not  necessary  to  show  that  the  liquor  sold  was  drank  on  the  prem- 
ises; it  is  enough  that  it  was  drawn  out  and  delivered  in  open  vessels. 

Error  to  District  Court  of  Arapahoe  County. 

Messrs  G.  F.  Dunklee  and  O.  E.  Jackson,  for  plaintiff 
in  error. 

Joseph  H.  Maupin,  attorney  general,  and  Mr.  Henby 
B.  Babb,  for  defendant  in  error. 

Reed,  J.     At  the  January  Term,  1891,  of  the  district 

court,  plaintiff  in  error  was  indicted,  tried  and  convicted  of 

keeping  open  a  tippling  house  on  the  Sabbath  in  the  city  of 

Denver ;  was  sentenced  to  imprisonment  in  the  county  jail 
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for  thirty  days,  and  to  pay  the  costs.  It  appears  from  the 
testimony  that  he  was  a  grocer,  and  kept  the  usual  stock  of 
goods  in  that  line  of  business,  and  in  addition  that  he  kept 
liquors,  whiskey,  gin  and  wine,  partly  bottled  and  partly  in 
bulk  ;  that  he  bought  beer  by  the  keg,  kept  it  on  tap,  sold  it 
by  the  quart  to  any  who  applied  to  purchase,  drew  it  from 
the  keg  into  pitchers,  buckets,  or  such  other  open  vessels  as 
were  furnished  by  the  purchaser.  There  was  no  direct  evi- 
dence of  the  beer  or  other  liquors  being  drank  upon  the  place. 
It  was  also  in  evidence  that  the  place  was  kept  open  upon 
the  Sabbath,  and  that  the  ordinary  business  both  in  groceries 
and  liquoi*s  was  transacted  the  same  as  on  other  days  of  the 
week.  Plaintiff  had  taken  from  the  proper  authorities  a 
license  allowing  him  to  sell  "  bottled  goods  "  or  liquors.  Un- 
der such  license  he  attempted  to  justify  the  selling  of  beer  by 
the  quart  in  the  manner  above  stated.  The  plaintiff  was  in- 
dicted under  the  name  of  Charles  Harris — his  name  was  Isaac 
Harris.  It  was  shown  that  the  sign  was  in  the  name  of  C. 
Harris ; — ^as  explained,  the  letter  "  C  "  being  for  the  wife, 
whose  name  was  ^^  Clara,"  but  as  the  husband  testified,  some- 
times called  "  Charles."  Thrf  mistake  in  the  name  was  dis- 
covered at  the  time  of  the  trial, — leave  asked  of  the  court  to 
change  and  insert  the  proper  name  in  the  indictment,  which 
was  granted  and  the  correction  made.  This  is  assigned  for 
error.  It  is  only  necessary  to  say  that  no  objection  is  shown 
to  have  been  made,  and  no  exception  saved.  The  defense 
having  consented  to  the  charge,  or  at  least  having  waived  the 
irregularity,  no  advantage  can  be  taken  of  it  here.  There  be- 
ing no  question  whatever  in  regard  to  the  identity  of  the  per- 
son charged,  we  can  see  no  way  in  which  he  could  have  been 
prejudiced  by  having  the  name  changed  from  Charles  to 
Isaac.  Such  misnomer  should  have  been  availed  of  at  the 
time  by  something  in  the  nature  of  a  plea  of  abatement,  and 
an  exception  taken  to  ruling. 

The  principal  contention  is :  First,  that  the  verdict  of  the 
jury  was  not  warranted  hy  the  evidence;  that  by  the  proof 
the  place  was  not  brought  within  the  legal  definition  of 
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^^  Tippling  House,"  and  many  definitions  and  authorities  are 
cited. 

There  was  evidence  of  there  having  been  several  intox- 
icated individuals  upon  the  premises.  The  object  of  the 
statute,  evidently,  was  to  prevent  places  where  intoxicating 
liquors  were  sold  from  keeping  open  and  pui'suing  their  traffic 
upon  the  Sabbath.  It  requires  such  places  to  be  closed,  and 
parties  cannot  evade  the  law  b}'  carrying  on  two  kinds  of 
business  in  the  same  room,  and  claiming  that  the  sale  of  gro- 
ceries was  the  principal,  and  the  sale  of  liquoi*s  only  an  inci- 
dent ; — ^nor  could  the  right  to  sell  bottled  goods  be  construed 
to  be  a  right  to  keep  liquor  or  beer  on  draft  to  be  sold  to  all 
applicants,  even  though  the  sale  was  not  less  than  a  quart. 
It  is  true  the  testimony  of  the  prosecution  was  rather  meagre, 
but  seems  to  have  been  sufficient  for  the  jury,  taken  in  con- 
nection with  the  circumstances.  We  cannot  say  the  verdict 
was  not  warranted  by  the  facts  proved,  and,  unless  the  jury 
was  misinstructed  by  the  court,  it  cannot  be  disturbed. 

The  instructions  given  by  the  court  are  to  be  commended 
for  their  terseness  and  brevity.  '*  Counsel  is  not  darkened 
by  many  words  without  wisdom."  We  think  they  fully 
and  fairly  state  the  law  of  the  case.  The  questions  to  be 
determined  were  only  two  in  number,  and  not  complicated. 
First.  Was  the  place  kept  open  on  the  Sabbath?  Sec- 
ond. Were  intoxicating  liquors  sold  to  applicants  upon  the 
Sabbath  in  such  a  manner  as  to  allow  the  purchaser  to  drink 
on  the  premises,  if  he  wished  ?  These  were  fairly  presented 
to  the  jury  by  the  instructions.  There  is  but  one  paragraph 
of  the  instructions  that  seems  to  need  consideration  or  com- 
ment. It  is :  "It  is  not  necessary,  if  you  find  from  the  evi- 
dence that  the  defendant  sold  intoxicating  liquor  upon  the 
premises,  in  the  manner  as  the  testimony  shows,  I  mean  by 
drawing  it  from  a  keg  and  emptying  it  or  depositing  it  in  an 
open  pitcher,  that  the  evidence  should  go  so  far  as  to  show 
that  the  liquor  was  absolutely  drank  in  that  room."  Upon 
examination  and  analysis  this  does  not  appear  to  be  errone- 
ous.   It  having  been  shown  that  the  place  of  business  was 
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open,  beer  on  draft,  drawn  out  and  delivered  in  open  yesseisi 
the  offense,  as  far  as  the  defendant  was  concerned,  was  com* 
plete,— could  not  be  made  to  depend  upon  the  election  of 
the  customer  to  drink  or  refrain,  when  he  was  afforded  ample 
oppoitunity  to  drink  if  he  saw  fit. 

The  refusal  of  the  court  to  give  the  following  instructions 
asked  by  the  defendant  was  not  error :  ^^  The  court  instructs 
the  jury  that  a  tippling  house  is  a  public  drinking  place 
where  liquors  or  other  intoxicating  drink  is  sold  to  be  drank 
on  the  premises."  It  probably  is  one  of  the  many  good 
definitions  of  the  name.  The  portion  allowable  had,  in  sub- 
stance, been  given  in  the  instructions.  The  latter  clause  of 
it  was  clearly  objectionable,  as  we  have  shown,  for  by  it  the 
jury  could  not  convict  unless  proof  was  made  of  the  diink- 
ing  of  it,  and  all  of  it  on  the  premises.  The  statutory  offense 
is  complete,  when,  by  competent  proof,  it  is  shown  that  the 
place  was  open  upon  the  Sabbath  day,  the  sales  of  liquors 
made,  and  the  opportunity  to  drink  offered  the  customer  by 
the  proprietor. 

The  judgment  should  be  affirmed. 

Affirmed. 
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The  Fidblitt  Investment  Co.,  Plaintiff  in  Ebbor,  v. 
James  M.  Cabigo,  Defendant  in  Ebrob. 

1.  Action  bt  Corpobatiok  agaiitst  Agent  fob  Failubb  to  Account. 
— In  an  action  by  a  corporation  against  its  secretary  for  a  failure 
to  account  for  moneys  received  in  his  official  capacity,  which  it 
was  his  duty  to  turn  over  to  the  treasurer  as  they  came  into  his 
hands,  and  wherein  it  appeared  from  his  books,  as  well  as  by  his 
admissions,  that  the  shortage  amounted  to  about  six  hundred  dol- 
lars, a  defense  that  the  funds  were  stolen  from  his  private  safe  is 
insufficient  in  the  absence  of  proof  to  show  what  amount  of  the 
company* 8  money  was  in  the  safe  at  the  time  of  the  robbery.  Evi- 
dence that  he  kept  in  the  safe  and  had  in  it  at  that  time  money  of 
his  own  and  of  others,  as  well  as  money  of  the  company,  and  like- 
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wise  that  he  was  aocnstomed  to  acconnt  to  the  treasurer  for  colleo- 
tions  partly  in  money,  and  in  part  by  the  checks  of  himself  and 
other  persons  is  subversive  of  such  a  defense. 
2.  BuTiss  AI7D  Liabilities  of  Agents. — To  have  exonerated  the  de- 
fendant he  should  have  shown  that  the  entire  sum  belonging 
to  the  company  was  in  the  safe  at  the  time  of  the  robbery,  not  in 
unpaid  checks  of  himself  or  others,  but  in  money;  also  that' the 
loss  did  not  occur  through  his  negligence  in  the  manner  of  keeping 
the  money,  or  by  reason  of  his  failure  to  pay  it  over.  Whether  he 
was  a  paid  agent  or  not,  having  accepted  the  position,  he  was  bound 
•  to  that  degree  of  care  at  least  which  a  prudent  man  would  take  of 
his  own  property. 

Error  to  District  Court  of  Arapahoe  County. 
Mr.  Charles  W.  Bright,  for  plaintiff  in  error. 

Mr.  W.  T.  Rogers,  for  defendant  in  error. 

Reed,  J.  Plaintiff  in  error,  a  corporation,  made  the  de- 
fendant its  secretary.  As  such  it  was  his  duty  to  receive 
the  moneys  paid  to  the  corporation,  give  the  proper  receipts 
or  vouchers  and  turn  over  the  funds  collected  to  the  treas- 
urer of  the  company. 

During  the  months  of  August,  September,  October  and 
November,  1889,  defendant  was  shown,  by  the  day  book  by 
him  kept,  to  have  received  of  the  funds  of  the  company 
9528.15,  which  was  not  paid  by  him  to  the  treasurer,  but 
was  kept  in  his  private  safe  in  the  office.  On  the  6th  or  7th 
of  December  it  is  alleged  that  the  safe  was  broken  open  and 
robbed  of  its  contents,  including  the  money  of  the  corpora- 
tion, some  individual  money  of  defendant,  and  a  small  amount 
belonging  to  another  person.  The  amount  lost  by  the  cor- 
poration for  which  suit  was  brought  is  not  disputed.  The 
defendant  testified:  *^I  had  about  $100  of  my  own  in  there ; 
the  company's  loss  was  over  9600 ;  there  was  $59.40  in  the 
safe  belonging  to  Mrs.  Livingston." 

It  is  alleged  upon  the  part  of  the  plaintiff  that  defendant 
should  be  held  liable  for  the  losses,  by  reason  of  not  paying 
over  the  funds  to  the  treasurer,  and  gross  carelessness  in  keep- 
ing the  accumulated  fund  in  his  private  safe  in  the  office. 
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It  was  urged  on  behalf  of  the  defendant  that  he  should  not 
be  held  liable,  first,  because  he  notified  the  treasurer  of  the 
money  being  in  his  office  and  he  neglected  to  take  it  away ; 
second,  that  the  secretary  received  no  salary  for  his  services. 
We  do  not  find  either  of  these  important  in  determining  the 
case. 

As  soon  as  the  robbery  was  discovered  a  detective  was 
called  in  (one  Howard  Thompson),  who  required  of  defend- 
ant a  list  of  losses,  which  was  given  and  reduced  to  writing 
by  the  detective,  identified  by  two  or  three  witnesses,  and 
put  in  evidence.  That  statement,  as  made  by  the  defendant, 
was  as  follows :  "$250  in  gold  and  currency,  a  f 2.50  gold 
piece,"  and  some  personal  property.  This  must  be  taken  to 
be  the  entire  loss.  He  said  nothing  in  regard  to  the  owner- 
ship of  the  money,  but  by  his  testimony  it  will  at  once  be 
seen  that  he  intended  it  to  be  a  statement  of  all  that  was 
taken.  He  says,  "  I  had  about  $100  of  my  own  there ;  there 
was  $59.40  belonging  to  Mrs.  Livingston.  The  company's 
loss  was  over  $600,  making  in  the  aggregate  $759.40."  The 
statement  made  does  not  correspond  with  either.  The 
amount  testified  to  as  belonging  to  Mrs.  Livingston  and  him- 
self would  be  $159.40,  taken  from  the  amount  given  the  de- 
tective would  leave  a  balance  of  $93.10  belonging  to  his 
company  or  some  one  else.  So,  in  such  statement  he  must 
be  piesumed  to  have  given  the  entire  loss.  It  appears  that 
the  defendant  had  occupied  an  office  with  H.  T.  Jones  and 
J.  S.  Small.  They  were  present  when  the  defendant  gave 
the  losses  to  the  detective,  and  verified  the  correctness  of 
the  detective's  statement.  It  was  also  proved  that  a  few 
days  prior  to  the  supposed  robbery  Mr.  Jones  called  the  at- 
tention of  the  defendant  to  the  carelessness  and  insecurity  of 
money  in  the  safe,  and  asked  him  to  examine  the  money. 
He  did  so,  and  witness  Jones  judged  the  amount  in  the  safe 
to  be  about  $800.  It  was  principally  gold.  Of  course  the 
estimate  was  not  intended  to  be  accurate,  as  no  count  was 
made,  but  would  not  be  likely  to  under-estimate  over  $400. 
After  the  robbeiy  Mr.  Jones  said  to  him,  "  I  asked  you  to 
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deposit  that  money  the  other  day,"  and  he  said,  "  I  did  de- 
posit $200  of  the  company's  money."  The  defendant,  when 
asked  upon  the  trial  in  regard  to  that  statement,  said,  ^^  I  have 
no  recollection  of  saying  that.  If  I  did  I  was  very  much 
mistaken."  That  he  did  so  state  was  testified  to  by  Mr. 
Jones  and  Mr.  Small.  There  is  some  slight  discrepancy  in 
the  testimony  of  defendant  on  another  point.  He  testified 
to  putting  in  the  drawer  of  the  safe  all  the  money  received 
belonging  to  his  company.  When  asked,  "  Did  you  use  any 
of  it  in  your  own  business,"  he  answered,  "  No,  sir.  Not  a 
cent."  Immediately  after  he  admits  the  taking  of  $30,  and 
that  it  was  not  in  the  safe,  but  was  represented  by  his  check. 

The  testimony  of  the  treasurer  shows  that  on  former  occa- 
sions, in  settlement  for  moneys  received  by  him,  he  paid 
**'  Some  currency  and  some  checks.  A  great  part  would  be 
in  his  own  checks  on  the  bank  he  did  business  with."  This 
not  being  denied  would  go  far  to  establish  the  fact  of  his 
custom  to  use  currency,  when  needed,  substituting  his  own 
checks  for  it.  The  testimony  to  establish  the  defense  was 
very  meagre ;  was  unsatisfactoiy  and  insufficient.  Admit- 
ting the  robber}'^  and  waiving  the  carelessness  and  irregu- 
larity of  his  conduct,  to  exonerate  himself  he  should  have 
shown  that  all  the  loss  of  the  company  was  in  money^  and 
that  it  was.  actually  in  the  safe  at  the  time  of  the  rob- 
bery : — unpaid  checks  of  others,  and  his  own  unpaid  checks 
substituted  for  money  used,  and  of  which  payment  could  be 
and  was  stopped,  could  not  be  regarded  as  lost. 

I  have  cai*efully  examined  the  defendant's  testimony,  and 
he,  testifying  to  exonerate  himself,  nowhere  swears  that 
the  amount  he  claims  to  have  been  lost  to  the  company  was 
all  in  money,  and  in  that  safe  at  the  time  of  the  robbery. 
The  nearest  he  came  to  making  such  evidence  was  the  fol- 
lowing :  "  Do  you  know  how  much  money  was  there  belong- 
ing to  plaintiff  company  ?  "  A.  "  I  only  know  from  Mr.  Ber- 
bower's  statement.  I  got  Mr.  Beaton  of  Daniels  &  Fisher 
to  run  over  the  books,  and  he  made  it  out  that  the  com- 
pany's loss  was  a  little  over  f  600,  and  I  notified  the  company." 
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This  was  not  proof  of  what  was  in  the  safe,  but  of  the 
amount  for  which  he  was  liable  to  account.  Following  the 
well  established  rule  of  the  supreme  court  and  this  court, 
the  court  will  not  assume  the  functions  of  a  jury  and  decide 
upon  the  weight  of  evidence  to  establish  a  fact  where  there 
is  testimony  to  warrant  the  finding,  but  in  this  case  there  is 
an  absolute  want  of  testimony  indispensably  necessary  to  es- 
tablish the  defense,  and  exonerate  the  defendant,  as  above 
shown. 

The  judgment  was  against  the  defendant  for  $35,  only  $30 
of  which  he  admitted  to  have  taken  out  of  the  fund,  and  $5 
which  had  been  paid.  This  judgment  must  be  reversed  for 
want  of  sufficient  evidence  to  establish  the  defense,  as  above 
stated,  and  a  new  trial  ordered,  and  upon  such  trial  more  at- 
tention can  be  paid  to  the  questions  of  confusion  and  mixing 
the  moneys  of  the  company  and  defendant,  and  his  method 
of  dealing  with  them,  and  as  to  negligence  of  the  defendant 
than  was  given  upon  former  trial. 

To  exonerate  defendant  it  must  be  shown,  first,  that  the 
funds  of  the  company  were  kept  separate  and  distinct  from 
his  own.  Treating  moneys  received  as  his  own,  and  his  lia- 
bility as  that  of  a  debtor  for  the  amounts  received,  would  be 
a  conversion,  and  the  loss  his  own  ;  second,  that  the  loss  did 
not  occur  through  his  negligence  and  failure  to  pay  the  money 
over,  or  through  his  negligence  in  the  manner  of  keeping  it. 
Disregarding  his  official  duty,  and  regarding  it  only  as  an 
unpaid  or  gratuitous  bailment,  the  amount  of  care  required 
is  that  which  a  prudent  man  would  give  to  his  own  property. 
To  show  that  he  gave  it  the  same  care  that  he  did  his  own 
is  not  sufficient,  if  the  testimony  shows  gross  negligence  in 
his  own  affairs.  See  Schouler  on  Bail.,  44  and  47 ;  Stoiy 
on  Bail.,  sees.  64  and  183. 

There  is  a  wide  difference  between  the  amount  of  diligence 
required  from  a  paid  bailee,  and  that  required  in  case  of  a 
gratuitous  bailment ;  but  in  the  latter  the  bailee  is  held  cul- 
pable and  responsible  for  gross  negligence.  Having  accepted 
the  bailment,  he  is  required  to  exercise  a  reasonable  amount 
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of  care  according  to  the  nature  of  the  property.  As  to  what 
constitutes  gross  negligence,  no  general  rule  can  be  laid 
down.  Each  case  must  depend  upon  its  own  cii'cumstances, 
local  custom,  business  usage,  and,  in  the  servant  of  a  corpo- 
ration, the  duties  assumed  and  the  rules  and  requii*ements 
of  the  officers.  See  GHblen  v,  McMidlen^  Law  Rep.  2  P.  C, 
885 ;  Ryder  v,  WowbweUy  Law  Rep.  4  Exc.  82 ;  Whitney  v. 
Leey  8  Met.  (Mass.)  91 ;  Smith  v.  First  Nat'l  B%  99  Mass. 
605. 

This  discussion  is  based  upon  the  theory  of  the  defense, 
that  defendant  was  an  unpaid  agent.  Whether  he  was  such 
or  a  paid  agent  is  not  satisfactorily  settled.  It  appears  that 
he  was  engaged  in  business  for  himself ;  that  the  corporation 
furnished  him  an  office  for  the  transaction  of  his  own  busi- 
ness as  well  as  that  of  the  company.  Whether  or  not  he  was 
a  hired  agent  does  not  depend  upon  the  amount  of  compen- 
sation received.  If  he  accepted  and  agreed  upon  the  amount 
as  compensation,  he  became  a  hired  bailee,  and  as  such  is 
held  to  a  far  greater  degree  of  care  and  diligence.  This 
question  should  receive  more  attention  upon  a  new  trial. 

Reversed. 
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Ghables  P.  Clement,  Appet/LAnt,  v.  James  S.  Major, 

Appellee. 

1.  NoNguiT  IK  Action  pob  Malicious  Prosecution.— It  is  error  to     |  ,«  ^ 

direct  a  yerdict  for  the  defendant  in  an  aotion  for  maUoio.us  prose- 
cution where  the  evidence  produced  by  the  plaintiff  would  author- 
ize the  jury  to  find  a  yerdict  in  his  favor,  provided  they  found  the 
facts  to  be  in  accordance  with  his  testimony. 

2.  Pbobablb  Caubb. — The  controlling  element  in  an  action  for  maU- 

cious  prosecution  is  the  existence  or  non-existonce  of  probable  cause 
for  the  instigation  by  the  defendant  of  the  criminal  proceedings 
complained  of.  Probable  cause  is  ^*  such  a  state  of  facts  and  circum- 
stances as  would  lead  a  man  of  ordinary  caution  and  prudence  and 
good  conscience  impartially,  reasonably  and  without  prejudice, 
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upon  the  facts  witUa  his  knowledge  to  believe  that  the  person  ac- 
cused is  guilty.'* 
8.  IllegAjL  Resort  to  Cboiinal  Pboceedikos. — ^Where  a  nonsuit  has 
been  granted  in  an  action  against  a  defendant  for  the  malicious  in- 
stigation of  criminal  proceedings  against  the  plaintiff,  resulting  in 
his  indictment,  trial  and  acquittal;  and  the  plaintiff's  evidence 
further  shows  there  was  not  probable  cause  for  the  criminal  pro- 
ceedings, but  that  they  were  instigated  for  the  purpose  of  foscing 
him  to  execute  to  the  defendant  a  conveyance  of  real  estate  in  ac- 
cordance with  the  conditions  of  a  contract  known  by  the  defendant 
to  have  been  unauthorized,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  F.  A.  Williams,  for  appellant. 
Mr.  Wm.  T.  Rogers,  for  appellee. 

BissELL,  J.  This  was  an  action  brought  by  the  appellant 
in  February,  1890,  to  recover  damages  for  his  arrest  and  im- 
prisonment on  criminal  proceedings  alleged  to  have  been 
instigated  against  him  by  Major.  They  were  initiated  by  a 
complaint  sworn  to  by  the  defendant  and  filed  with  a  jus- 
tice. It  was  contended  that  in  instituting  and  carrying  on 
this  proceeding  the  defendant  acted  maliciously  and  without 
probable  cause.  The  cause  came  on  for  trial  before  a  jury, 
and  upon  the  conclusion  of  the  plaintiffs  testimony  he  was 
nonsuited.  It  is  this  error  which  furnishes  the  basis  of  the 
present  appeal.  The  nature  of  the  action  and  the  ruling  of 
the  court  upon  the  motion  for  a  nonsuit  raised  but  one  ques- 
tion entitled  to  consideration,  and  that  was  as  to  the  exis- 
tence of  probable  cause. 

A  statement  of  the  evidence  in  this  respect  is  essential  to 
a  clear  understanding  of  the  case.  It  appeared  that  in  the 
spring  of  1889  one  Betts,  and  the  defendant,  Major,  were 
occupants  of  the  same  office  in  Denver,  and  in  some  way  had 
learned  that  Clement  was  the  owner  of  certain  property  lo- 
cated in  the  city  of  Denver.    It  would  appear  that  Major 
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was  desirous  of  obtaining  an  option  on  this  property,  and 
that  at  his  request  Betts  wrote  a  letter  to  Clement  which 
substantially  stated,  that  he  had  a  purchaser  for  the  two  lots 
at  a  price  named,  payable  partly  in  cash  and  the  balance  in  one 
and  two  years  at  eight  per  cent  interest,  secured  by  a  trust 
deed  on  the  property.  The  vendor  was  to  give  a  good  title 
and  to  furnish  an  abstract.  The  letter  directed  Clement  to 
telegraph  Betts  at  once  if  he  would  accept  the  proposition, 
and  concluded,  ^^  I  will  close  as  your  agent  and  make  out 
papers  and  forward  to  you  for  signature.  The  money  will 
be  ready  before  the  papers  are  made.  Wire  me  to  ask  $50 
on  deposit."  This  letter  was  signed  by  Betts.  Clement 
telegraphed,  "Accept  if  $60  forfeiture  is  paid."  It  is  clear 
from  the  testimony,  that  of  this  letter  and  dispatch  Major 
had  full  knowledge,  the  letter  being  probably  written  at  his 
suggestion.  The  dispatch  was  shown  him,  and  on  the  day 
of  its  receipt  Betts,  as  the  agent  of  Clement,  undertook  to 
enter  into  a  written  contract  with  Major  to  sell  him  the  pro- 
perty at  the  price  named  in  his  original  letter,  with  payments 
according  to  its  specification,  save  that  there  was  no  provi- 
sion in  the  conti'act  that  the  deferred  payments  were  to  be 
secured  by  a  trust  deed  upon  the  property.  It  provided  for 
a  warranty  deed  by  the  firat  day  of  June,  1889,  and  made 
provision  that  the  $300  might  be  tendered  or  paid  at  that 
date.  It  likewise  contained  a  provision  that  the  contract 
should  be  void  and  both  parties  released,  and  the  $50  held 
as  liquidated  damages,  if  the  $300  was  not  paid  at  the  date 
named.  This  contract  was  signed  Charles  W.  Betts,  Agent 
for  C.  F.  Clement.  Subsequently,  and  in  the  execution  of 
this  option,  Betts  prepared  a  deed  for  the  lots  to  one  Innman 
and  sent  it  to  Clement  for  execution.  It  was  executed  and 
acknowledged  by  Clement  at  Aspen  on  the  30th  of  May,  and 
returned  to  Betts  with  instructions  not  to  deliver  it  until 
some  arrangement  was  made  whereby  the  parties  purchasing 
should  either  take  up  a  matured  and  outstanding  encum- 
brance on  the  property,  or  provide  for  it  m  this  deal.  This 
condition  led  to  a  failure  to  complete  the  sale  on  the  day 
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named  in  the  agreement.  Afterwards  Clement  came  to  Den- 
ver and  entered  into  somewhat  extended  negotiations  with 
the  parties.  Major  refused  to  cany  out  the  deal  on  those 
terms,  unless  Clement  would  submit  to  a  very  considei*able 
discount  from  the  money  to  be  paid.  This  he  declined  to 
do.  So  far  as  can  be  gathered  from  the  record  the  dispute 
developed  a  good  deal  of  bad  blood  between  the  parties. 
Major  insisted  upon  his  deed,  regardless  of  the  encumbrance, 
put  his  option  upon  record  on  the  22d  of  June,  and  evi- 
dently impressed  Clement  with  the  idea  that  he  intended  in 
any  event  to  enforce  that  contract  as  against  him.  Clement, 
apparently  being  unfamiliar  with  business  ways  and  methods 
and  fearing  lest  he  should  lose  his  property,  made  a  voluntary 
deed  to  F.  M.  Binney,  of  Amesbury,  Massachusetts,  and  pat 
it  on  record  himself,  thinking,  evidently,  that  if  the  properly 
was  thus  deeded  he  could  not  lose  it  through  any  action 
which  might  be  taken  by  Major.  It  appeared  in  testimony 
that  this  deed  was  without  any  consideration,  and  that  its 
execution  and  record  were  unknown  to  the  grantee,  who 
was  a  lady  and  a  friend  of  Clement  residing  in  Amesbury. 
Shoi*tly  after  this  deed  got  upon  record  Major  filed  a  com- 
plaint under  the  statute,  charging  Clement  with  having  con- 
veyed to  another  person,  for  a  valuable  consideration,  property 
which  he  had  previously  agreed  to  sell  and  convey.  These 
proceedings  culminated  in  Clement's  indictment  by  the  grand 
jury.  The  indictment  contained  a  half  dozen  counts  charg- 
ing him  with  having  sold,  conveyed,  agreed  to  convey,  and 
thereafter  sold,  conveyed  and  agreed  to  convey,  for  a  valua- 
ble consideration,  the  same  and  identical  property.  He  was 
tried  before  a  jury  and  promptly  acquitted,  the  jury  not 
leaving  their  seats.  On  the  trial  of  the  present  suit  the 
plaintiff  proved  the  contract  under  which  Major  claimed  his 
right,  and  that  the  deed  to  Binney  was  known  by  Major  to 
have  been  a  voluntary  deed,  executed  without  consideration. 
The  naked  question  therefore  is,  though  it  has  a  double  as- 
pect, whether  the  c6urt  erred  in  granting  the  motion,  and 
whether  there  was  enough  proven  by  the  plaintiff  to  entitle 
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the  jury  to  find  a  verdict  in  his  favor,  providing  they  found 
the  facts  in  accordance  with  his  testimony. 

A  nonsuit  should  never  be  granted,  unless  a  verdict  upon 
the  whole  proof  would  be  set  aside  as  against  evidence.  The 
cases  upon  this  subject  express  the  same  principle  in  differ- 
ent forms,  and  in  different  ways,  but  the  result  in  them  all  is 
precisely  the  same.  Carl  v.  Ayer%^  63  N.  Y.  14 ;  Thompson 
V,  Lumlei/^  50  How.  Prac.  105 ;  Clemence  v.  City  of  Avimmj 
66  N.  T.  334 ;  Johnson  v.  Hamburger,  13  Wis.  176. 

The  next  element  in  the  inquiry  is  as  to  the  existence  or 
non-existence  of  probable  cause  for  Major  to  believe  that 
Clement  had  been  guilty  of  the  crime  defined  by  the  statute. 
Probable  cause,  as  a  phrase,  has  been  as  often  interpreted  as 
as  any  other  term  of  description  in  use  in  the  law.  The 
authorities  are  harmonious  upon  the  subject,  and  in  general 
it  is  ^^such  a  state  of  facts  and  circumstances  as  would  lead 
a  man  of  ordinary  caution  and  prudence  and  good  con- 
science impartially,  reasonably  and  without  prejudice  upon 
the  facts  within  his  knowledge  to  believe  that  the  person 
accused  is  guilty."  Heyne  v.  Blair,  62  N.  Y.  19 ;  Hall  v, 
Suydanij  6  Barb.  83  ;  Carle  v.  Ayres,  supra  ;  Qailoway  et  al. 
V.  Stewart,  49  Ind.  166. 

In  the  light  of  this  simple  principle  it  is  very  evident  that 
the  court  erred  in  withdi-awing  the  case  from  the  considera- 
tion of  the  jury.  It  is  wholly  unnecessary  to  consider  the 
force  and  effect  of  the  original  letter  by  Betts,  and  Clement's 
telegraphic  response,  with  reference  to  the  contractual  feat- 
ures presented  by  that  correspondence.  It  is  doubtful  at 
best  whether  a  contract  could  be  derived  from  them  which 
would  be  binding  upon  Clement,  viewed  in  the  light  of  the 
circumstances  out  of  which  the  letter  sprung  and  the  relation 
which  the  agent  bore  to  Major.  But  this  need  not  be  de- 
termined, since  whatever  right  Major  claimed,  and  that 
which  he  was  seeking  to  enforce,  grew  out  of  the  option  or 
contract  which  he  procured  from  Betts.  It  is  very  clear  that 
that  was  not  an  enforceable  contract  to  convey  real  property 
as  against  Clement,  or  in  Major's  favor.    In  the  first  place 
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the  contract  was  not  in  terms  according  to  the  letter  which 
Betts  sent,  and  which  Clement  accepted  by  wire,  since  it 
failed  to  provide  for  any  security  for  the  unpaid  purchase 
money,  which  certainly  must  be  taken  as  a  very  substantial 
part  of  a  contract  of  that  description.  On  this  ground  alone 
it  must  be  held  that  Betts  was  without  authority  to  execute 
the  contract  which  he  did,  and  that  Major  is  charged  with 
full  knowledge  of  the  limitation  upon  the  agent's  powers 
expressed  in  the  terms  of  the  original  letter.  The  agreement 
further  provided  for  a  warranty  deed  which  was  not  author- 
ized by  the  letter  of  instructions.  A  stronger  reason  than 
both,  however,  is  to  be  found  in  the  statute  of  1887,  page 
274,  wherein  it  is  provided,  that  to  entitle  an  agent  to  exe- 
cute a  contract  concerning  real  property  he  must  be  there- 
unto lawfully  authorized  in  writing.  There  is  no  pretense 
that  any  such  authority  existed.  The  contract  under  which 
Major  claimed  was  absolutely  void  and  ineffectual  for  the 
purpose  of  granting  an  option  or  binding  Clement  to  convey. 
There  is  wanting,  in  Major's  contention,  evidence  of  a 
valid  contract,  which  under  the  circumstances  of  the  present 
case  must  be  proven  as  one  of  the  elements  of  the  offense 
under  the  statute.  On  the  other  hand,  according  to  the 
case  as  made  by  the  record.  Major  had  no  probable  cause 
to  believe  that  Clement,  subsequent  to  the  execution  of  the 
contract  under  which  he  claimed,  had  made  conveyance  for 
a  valuable  consideration.  He  was  told  that  the  deed  was 
made  to  Binney,  who  lived  in  Massachusetts,  and  must  have 
been  advised  from  that  circumstance  that  the  deed  had  never 
been  delivered  to  the  grantee  prior  toits  record.  He  was 
told  the  deed  was  executed  without  any  consideration,  and 
to  protect  the  title  against  the  Major  option.  The  statute 
requires,  that  in  order  to  constitute  the  crime  of  which 
Major  accused  the  plaintiff,  the  subsequent  deed  or  contract 
shall  be  for  a  valuable  consideration.  Since  Major,  as  the 
case  stood  on  the  motion,  had  knowledge  that  the  deed  was 
not  thus  executed^  it  was  for  the  jury  to  decide  whether  he 
had  probable  cause  to  believe  that  a  crime  had  been  com- 
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mitted  under  the  statute.  If  the  jury  should  find  that  the 
deed  was  executed  without  consideration,  to  his  knowledge, 
he  could  not  under  the  law  justify  his  subsequent  action, 
and  unexpLiined  it  would  properly  subject  him  to  an  action 
for  damages.  The  record  very  clearly  discloses  the  fact  that 
this  was  an  attempt  by  Major  to  force  the  appellant  into 
making  a  conveyance  of  the  property  according  to  the  con- 
ditions of  the  Betts  contract,  and  upon  the  consideration 
which  he  was  willing  to  pay.  It  was  plainly  and  palpably 
a  resort  to  the  use  and  abuse  of  the  criminal  process  to  se- 
cure for  the  complainant  the  enforcement  of  a  simple  con- 
ti*act.  The  jury  would  have  been  entitled  to  find  a  verdict 
against  appellee,  and  the  court  would  not  have  been  justified 
in  setting  it  aside  as  against  the  law  and  without  evidence 
to  support  it. 

Under  these  circumstances  the  motion  for  a  nonsuit 
should  not  have  been  granted,  and  for  the  error  of  the  court 
in  this  particular,  the  cause  is  reversed  and  remanded. 

Reversed. 


<••»» 


R.  L.  McDonald  (under  the  Name  of  R.  L.  McDonald 
&  Co.),  Plaintifp  in  Ebrob,  v.  p.  W.  Hallicy,  De- 
fendant IN  Error. 
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1.  AMENBMEirr  OF  CouBSE. — A  defendant  may  amend  an  answer  which 
has  been  demurred  to  before  trial  of  the  issue  of  law,  as  of  course 
and  without  entry  of  an  order  permitting  it,  provided  he  serve  the 
opposite  party  with  notice  and  copy  of  the  amendment,  as  required 
by  the  civil  code.  Otherwise  the  issue  of  law  raised  by  the  demur- 
rer is  not  disposed  of,  and  a  trial  of  the  case  would  be  irregular. 

%  EbbobtoTbt  Cause  without  notice  op  Amendment.— A  plalntifE 
who  has  appeared  in  an  action,  although  a  non-resident  of  the  state 
and  his  attorney  absent  therefrom,  is  entitled  to  notice  of  the  amend- 
ing of  the  defendant's  answer,  by  service  on  the  clerk  of  the  court 
and  it  is  error  for  the  court,  under  such  circumstances,  and  without 
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service  of  notioe,  to  try  the  cause  on  the  day  the  amendment  is  made, 
the  plaintiff  being  thereby  depriyed  of  his  day  in  court  and  oppor- 
tunity to  be  heard. 

Error  to  Couvity  Court  of  Bent  County. 

Mr.  William  H.  Nash,  for  plaiatifiE  in  error. 

Messrs.  Stxtabt,  Mubbay  &  Akdbbws,  for  defendant 
in  error. 

BissELL,  J.  Bj  this  suit  in  replevin,  under  a  claim  of 
title  and  ownership,  the  plaintiff  in  error  endeavored  to  re- 
cover from  the  defendant,  Hallicy,  the  possession  or  the 
value  of  a  certain  stock  of  goods.  The  suit  was  brought 
in  April,  1889,  and  the  defendant  Hallicy  appeared  and 
answered  on  the  19th  of  April,  following.  The  answer  was 
in  denial,  and  was  demurred  to  by  the  plaintiff.  No  fur- 
ther action  seems  to  have  been  taken  in  the  suit  by  either 
paity  until  Kiowa  county  was  set  off  from  Bent,  as  an  in- 
dependent oi'ganization.  By  the  terms  of  the  act,  (Session 
Laws  1889,  p.  223,)  all  suits  pending  in  the  county  court  of 
Bent  county,  where  the  cause  of  action  arose  within  the  ter- 
ritory set  off,  or  where  the  defendant  resided  in  that  ter- 
ritory at  the  time  of  the  division,  were  to  be  transferred  to 
Kiowa  county.  After  the  passage  of  the  act,  and  in  October 
of  that  year,  defendant,  by  his  attorney,  filed  a  motion  to 
transfer  this  action  to  the  county  court  of  Kiowa  county. 
It  is  not  easy  to  determine  the  basis  of  the  court's  action 
upon  that  motion.  It  may  be  premised  here  for  the  purposes 
of  this  decision,  that  according  to  the  stipulation  of  counsel 
and  the  certificate  of  the  judge,  the  record  which  is  sent  up 
is  a  complete  transcript  of  all  the  record  in  the  case  and  con- 
tains copies  of  all  the  papers  filed.  There  was  no  showing 
as  to  the  residence  of  the  defendant,  or  as  to  the  locality  in 
which  the  cause  of  action  arose,  but  the  order  was  made 
and  the  cause  transferred  to  that  county.  Upon  the  aiTival 
of  the  case  within  that  jurisdiction,  and  upon  the  18th  day 
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of  November  following,  the  defendant  filed  what  is  termed 
in  the  record  an  amendment  to  his  answer.  The  amendment 
set  up  that  the  defendant  was  an  officer,  and  had  seized  the 
goods  under  certain  writs  of  attachment  issued  out  of  divers 
courts  against  one  Graham,  and  that  the  property  had  been 
taken  under  these  writs  as  Graham's  property,  who  was  al- 
leged to  be  the  owner  of  it.  No  motion  was  made  for  leave 
to  file  this  pleading,  no  leave  was  granted,  nor  is  there  any 
recital  in  the  amendment  itself  that  it  was  filed  in  pursuance 
of  leave  obtained  for  the  purpose.  The  demurrer  was  not 
disposed  of  by  order  of  the  court,  nor  otherwise,  unless  it  may 
be  said  to  have  been  withdrawn  by  the  course  taken  by  the 
defendant.  On  the  day  on  which  this  amendment  was  filed 
the  cause  was  set  down  for  trial  and  tried,  and  judgment 
rendered  for  the  defendant  for  $900.  The  plaintiff  after- 
wards appeared  and  filed  a  motion  to  set  aside  the  judgment 
on  recital  and  proof  of  these  and  various  other  irregularities. 
The  court  denied  the  motion,  and  plaintiff  brings  the  case 
here,  with  a  record  disclosing  this  state  of  facts.  The  other 
irregularities  appai'cnt  upon  the  face  of  the  record  are  not 
referred  to,  since  they  are  unessential  to  the  determination 
of  the  controversy.  It  is  evident  that  the  court  erred  in 
overruling  the  motion  to  set  aside  the  judgment,  and  that 
the  court  was  without  power  to  try  the  case  and  enter  judg- 
ment at  the  time  this  action  was  taken. 

The  filing  of  the  demurrer  raised  an  issue  of  law,  which  in 
the  regular  and  ordinary  course  of  proceedings  must  of  ne- 
cessity have  been  determined  prior  to  the  trial  and  rendition 
of  judgment.  There  are  but  two  ways  in  which  that  issue 
could  be  disposed  of ;  first,  either  by  the  filing  of  the  amend- 
ment to  the  answer,  which  iapo  facto  would  dispose  of  it, 
or,  second,  by  the  entry  of  an  order  of  the  court  in  the  pre- 
mises, which  would  be  a  judicial  determination  of  the  issue. 
So  far  as  we  know,  the  exact  scope  of  section  78  of  the  Code 
of  1887,  has  never  been  settled  by  a  decision  of  the  supreme 
court.  The  case  which  more  nearly  decides  it  than  any 
other  is  MaUan  v.  Higenhotham  et  aL^  10  Colo.  264. 
Vol.  I.— 20 
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In  that  case,  however,  the  learned  commisHioners  seem  to 
have  divided  upon  the  proposition  whether  a  defendant  had 
power  to  withdraw  his  demurrer  to  the  conplaint  and  file  his 
defense  after  the  expiration  of  the  statutory  time  within 
which  he  was  permitted  to  answer.  The  court  were  agreed 
upon  the  proposition,  that  in  order  to  file  his  answer  after 
the  expiration  of  the  statutory  period,  a  motion  must  be  made 
upon  notice  to  the  other  party.  The  present  case  presents 
directly  neither  of  these  features.  Here  the  defendant  an- 
swered within  the  proper  period  and  the  plaintiff  demurred 
to  the  answer. 

The  question  presented  then  is,  may  the  defendant  amend 
an  answer  which  has  been  demurred  to  as  a  matter  of  course, 
and  without  the  entry  of  an  order  permitting  it.  We  are  of 
the  opinion  that  this  right  exists  under  that  section,  subject 
only  to  the  service  of  the  notice  and  a  copy,  as  the  statute 
plainly  provides.  The  showing  that  the  attorney  of  record 
had  left  the  state,  and  the  non-residence  of  the  plaintiffs,  in 
no  manner  releases  the  defendant  from  the  duty  of  giving 
the  statutory  notice.  It  is  needless  to  refer  to  the  power 
conferred  upon  the  court  by  section  872  of  the  Code,  since 
this  power  is  only  a  judicial  one,  and  the  rights  of  the  party 
to  the  suit  are  to  be  ascertained  by  the  provisions  of  section 
380,  under  which  the  duty  is  cast  upon  the  defendant  to 
serve  notice  upon  the  clerk  in  case  of  the  non-residence  of 
the  plaintiff,  and  the  absence  of  his  attorney  from  the  state. 
Under  these  circumstances,  since  the  amendment  was  filed  on 
the  18th  of  November,  and  the  cause  was  tried  on  the  same 
day,  it  cannot  be  said  that  the  plaintiff  had  his  day  in  court, 
and  the  sentence  of  the  court  was  pronounced  without  giving 
him  an  opportunity  to  be  heard.  Tentzer  v,  Thayer  et  aL^ 
10  Colo.  63. 

The  same  difficulty  arises  if  it  be  adjudged  that  the  defend^ 
ant  was  without  power  to  confess  the  demun*er  and  file  his 
amendment,  because  under  those  circumstances  an  order  of 
the  court  was  essential  to  eliminate  the  issue  of  law  before  a 
new  issue  of  fact  could  be  presented  by  an  amendment  to  the 
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answer.  Thome  v,  Omauer^  8  Colo.  353 ;  Mallan  v.  Migerir 
botham  et  al.^  9upra  ;  Gibson  v.  Smithy  1  Colo.  7 ;  Sammis  v. 
Clark^  17  111.  398 ;  Richeson  v,  Ryan  et  al.^  15  111.  13. 

No  such  order  was  ever  entered,  and  the  issue  raised  by 
the  demurrer  was  never  disposed  of  by  the  court.  The  trial 
was  had  under  circumstances  which  practically  denied  a 
hearing  to  the  defeated  party,  and  the  entry  of  judgment 
against  him  under  such  circumstances  cannot  be  sustained. 

For  these  reasons  this  case  must  be  reversed,  with  direc- 
tions to  the  court  below  to  set  aside  the  judgment  and  per- 
mit the  plaintiff  to  reply  to  the  amended  answer  which  has 
been  filed,  and  for  such  other  proceedings  as  may  be  neces- 
sary under  the  law  as  it  is  here  declared. 

Reversed, 


■•■»» 


William  E.  Milton,  Plaintiff  in  Ebbob,  v.  The  Den- 
VEB  &  Rio  Gbande  Railboad  Company,  Defendant 
IN  Ebbob. 

1.  Carbisb's  Liability. — Whatever  the  conditions  of  the  contract  may 

be  between  consignor  and  carreer,  the  latter  cannot  escape  liability 
for  loss  which  may  result  through  his  own  negligence  or  the  mal- 
feasance of  his  employees  to  the  goods  entrusted  to  his  care  for 
transportation. 

2.  When  Nonsuit  Erroneous.— An  action  for  damages  to  nursery 

stock  by  freezing  was  instituted  by  the  consignee  against  the  car- 
rier to  whose  care  one  of  the  connecting  lines  had  delivered  the 
property,  and  the  plaintifTs  evidence  tended  to  show  that  the  dam- 
age to  the  stock  occurred  after  the  goods  arrived  at  their  destina- 
tion, and  while  they  were  wrongfully  withheld  by  the  defendant  on 
a  charge  for  transportation  which  it  had  no  tight  to  make,  a  through 
guaranteed  contract  at  a  much  less  rate  having  been  accepted  by 
the  original  carrier  at  the  time  of  the  consignment  This  evi- 
dence made  out  a  sufficient  prima  facie  case  to  entitle  the  plaintiff 
to  go  to  the  jury.    A  judgment  of  nonsuit  therefore  was  erroneous. 

Error  to  District  Court  of  La  Plata  County. 
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Messrs.  Russell  &  McCloskey,  for  plaintiff  in  error. 

Messrs.  Wolcott  &  Vaile  and  Mr.  Henry  F.  May,  for 
defendant  in  error. 

Bissell,  J.  The  liability  of  a  common  carrier  for  the  safe 
and  reasonably  expeditious  transportation  of  goods  entrusted 
to  his  care  has  been  established  by  a  continuous  and  practi- 
cally unbroken  series  of  authorities.  The  reduction  in  the 
charges  for  the  carriage  of  freight,  which  has  resulted  from 
the  enormous  competition  between  carriers  and  the  unprece- 
dented extension  of  the  railroad  system  throughout  the 
western  country,  has  led  to  repeated  assaults  upon  the  prin- 
ciple, and  many  attempts  to  escape  from  its  force  by  the 
preparation  of  long  and  elaborate  contracts  as  between  the 
carrier  and  the  consignor  and  the  consig^nee.  A  contract 
was  executed  in  this  case  between  the  consignor  and  the 
receiving  railroad  company,  which  by  its  terms,  if  it  were  an 
independent  obligation,  would  have  absolved  all  lines  upon 
which  the  freight  might  go  for  damages  sustained  from  any 
other  cause  than  derailment  and  collision.  We  are  relieved, 
however,  from  any  consideration  of  this  contract  or  anj''  spec- 
ulation as  to  what  the  liability  is  or  ought  to  be,  since  this 
matter  has  been  set  at  rest  by  antecedent  adjudications  in 
this  state.  Whatever  the  contract  may  be,  it  is  impossible 
for  the  carrier,  by  his  agreement,  to  escape  responsibility  for 
any  loss  which  may  result  from  his  negligence,  or  the  mal- 
feasance of  his  employees.  Merchants^  Dispatch  ^  Trans. 
Co.  V.  Comforth^  8  Colo.  280 ;  Carr  v,  Schafer^  et  al,^  15 
Colo.  48. 

This  element  of  difficulty  is  therefore  eliminated  from  the 
case.  It  appears  from  the  record  that  early  in  November, 
1886,  Elwanger  &  Barry  shipped  a  lot  of  nursery  stock  to 
Milton,  the  plaintiff  in  error,  over  the  New  York  Central 
and  Hudson  River  road.  Over  that  and  connecting  lines 
the  stock  reached  Denver  on  the  12th  of  that  month,  and  ac- 
cording to  the  system  prevailing  between  the  connecting 
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roads  was  delivered  to  the  defendant  in  error,  the  D.  &  R. 
6.  R.  R.  Co.,  on  what  is  called  the  receiving  track  desig- 
nated for  this  purpose.  The  stock  remained  in  Denver  in 
the  custody  of  the  Denver  &  Rio  Grande  Company  for  a 
very  considerable  time,  reaching  Durango  on  the  noon  of 
the  28d  of  November.  The  delay  is  unexplained,  nor  can  it 
be  ascertained  on  what  day  the  freight  was  forwarded  to  Du- 
rango, the  record  simply  showing  that  it  could  not  have 
been  shipped  prior  to  the  17th  or  18th.  When  the  goods 
reached  Denver,  and  were  delivered  to  the  Rio  Grande  Com- 
pany, their  agent  in  Durango  was  notified,  and  he  was  di- 
rected to  see  that  $608  was  deposited  for  the  freight  claimed 
to  be  due  on  material.  The  demand  for  this  sum  led  to  the 
production  of  a  bill  of  lading  issued  by  the  New  York  Cen- 
tral and  Hudson  River  Company,  which  provided  for  a 
through  freight  rate  of  9248  per  hundred,  which  at  the  spec- 
ified weight  would  make  the  sum  due  $496.  This  conten- 
tion on  the  part  of  Milton  led  to  telegraphic  communication 
between  the  agent  at  Durango  and  the  general  agent  of  the 
company  in  Denver.  Subsequently  the  Durango  agent 
notified  Milton  that  the  freight  '^  racket "  was  all  right,  and 
the  matter  disposed  of.  For  some  reason,  however,  when 
the  freight  was  forwarded  to  Durango  there  had  been  no 
correction  of  the  bill  of  lading,  and  the  freight  arrived  sub- 
ject to  the  collection  of  $608,  in  place  of  the  agreed  rate  of 
9496.  On  the  afternoon  of  the  23d,  which  was  the  day  of 
the  arrival,  the  agent  and  the  consignee  veiified  the  amount 
of  the  shipment  by  counting  the  number  of  boxes,  and  open- 
ed one  box  for  the  purpose  of  learning  its  condition.  There 
seemed  to  be  but  little,  if  any,  frost  in  the  package,  and  the 
stuff  was  apparently  in  good  condition.  At  any  rate,  from 
the  evidence  upon  that  subject,  the  jury  would  have  been 
entitled  to  find  in  the  absence  of  adverse  proof  that  on  the 
day  of  arrival  the  freight  had  been  uninjured  by  the  weather. 
Milton  insisted  upon  the  delivery  of  his  goods,  and  that  the 
demand  of  9608  was  wrong  according  to  the  bill  of  lading 
under  which  the  goods  were  shipped,  and  that  the   Rio 
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Grande  Company  was  bound  by  the  rate  agreed  upon  by  the 
connecting  shipper  from  whom,  in  due  course,  that  company 
had  received  it.  As  will  appear  subsequently,  the  Rio 
Grande  Company  acknowledged  the  obligation  and  force  of 
that  contract  of  shipment.  From  the  terms  of  the  bill  of 
lading,  and  the  subsequent  course  of  the  company,  a  jury 
would  have  been  entitled  to  find  that  the  first  carrier  had 
authority  to  bind  the  connecting  lines  by  the  rate  which  it 
might  agree  to  accept  for  a  continuous  and  through  carriage. 
The  demand  made  by  the  agent,  and  the  contention  of  Mil- 
ton to  the  contrary,  led  to  a  long  telegraphic  correspondence 
between  the  head-quarters  in  Denver  and  that  point,  and  the 
controversy  ended  in  a  demand  by  Milton,  on  the  26th  of 
November,  and  a  tender  of  the  $496,  which  was  due  under 
the  bill  of  lading.  The  money  was  there  accepted  and  the 
goods  were  afterwards  delivered  to  the  consignee.  When 
the  goods  were  received  it  was  found  that  they  were  solidly 
frozen  together,  and  the  stock  ultimately  proved  nearly  a 
total  loss.  It  is  not  clear  fi*om  the  testimony  as  to  when  or 
how  the  loss  occurred.  The  weather  was  shown  to  have 
been  exceedingly  cold  between  the  23d  and  26th,  while  the 
goods  were  held  in  Durango  by  the  railroad  company  on 
their  claim  for  freight,  and  it  was  in  proof  that  the  weather 
continued  cold  from  the  26th  to  the  29th.  The  goods  were 
not  taken  out  of  the  cars  by  Milton  until  the  29th.  The 
case  disclosed  an  inquiry  by  the  general  agent  in  Denver, 
whether  the  stock  should  be  shipped  in  box  cars  or  refrigera- 
tor cars.  Milton  declined  to  give  any  order  in  the  premises. 
It  does  not  appear  whether  stock  of  this  description  could  be 
prudently  and  safely  shipped  at  that  season  of  the  year  in 
box  cars,  or  whether  cars  of  the  other  description  ought  to 
have  been  used;  nor  is  it  apparent  whether  there  is  any  dif- 
ference in  the  cost  of  shipment  in  the  two  classes  of  rolling 
stock,  nor  whether  according  to  the  custom  and  usage  of 
carriera  and  shippers  the  duty  of  selection  devolved  upon 
the  one  or  the  other.  These  suggested  difficulties  make  it 
very  apparent  that  if  the  judgment  rested  upon  the  verdict 
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of  a  jury,  which  had  found  the  facts  in  favor  of  the  railroad 
company,  there  would  be  no  interference  with  the  verdict. 

Upon  the  conclusion  of  the  plaintiff's  case  a  motion  was 
made  for  a  nonsuit,  which  was  sustained  and  judgment  was 
entered  for  the  defendant.  Error  is  predicated  upon  this 
action,  and  substantially  this  is  the  only  question  entitled 
to  be  considered.  The  objection  that  the  motion  was  made 
ore  tenus  is  groundless.  Under  the  well  recognized  rules 
covering  the  trial  of  cases,  motions  of  this  description  are 
always  properly  made  in  that  manner  and  rest  on  a  simple 
suggestion  of  the  objection  that  under  the  proof  or  under 
the  law  the  plaintiff  has  no  right  to  recover.  The  right  and 
the  power  of  the  court  to  grant  a  motion  of  this  description 
is  conceded  by  all  the  cases.  When  error  is  committed  in 
this  regard  it  arises  from  the  erroneous  exercise  of  the  power. 
The  question  of  error  in  the  present  case  is  not  free  from 
doubt  and  obscurity.  It  has  been  resolved  with  less  hesita- 
tion than  would  otherwise  embarrass  the  court,  since  the  dis- 
pute will  be  left  to  the  ultimate  consideration  of  a  jury,  with 
the  aid,  probably,  of  more  accurate  and  satisfactory  proof  on 
both  sides  as  to  the  proximate  cause  of  the  loss.  The  I'ecord 
may  be  fairly  said  to  present  proof  tending  to  show  that  the 
loss  happened  between  the  23d  and  26th  of  November,  while 
the  freight  was  withheld  from  the  consignee  upon  a  claim 
which  the  company  had  no  right  to  assert.  The  plaintiff 
was  entitled  to  a  finding  as  to  the  right  of  the  New  York 
Centi-al  Railroad  Company  to  make  a  through  contract  rate. 
There  was  such  proof  of  an  acceptance  of  the  contract  made 
by  the  original  canier,  that  the  jury  would,  in  the  absence 
of  countervailing  testimony,  be  warranted  in  finding  the 
original  carrier  had  authority  to  bind  the  connecting  line. 
The  bill  of  lading  was  presented  to  the  agent  of  the  com- 
pany at  Durango.  This  showed  the  freight  to  be  guaranteed 
and  to  be  $496.  Evidently  these  facts  were  disclosed  to  the 
authorities  in  Denver.  Since  the  agent  subsequently  said 
that  the  company  would  recognize  this  bill  and  rate,  the  jury 
without  other  showing  would  probably  have  been  entitled  to 
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find  that  the  railroad  company  was  bound  to  deliver  the 
goods  upon  their  arrival  in  Durango  without  the  payment 
of  fi'eight,  according  to  the  custom  of  carriera,  and  that  at 
least  it  was  without  right  to  refuse  to  deliver  except  upon 
payment  of  a  different  rate  from  that  named  in  the  contract. 
Under  these  circumstances  the  consignee  was  relieved  fit)m 
the  obligation  to  make  a  tender  and  a  demand  according  to 
the  contention  of  counsel.  The  binding  force  of  this  bill  of 
lading,  according  to  the  established  courae  of  business  be- 
tween railroad  companies,  could  of  course  have  been  much 
more  satisfactorily  established,  and  doubtless  will  be  upon  a 
subsequent  trial,  but  as  the  case  stood  the  plaintiff  was  en- 
titled to  go  to  the  jury  without  any  other  proof  of  demand 
or  tender.  The  goods  were  held  by  the  agent  in  Durango 
because  they  Iiad  been  shipped  under  an  erroneous  bill,  and 
not  in  the  assertion  of  a  valid  claim  for  a  diffei*ent  fi'eight 
mte.  If  this  mistake  and  negligence  on  the  part  of  the  com- 
pany occasioned  the  delay  between  the  23d  and  26th,  and 
the  goods  were  frozen  during  that  period,  the  plaintiff  cer- 
tainly made  out  a  prima  facie  case  which  entitled  him  to  a 
verdict,  and  the  case  should  not  have  been  taken  from  the 

It  is  likewise  insisted  that  the  gourt  committed  error  in 
refusing  to  quash  certain  depositions  taken  on  behalf  of  de- 
fendant in  error.  Cross-Errors  seem  to  have  been  assigned 
by  defendant  in  error,  because  of  the  action  of  the  court  with 
reference  to  sundry  depositions  taken  by  the  plaintiff  and 
read  upon  trial.  As  the  questions  are  pi'esented  by  the  ar- 
guments of  counsel,  and  by  the  abstract,  the  action  of  the 
court  in  the  premises  seems  to  have  been  in  accordance  with 
the  law,  and  there  was  no  error  committed  in  this  regard. 

For  the  reasons  stated,  the  judgment  will  be  reversed  and 
the  cause  sent  back  for  further  proceedings  in  conformity 
with  this  opinion. 

Iteveried. 
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Neils  Labseist,  Plaintiff  in  Ereob,  v.  W.  H,  James,    "T'sTs 

ET  AL.,  Defendants  in  Ebbob. 

1.  LiABiLiTT  OF  Bahk  Dibbotobs. — The  liability  of  the  directors  of  a 

banking  association  for  debts  contracted  previous  to  and  during 
the  period  they  shall  neglect  to  make  the  semi-annual  statements 
of  the  condition  of  the  bank  to  the  state  treasurer,  required  by 
the  statute,  does  not  depend  on  a  failure  of  the  creditor  to  collect 
from  the  banking  corporation.  The  liability  of  the  directors  at- 
taches upon  the  failure  to  make  the  statutory  statement,  and  may 
be  enforced  regardless  of  proceedings  against  the  corporation. 

2.  Limitation  of  Actions  against  Bank  Dibbgtors. — The  statute 

under  which  the  liability  of  bank  directors  attaches  is  a  penal 
statute,  and  in  consequence  thereof  the  obligations  arising  there- 
under are  governed  by  that  provision  of  the  statute  of  limitations 
which  requires  all  actions  for  penalties  or  forfeitures  incurred  under 
any  penal  statute,  bi*ought  by  the  state  or  any  person  to  whom 
the  penalty  or  forfeiture  is  given,  to  be  commenced  within  one 
year  next  after  the  offense  is  committed  which  occasions  the  pen- 
alty or  forfeiture. 

3.  When  Statute  Commences  to  Bun. — If  the  bank  officials  are  in 

default  when  the  cause  of  action  accrues,  as  when  demand  on  the 
bank  is  made  for  the  payment  of  a  check  payable  on  demand,  it  is 
immaterial  how  many  previous  violations  of  the  statute  they  may 
be  guilty  of,  the  limitation  as  to  that  cause  of  action  commences 
to  run  in  their  favor  from  the  date  of  the  demand. 

Error  to  District  Court  of  Arapahoe  County. 
Mr.  L.  C.  Rockwell,  for  plaintiff  in  eri'or. 

Messrs.  C.  S.  Thomas  and  Bbyant  &  Lee,  for  defendant 
in  error. 

Reed,  J.  In  September,  1881,  the  Merchants'  &  Mechan- 
ics' Bank  was  organized  and  commenced  business  in  Lead- 
ville,  and  continued  the  business  until  January  80, 1884,  when 
having  become  insolvent  it  closed  its  doors.  In  November, 
1888,  plaintiff  Larsen  drew  his  check  upon  the  bank  for 
•7,000,  payable  to  the  order  of  Peter  W.  Breen,  which  check 
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was  certified  by  the  cashier  as  follows :  '*  Good  when  properly 
indorsed/'  and  delivered  to  Breen.  On  the  80th  of  January 
Breen  presented  the  check  properly  indorsed  for  payment,— 
which  was  not  made.  Plaintiff  had  upon  deposit  in  the 
bank  money  to  pay  the  check.  The  bank  having  failed  to 
pay,  Breen  brought  suit  and  recovered  judgment  for  the 
amount  against  the  plaintiff,  which  was  paid  and  discharged. 

The  defendants  were,  and  had  been  from  the  organization 
of  the  bank  to  its  close,  the  directors  of  the  corporation. 
The  bank  being  insolvent,  suit  was  brought  by  plaintiff 
against  the  defendants  as  directors,  alleging  their  failure  to 
make  and  transmit  to  the  state  treasurer  a  statement  of  the 
condition  of  the  bank  as  required  by  law. 

The  statutory  requirement  is  the  following :  Gen.  Stat., 
sec.  277. — "  The  directors  of  each  banking  association  shall 
semi-annually,  (or  oftener  as  they  may  elect,)  on  the  first 
Monday  in  January  and  July,  declare  a  dividend  of  so  much 
of  the  net  profits  of  the  bank  as  they  shall  deem  expedient, 
and  on  each  of  such  days  the  president  or  cashier  shall  make 
a  full,  clear  and  accurate  statement  to  the  state  treasurer  of 
the  condition  of  the  bank  as  it  shall  be  on  that  day,  after 
declaring  the  dividend,  (if  any  be  declared,)  which  shall  be 
verified  by  the  oath  of  the  president  or  cashier,  and  shall 
contain  a  full  abstract  of  the  general  accounts  of  the  bank, 
so  as  to  show  plainly  its  resources  and  liabilities,  and  the 
amount  of  each  kind  thereof;  and  the  same  shall  be  pub- 
lished at  least  once  a  week,  for  three  successive  weeks,  in 
some  newspaper  of  the  county,  where  such  bank  is  located 
if  any  newspaper  be  published  therein ;  if  not,  then  in  some 
newspaper  of  general  circulation  published  at  the  seat  of 
government." 

Sec.  278. — ^^  If  any  such  banking  association  shall  neglect 
to  make  out  and  ti-ansmit  the  statement  required  in  the  pre- 
ceding section  for  one  month  beyond  the  period  when  the 
same  is  required  to  be  made,  or  shall  wilfully  violate  any  of 
the  provisions  of  this  act,  the  directors  shall  be  personally 
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liable  for  all  debts  of  said  association  contracted  previous  to 
and  during  the  period  of  such  neglect." 

The  complaint  was  demurred  to,  and  among  others  upon 
the  following  grounds : 

That  no  judgment  had  been  obtained  by  the  plaintiff 
against  the  bank. — That  the  action  was  barred  by  the  statute 
of  limitations.  The  demurrers  wei-e  sustained  and  the  action 
dismissed. 

In  deciding  upon  the  correctness  of  the  judgment  only  two 
questions  need  be  determined : 

1st. — Whether  the  statutory  liability  of  the  defendants 
was  secondary  and  depended  upon  plaintiffs  haying  first  ex- 
hausted his  I'emedy  against  the  bank. 

2d. — Whether  the  action  was  barred  by  the  statute  of 
limitations. 

The  fii'St  may  be  disposed  of  quite  briefly.  The  statute 
is  punitive  in  character,  dictated  by  public  policy  to  prevent 
the  perpetration  of  frauds  by  dishonest  or  insolvent  corpora- 
tions. The  statutory  liability  is  not  made  to  depend  upon  a 
failure  to  collect  from  the  corporation.  The  liability  is  pri- 
marily and  directly  imposed  upon  a  failure  to  comply  with 
the  law,  and  may  be  enforced  regardless  of  any  proceeding 
against  the  corporation.  The  language  is,  that  upon  failure 
to  comply  ^^  The  directors  shall  be  personally  liable  for  all 
debts  of  said  association  contracted  previous  to  and  during 
the  period  of  such  neglect."  The  liability  attaches  upon  the 
failure  to  make  the  statutory  statement,  and  so  remains  until 
removed  by  a-compliance  with  the  requirements  of  the  law. 
Such  appears  to  have  been  the  conclusion  of  our  own  supreme 
court  in  regard  to  the  statute  of  1868,  differing  somewhat  in 
phraseology  from  the  statute  under  consideration,  but  sub- 
stantially the  same,  as  to  the  present  question. 

In  Chregory  v.  The  German  Bank^  8  Colo.  338,  it  is  said : 
^^  The  liability  of  the  trustees  arising  from  a  failure  to  pub- 
lish an  annual  report  is  in  no  way  related  to  the  loss  that 
creditors  of  the  company  may  sustain  by  reason  of  such  vio- 
lation of  the  statute  ;  "  and  such  is  the  construction  of  the 
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same  statute  in  the  state  of  New  York.  Merchants  Bank  v» 
Bliss,  35  N.  Y.  412. 

The  liahilitj  of  the  bank  arose  from  a  failure  to  pay  the 
check,  a  violation  of  a  contract.  The  liability  of  the  di- 
rectors arose  from  a  failure  to  comply  with  the  provisions  of 
the  statute.  It  is  clear  that  there  was  no  primary  liability 
of  the  directoi's  to  pay  the  debt,  nor  had  they  any  connec- 
tion with  the  creditor  of  the  bank  by  contract  to  pay  upon 
its  default  as  guarantor,  indorser  or  otherwise,  hence  there 
was  no  relation  that  would  require  the  creditor  to  exhaust 
his  remedies  against  the  bank.  The  action  depends  wholly 
upon  the  statute. 

The  other  question  is  one  of  greater  difficulty.  The 
actions  which  shall  be  commenced  within  six  years  are  thus 
stated  in  sec.  2163,  Genl.  Stat. : 

*'  First. — All  actions  of  debt  founded  upon  any  contract 
or  liability  in  action.*' 

'^  FouHh. — All  actions  of  assumpsit  or  on  the  case,  founded 
on  any  contract  or  liability  express  or  implied." 

^'  Seventh. — All  other  actions  on  the  case,  except  actions 
for  slanderous  words  or  libels." 

It  is  clear  that  the  statutory  debt  in  question,  imposed 
only  and  created  by  statute  for  a  violation  of  its  provisions, 
cannot  come  under  either  of  the  above  clauses,  and  they  are 
the  only  ones  that  could  in  any  way  cover  it.  It  is  neither 
a  debt  founded  in  contract,  or  contractual  liability,  nor  an 
action  in  assumpsit,  or  on  the  case  founded  upon  contract, 
nor  is  it  an  action  on  the  case.  No  common -law  definition 
of  the  above  enumemted  causes  of  action  can  include  this, 
hence  it  is  not  covered  by  the  six  years  statute  of  limitations. 

Sec.  2170  is :  **  All  actions  and  suits  for  any  penalty  or 
forfeiture  of  any  penal  statute,  brought  by  this  state,  or  any 
pei"son  to  whom  the  penalty  of  forfeiture  is  given,  in  whole 
or  in  part^  shall  be  commenced  within  one  year  next  after 
the  offense  is  committed  and  not  after  that  time." 

Whether  or  not  the  case  comes  within  this  action  depends 
upon  the  character  and  construction  of  the  statute.    It  a{H 
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pears  to  be  conceded  bj  counsel  for  plaintiff  in  error  that  it 
is  a  penal  statute,  but  insist  that  notwithstanding  that  fact 
it  is  only  barred  by  the  six  years  statute  of  limitations.  As 
to  the  penal  character  of  this  statute,  this  court  is  concluded 
by  Oregory  v,  O-erman  National  Bank  (mpra^.  It  is  there 
said,  in  construing  the  act  of  1868, — ^identical  in  its  legal 
aspect, — "  This  statute  is  in  its  nature  penal.  *  *  *  The 
amount  of  the  forfeiture  is  measured  by  the  aggregate  debt 
contracted  by  the  company.  The  liability  is  not  founded 
upon  contract,  but  arises  from  misconduct  in  office."  *  *  * 
"  Upon  reason  and  authority  we  are  constrained  to  the  con- 
clusion that  the  statute  is  in  its  nature  penal." 

In  Steam  Engine  Co.  v.  Hubbard^  101  U.  S.  188,  a  similar 
statute  of  the  state  of  Connecticut  was  exhaustively  exam- 
ined. The  court  said:  " The  defendant  contends  that  the 
statute  upon  which  the  action  is  brought  i%  penal^  *  *  *  in 
which  proposition  the  court  unhesitatingly  concurs.  Statutes 
somewhat  similar  in  character  have  been  passed  in  several  of 
the  states,  in  all  of  which  states  it  is  held  the  statutes  are 
penal."  2  Morawetz  on  Corp,  §  907 ;  Merchants  Bank  v, 
BlisB^  85  N.  Y.  412 ;  Moses  v.  Sprague^  9  R.  I.  541 ;  Whitney 
Arms  Co,  v.  Barlow^  68  N.  Y.  84 ;  Berrickgon  v.  Smithy  27  N. 
J.  Law  166. 

The  same  construction  is  given  to  the  statute  by  Hallett, 
J.,  in  the  U.  S.  C.  C.  in  this  state,  in  Bisch  v.  Fiske  et  al. 
Hence  the'  penal  character  of  the  statute  is  established  be- 
yond controversy, — ^the  penalty  for  its  violation  being  in  the 
language  of  our  supreme  court :  ^^  The  aggregate  debt  con- 
tracted by  the  company."  This  being  the  character  of  the 
statute,  and  the  action  being,  as  shown,  excluded  by  the  word- 
ing of  the  statutes  from  the  six  years  limitation,  we  unhesi- 
tatingly conclude  that  it  falls  under  sec.  2170,  viz.,  an  action 
for  penalty  or  forfeiture  under  a  penal  statute  brought  by  a 
person  to  whom  the  whole  of  the  penalty  is  given.  The 
trouble  is  not  in  bringing  this  action  within  the  statutory 
limitation  of  one  year,  but  in  determining  in  a  case  of  this 
kind,  where  there  were  repeated  and  recurring  violations  of 
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the  law,  when  the  statute  commenced  to  run.  Judge  Hallett 
seems  to  have  been  confronted  by  the  same  difficulty  in  Risch 
V,  Fidce. 

It  is  alleged  in  the  complaint  that  the  directors  did  not 
within  one  month  from  the  first  Monday  of  January,  1882, 
July,  1882,  or  January,  1888,  niake  the  report  required  by 
the  statute. 

The  language  of  the  section  is :  ^^  If  any  such  banking  as- 
sociation shall  neglect  to  make  out  and  transmit  the  state* 
ment  *  *  *  for  one  month  beyond  the  period  when  the  same 
is  required  to  be  made,  *  *  *  the  directors  shall  be  person 
ally  liable  for  all  debts  of  said  association  contracted  previous 
to  and  during  the  period  of  such  neglect." 

To  hold,  as  urged,  that  the  first  default  arose  over  a  year 
before  the  cause  of  action  accrued,  and  that  the  statutory  time 
of  one  year  had  commenced  to  run  and  had  elapsed, — conse- 
quently the  statute  could  not  apply,  would  be  to  abrogate 
the  statute  and  render  it  inoperative, — a  construction  that  is 
never  allowable  when  one  can  be  found  that  will  give  effect 
to  the  intention  of  the  legislature.  It  is  not  necessary  to  in- 
quire whether  the  debt  in  question  from  the  bank  was  con- 
tracted in  the  first  days  of  November,  when  the  deposit  was 
made,  or  on  the  80th  of  January  following,  when  demand 
was  made  and  the  payment  refused.  Checks  being  payable 
upon  demand,  no  cause  of  action  arose  either  against  the 
bank  or  directors  until  demand.  Take  either  date  and  the 
officers  were  in  default.  The  cause  of  action  accrued  on  the 
30th  of  January,  1884.  On  the  refusal  of  the  bank  to  pay, 
the  liability  of  the  directors  attached  and  became  absolute. 
It  was  evidently  the  intention  of  the  legislature  that  the  stat- 
ute of  limitations  should  commence  to  run  at  and  from  the 
time  the  cause  of  action  accrued  in  each  case.  This  con- 
struction would  seem  to  be  founded  in  reason  and  would 
render  the  statute  effective. 

The  point  was  directly  adjudicated  in  Merchants  Bank  v. 
Bliss  (supra^^  as  between  a  three  yeara  limitation  and  the 
general  limitation  of  six  years.    The  court  says,  ^*  I  am  sat- 
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isfied  that   the   sections  *  *  *  impose  a  penalty  *  *  *  to 
which  the  shorter  limitation  of  three  years  applies." 

We  conclude  that  in  actions  of  this  kind  the  limitation  of 
one  year  applies,  and  that  the  statute  commences  to  run  at 
the  time  the  cause  of  action  accrued  to  the  creditor  of  the 
corporation.  The  statue  being  penal  in  its  character,  and  the 
light  of  the  creditor  to  proceed  against  the  officers  depending 
upon  and  created  by  the  statute,  and  a  new  and  arbitrajy 
remedy  given  for  the  collection  of  the  debt, — it  is  a  well  set- 
tled rule  of  law  that  the  statute  must  receive  a  strict  con- 
struction and  must  be  strictly  followed.  If  a  party  wishes 
to  avail  himself  of  it,  he  must  do  it  within  the  designated 
time.  The  time  in  which  the  right  may  be  asserted  is  as 
much  a  part  of  the  statute  as  the  right  of  the  plaintiff  or  lia- 
bility of  the  officer.  He  cannot  abrogate  one  while  asserting 
the  other.  It  appearing  from  the  complaint  that  the  cause 
of  action  accrued  nearly  six  years  before  the  bringing  of  the 
action,  the  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 

BissELL,  J.,  having  been  of  counsel,  did  not  sit. 


<*■»» 


The  Boabd  of  County  Coioiissioners  op  Gunnison 
Co.,  Appellant,  v.  John  H.  McCormick,  Appellee. 

1.  AppxAii  FBOH  Action  op  Board  of  CouirrY  Commissionbks. — The 
Btatate  entrusts  the  board  of  county  commissioners  with  the  care 
and  protection  of  county  affairs,  including  the  making  of  con- 
tracts, and  the  allowance  and  payment  of  all  bills  which  may  be 
incurred  on  its  account.  It  likewise  gives  a  right  of  appeal  to  the 
district  court  from  the  action  of  the  board  disaUowing  a  claim,  but 
only  when  its  action  is  final,  and  without  the  right  of  further  con- 
sideration reserved.  The  defeat  of  a  motion  to  allow  a  bill,  fol- 
lowed by  its  reference  to  the  county  attorney  for  investigation  and 
report,  is  not  such  final  action  as  the  statute  contemplates  in  the 
provision  granting  the  right  of  appeal. 
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2.  AcnoK  OF  Board  Libbsai.lt  Ck)NSTBUSD  ahd  Ekfobced. — Where  a 
motion  for  the  allowance  of  a  claim  against  the  county  is  rejected, 
it  is  not  necessary  that  the  board  formally  reconsider  the  yote  in 
order  to  retain  the  right  of  subsequent  action  on  the  claim.  Being 
a  governing  body  as  well  as  a  deliberatiYe  one,  so  long  as  its  acts 
are  within  the  scope  of  its  powers,  and  the  intentions  of  its  mem- 
bers can  be  fairly  and  plainly  ascertained  from  their  proceedings, 
they  will  be  enforced. 

Appeal  from  District  Court  of  G-unnison  Oounttf. 

Messrs.  S.  D.  Cbump  and  Albxandsb  Gullett,  for  ap- 
pellants. 

Messrs.  B.  H.  Wbgei^eb,  D.  T.  Safp  and  T.  H.  Thomas, 
for  appellee. 

BissELL,  J.  Some  time  in  1890  the  Board  of  County  Com- 
missioners of  Gunnison  county,  by  resolution  spread  upon 
the  recoi-ds,  employed  the  appellee  McCormick,  and  one  Mc- 
Dougal,  as  clerks  of  the  district  and  county  courts  respec- 
tively, to  index  the  records  of  those  two  courts  in  that 
county.  Neither  the  validity  of  the  employment  nor  the  ex- 
tent of  the  compensation  to  which  the  present  appellee  would, 
under  the  resolutions,  be  entitled,  are  matters  involved  in  the 
present  appeal.  It  appears,  however,  that  under  this  resolu- 
tion McCorraick  indexed  the  records  of  his  court  and  pre- 
sented a  bill  for  the  work  done,  according  to  his  construction 
of  its  terms,  to  the  board  of  county  commissioners,  for  allow- 
ance and  payment.  On  the  9th  day  of  April,  at  an  adjourned 
meeting  of  the  board,  a  motion  was  made  by  one  member  that 
the  bill  be  allowed  as  presented.  The  motion  was  lost.  At 
the  same  meeting  it  was  followed  by  another,  which  substan- 
tially provided  for  a  reference  of  this  bill  to  the  county  at- 
torney, and  an  examination  and  report  by  him  preliminary 
to  further  action  by  the  board.  Within  thirty  days  of  these 
proceedings  McCormick  attempted  to  take  an  appeal  to  the 
district  court,  under  section  547  of  the  General  Statutes, 
which  is:  *^When   any  claim  of  any  person  against  the 
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county  sh^U  be  disallowed  in  whole  or  in  part  by  the  board 
of  commissioners,  such  person  may  appeal  from  the  decision 
of  such  board  to  the  district  court  of  the  same  county,"  etc. 

There  is  no  question  concerning  the  regularity  of  the  ap- 
peal, or  the  taking  of  the  necessary  statutory  steps,  if  the  ap- 
peal could  be  taken  at  the  time  McCormick  attempted  to 
prosecute  it.  It  seems  very  clear  that  no  appeal  lay  at  that 
time  from  the  action  then  taken  by  the  board.  The  statute 
evidently  contemplates  final  action  by  the  board  before  the 
right  of  review  by  the  district  court  shall  attach  in  favor  of 
the  claimant.  This  is  in  accordance  with  the  whole  theory 
and  plan  of  government  marked  out  and  established  by  the 
statute.  The  Board  of  County  Commissioners  are  the  gov- 
erning body  to  whom  are  entrusted  the  care  and  protection 
of  the  affairs  of  the  county,  the  making  of  contracts  with  re- 
gard to  its  interest,  and  the  allowance  and  payment  of  all 
bills  which  may  be  incurred  by  the  various  parts  of  that  or- 
ganization. Under  some  laws  their  determination  is  made 
final.  Under  others,  the  only  remedy  which  a  party  has 
whose  bill  may  be  disallowed,  is  to  bring  an  action  directly 
against  the  county,  which  shall  be  subject  to  all  the  rules  and 
incidents  common  to  the  ordinary  action  of  assumpsit.  Un- 
der ours,  the  right  of  appeal  will  lie  whenever  the  board 
shall  have  exercised  the  final  discretion  which  the  statute 
gives  to  them.  But  in  order  to  give  the  right  of  appeal  un- 
der that  statute,  the  disallowance  must  be  an  affirmative  one, 
or  else  it  must  appear  from  what  the  board  did  that  their 
action  was  final  and  conclusive,  and  that  the  board  reserved 
to  itself  no  right  of  further  consideration.  It  is  evident  that 
this  is  not  true  in  the  pi'esent  case.  The  original  vote  was 
upon  a  motion  to  allow  the  bill.  Probably  had  the  board 
stopped  there  and  dismissed  the  motion  from  their  further 
considemtion,  the  vote  might  be  taken  as  so  far  final  as  to 
amount  to  a  disallowance,  giving  the  defeated  party  the  right 
of  appeal.  In  the  present  case  this  vote  was  followed  by  a 
motion,  which  was  carried,  referring  the  matter  to  their  legal 
advisor  for  investigation  and  a  report  to  the  board.  This 
Vol.  1—21 
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proceeding  evidently  contemplated  future  and  further  con- 
sideration by  the  commissioners,  when  final  action  would  be 
taken,  which  would  result  either  in  an  order  to  pay  the  bill, 
thus  saving  all  expense  of  future  litigation  and  controversy, 
or  an  affirmative  order  for  disallowance,  when  the  right  of 
Appeal  would  attach.  It  must  be  held  that  this  is  not  the 
action  which  the  statute  contemplates,  to  give  the  right  of 
appeal  to  a  claimant  who  has  presented  his  bill.  The  con- 
tention that  the  board  should  have  made  a  motion  to  recon- 
sider their  former  vote  in  order  to  retain  to  themselves  the 
right  of  subsequent  action,  is  without  foundation.  These 
members  are  composed  of  men  who  are  supposed  to  be  un- 
familiar with  the  rules  of  law,  and  there  is  no  presumption 
that  they  have  that  familiarity  with  parliamentary  practice 
and  proceedings  which  would  compel  them  to  observe  all  its 
forms  in  their  various  proceedings.  While  in  one  sense  they 
are  a  deliberative,  in  a  more  accurate  sense  they  are  a  gov- 
erning body,  and  so  long  as  their  acts  are  within  the  scope 
of  their  powers,  and  their  intentions  can  be  fairly  and  plainly 
derived  from  what  they  have  done,  they  will  be  observed 
find  enforced  in  controversies  of  this  description.  This  con- 
clusion disposes  of  the  present  appeal,  and  it  is  unnecessary 
to  consider  or  determine  any  other  question  presented  by  the 
record. 

For  this  reason  the  judgement  will  be  reversed,  with  direc- 
tions to  the  court  below  to  vacate  the  judgment  and  dismiss 
tJie  appeal. 

Heverted, 
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Thb  Patrick  Red  Sandstone  Company,  bt  al.,  Appel- 
ULNTS,  V.  William  Skoman,  Appellee. 

1.  iNfiTBUCnOKS  TO  JUBT   WHKK    NOT    GbOITHB  OF    RSTEBSAI^. — ^The 

mere  fact  that  the  charge  of  the  court  was  technically  faulty  in  I  20  ^ 
defining  preponderance  of  proof  is  not  ground  for  reversing  the 
judgment,  if  the  jury  were  not  misled,  or  if  the  case  as  a  whole  was 
fairly  presented  to  them,  and  especially  if  their  verdict  is  obviously 
correct. 

8.  Objsgtiokb  not  ReyibwabIjB  on  AppBAii. — ^Wherethe  instructions 
were  in  the  nature  of  »  general  charge,  and  the  record  shows  that 
objections  and  exceptions  thereto  were  not  reserved  before  the 
trial  court,  pointing  out  the  particular  errors  relied  on,  and  the 
same  have  not  been  assigned  for  error,  they  will  not  be  considered 
on  appeaL 

8.  iNSTBucnoN  Assuming  Facts  to  be  Pbovbd. — ^An  instruction  is 
properly  refused  which  assumes  certain  facts  to  have  been  estab- 
lished. 

4.  Rbduoino  AMOtTNT  OF  Ybbdict  aftbb  Dischabob  of  Juby.— The 
action  of  the  trial  court  after  receiving  the  verdict  of  the  jury,  and 
remarking  to  them  that  they  were  discharged,  in  causing  them  to 
amend  their  verdict,  by  reducing  it  to  the  amount  claimed  by  the 
plaintiff,  was  not  reversible  error.  The  same  action  might  have 
been  taken  without  the  jury. 

6.  Pbaotice  on  Appbal. — ^Matters  not  assigned  for  error  are  not  avail- 
able on  appeal,  and  errors  assigned  but  not  discussed  may  be 
treated  as  abandoned. 

Appeal  from  County  Court  of  Arapahoe  County. 

Mr.  Robert  W.  Bonyngb  and  Mr.  Edward  T.  Pat- 
rice:, for  appellant 

Richmond,  P.  J.  This  was  an  action  brought  by  William 
Skoman  against  the  Patrick  Red  Sandstone  Company  and 
others  to  recover  for  the  value  of  stone  delivered  by  him  to 
the  defendants  as  per  contract  between  them.  Trial  was 
had  to  a  jury  and  verdict  rendered  against  defendants  for 
the  sum  of  8280,  to  reverse  which  this  appeal  is  prosecuted. 

Several  errors  are  assigned : 
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The  first  is  addi'essed  to  the  error  of  the  court  in  its  in- 
structions and  its  failure  to  giye  instructions  asked  by  defend- 
ants. 

The  contention  of  appellants  is  that  the  court  failed  to 
instruct  the  jury  that  the  plaintiff  must  establish  his  right  to 
recover  by  a  preponderance  of  proof,  and  in  this  connection 
should  have  purticularly  instructed  them  in  regard  to  the 
measurement  of  the  stone  upon  which  there  was  contradic- 
tory testimony. 

We  do  not  think  that  the  position  is  well  taken.  The 
court  certainly  instructed  the  juiy  upon  the  general  issues 
and  called  their  attention  directly  to  the  fact  that  it  was  the 
duty  of  the  plaintiff  to  prove  his  cause  of  action  by  a  prepon- 
derance of  evidence. 

It  may  be  true  that  the  court's  instruction  was  technically 
erroneous  or  faulty  in  this,  in  giving  the  definition  of  what 
was  meant  by  preponderance  of  proof.  But  this  of  itself  is 
not  sufficient  to  work  a  reversal  of  the  judgment  if  the  jury 
were  not  misled,  or  if  as  a  whole  the  case  was  fairly  presented 
to  them,  especially  if  their  verdict  is  obviously  correct 
DaviB  V,  Broumy  67  Mo.  818. 

If  the  objectionable  part  of  the  instruction  was  merely 
superfluous  and  not  calculated  to  mislead,  the  judgment  will 
not  be  reversed  because  of  the  giving  of  it.  Bawlinff  v. 
Krug,  55  Mo.  446. 

And  we  are  not  prepared  to  admit  that  the  language  of 
the  court  was  calculated  to  mislead  the  jury.  While  it  is 
technically  incorrect  and  not  in  strict  keeping  with  the  lan- 
guage of  the  books,  we  do  not  think  it  was  such  a  departure 
from  the  rule  laid  down  as  to  warrant  us  in  saying  that  the 
jury  could  have  failed  to  understand  the  meaning  of  the 
court.  But  if  this  were  not  so  we  would  not  be  warranted 
in  revei'sing  the  judgment  on  this  ground,  because  the  record 
shows  that  the  charge  of  the  court  to  the  jury  was  a  general 
charge,  and  that  objections  were  not  made  nor  exceptions 
thereto  reserved  before  the  trial  court  in  such  a  manner  as 
to  be  available  on  this  review,  according  to  the  well  settled 
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pnnciples  of  the  supreme  court  of  this  state.  McFetters  v. 
Pierson^  15  Colo.  201,  and  cases  cited*  Besides,  it  is  not  as- 
signed as  error. 

The  first  instruction  asked  by  the  defendants  relative  to 
the  measurement  of  the  stone,  the  court  was  warranted  in 
refusing,  because  the  instruction  assumed  that  certain  facts 
had  been  established,  and  required  the  court  to  instruct  upon 
one  or  more  facts  instead  of  upon  the  general  issues  as  pre- 
sented at  the  trial.     Bawling  v.  Krug^  supra. 

The  second  instruction  asked  was  practically  given  by  the 
court  in  its  general  charge. 

The  next  error  assigned  is  that  the  court  erred  in  allowing 
the  jury  to  amend  their  verdict. 

It  appears  from  the  record  that  the  jury  returned  a  ver- 
dict for  plaintiff  and  against  defendants  for  the  sum  of  $280, 
and  upon  receipt  of  the  verdict  the  court  remarked :  "  Gentle- 
men of  the  jury,  you  are  discharged  from  the  further  consid- 
eration of  this  case."  That  immediately  thereupon  the 
plantiff's  attorney  arose  and  stated  that  the  verdict  was  in 
excess  of  his  claim,  and  asked  that  the  jury  be  allowed  to  re- 
tire and  amend  their  verdict.  To  this  the  defendants*  attor- 
ney objected.  But  nevertheless  the  court  granted  the  request 
and  stated :  "  That  they  could  not  find  a  verdict  for  the 
plaintiff  for  more  than  the  amount  claimed  by  them."  There- 
after the  jury  returned  a  verdict  for  $230,  upon  which  judg- 
ment was  entered. 

The  contention  of  appellants  is  that  the  court,  having  dis- 
charged the  jury  from  further  consideration  of  the  case,  it 
was  illegal  and  improper  to  recall  them  and  allow  them  to 
amend  their  verdict. 

We  might  for  the  purposes  of  the  argument  concede  that 
this  was  error,  but  nevertheless  it  was  a  harmless  error  for 
the  reason  that  it  was  within  the  power  of  the  plaintiff  to 
remit  the  amount  of  the  verdict  in  excess  of  his  claim,  and 
of  the  court  to  enter  judgment  for  the  sum  of  $280.  Indeed, 
that  course  could  have  been  pursued  by  him  in  this  court  had 
the  judgment  been  rendered  upon  the  verdict  for  the  entire 
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The  first  is  addi-essed  to  the  error  of  the  court  in  its  in- 
structions  and  its  failure  to  give  instructions  asked  by  defend- 
ants. 

The  contention  of  appellants  is  that  the  court  failed  to 
instruct  the  jury  that  the  plaintiff  must  establish  his  right  to 
recover  by  a  preponderance  of  proof,  and  in  this  connection 
should  haye  particularly  instructed  them  in  regard  to  the 
measurement  of  the  stone  upon  which  there  was  contradic- 
tory testimony. 

We  do  not  think  that  the  position  is  well  taken.  The 
court  certainly  instructed  the  jury  upon  the  general  issues 
and  called  their  attention  directly  to  the  fact  that  it  was  the 
duty  of  the  plaintiff  to  prove  his  cause  of  action  by  a  prepon- 
derance of  evidence. 

It  may  be  true  that  the  court's  instruction  was  technically 
erroneous  or  faulty  in  this,  in  giving  the  definition  of  what 
was  meant  by  preponderance  of  proof.  But  this  of  itself  is 
not  sufiicient  to  work  a  reversal  of  the  judgment  if  the  jury 
were  not  misled,  or  if  as  a  whole  the  case  was  fairly  presented 
to  them,  especially  if  their  verdict  is  obviously  correct. 
Davis  V.  Brown^  67  Mo.  818. 

If  the  objectionable  part  of  the  instruction  was  merely 
superfluous  and  not  calculated  to  mislead,  the  judgment  will 
not  be  reversed  because  of  the  giving  of  it.  Bowling  v. 
Krug,  55  Mo.  446. 

And  we  are  not  prepared  to  admit  that  the  language  of 
the  court  was  calculated  to  mislead  the  jury.  While  it  is 
technically  incorrect  and  not  in  strict  keeping  with  the  lan- 
guage of  the  books,  we  do  not  think  it  was  such  a  departure 
from  the  rule  laid  down  as  to  waiTant  us  in  saying  that  the 
juiy  could  have  failed  to  understand  the  meaning  of  the 
court.  But  if  this  were  not  so  we  would  not  be  warranted 
in  revei'sing  the  judgment  on  this  ground,  because  the  record 
shows  that  the  charge  of  the  court  to  the  jury  was  a  general 
charge,  and  that  objections  were  not  made  nor  exceptions 
thereto  reserved  before  the  trial  court  in  such  a  manner  as 
to  be  available  on  this  review,  according  to  the  well  settled 


1892.]  Patrick,  bto.  Co.  v.  Skomak.  826 

pnnciples  of  the  supreme  court  of  this  state.  McFetters  v. 
Piersofii  15  Colo.  201,  and  cases  cited*  Besides,  it  is  not  as- 
signed as  error. 

The  first  instruction  asked  by  the  defendants  relative  to 
the  measurement  of  the  stone,  the  court  was  warranted  in 
refusing,  because  the  instruction  assumed  that  certain  facts 
had  been  established,  and  required  the  court  to  instruct  upon 
one  or  more  facts  instead  of  upon  the  general  issues  as  pre- 
sented at  the  trial.     Bowling  v,  Knig^  supra. 

The  second  instruction  asked  was  practically  given  by  the 
court  in  its  general  charge. 

The  next  en*or  assigned  is  that  the  court  erred  in  allowing 
the  jury  to  amend  their  verdict. 

It  appears  from  the  record  that  the  jury  returned  a  ver- 
dict for  plaintiff  and  against  defendants  for  the  sum  of  f  280, 
and  upon  receipt  of  the  verdict  the  court  remarked :  "  Gentle- 
men of  the  jury,  you  are  discharged  from  the  further  consid- 
eration of  this  case."  That  immediately  thereupon  the 
plantiff^s  attorney  arose  and  stated  that  the  verdict  was  in 
excess  of  his  claim,  and  asked  that  the  jury  be  allowed  to  re- 
tire and  amend  their  verdict.  To  this  the  defendants'  attor- 
ney objected.  But  nevertheless  the  court  granted  the  request 
and  stated :  ^^  That  they  could  not  find  a  verdict  for  the 
plaintiff  for  more  than  the  amount  claimed  by  them."  There- 
after the  jury  returned  a  verdict  for  $280,  upon  which  judg- 
ment was  entered. 

The  contention  of  appellants  is  that  the  court,  having  dis- 
charged the  jury  from  further  consideration  of  the  case,  it 
was  illegal  and  improper  to  recall  them  and  allow  them  to 
amend  their  verdict. 

We  might  for  the  purposes  of  the  argument  concede  that 
this  was  error,  but  nevertheless  it  was  a  harmless  error  for 
the  reason  that  it  was  within  the  power  of  the  plaintiff  to 
remit  the  amount  of  the  verdict  in  excess  of  his  claim,  and 
of  the  court  to  enter  judgment  for  the  sum  of  $230.  Indeed, 
that  course  could  have  been  pursued  by  him  in  this  court  had 
the  judgment  been  rendered  upon  the  verdict  for  the  entire 
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Hmount.  The  contention  of  appellant  is  not  supported  by 
the  authorities.  The  verdict  in  this  case  had  not  been  re- 
corded, and  while  it  is  true  that  the  court  remarked  that  the 
jury  were  discharged,  this  did  not  deprive  the  court  of  the 
right  of  withdrawing  the  remark  and  directing  the  jury  to 
return  a  verdict  in  conformity  with  the  evidence  and  the 
claim  of  plaintiff. 

The  adjudged  cases  show  that  from  a  very  early  period 
the  courts  have  freely  exercised  the  power  of  amending  ver-. 
diets  so  as  to  correct  manifest  errors  both  of  form  and  sub- 
stance. Such  amendments  may  be  made  from  the  judge's 
notes  of  the  evidence  or  from  any  other  evidence  equally 
clear  and  satisfactory  which  may  be  submitted  to  the  consid* 
eration  of  the  court.  A  limitation  of  the  rule  is  that  the 
amendment  must  in  all  cases  be  such  as  to  make  the  verdict 
conform  to  the  real  intention  of  the  jury. 

In  this  case  there  was  an  honest  mistake  on  the  part  of  the 
jury,  and  the  correction  was  not  an  impeachment  of  the  ver- 
dict in  any  sense.  Burlingame  v.  Central  M.  of  Minn.^  2S 
Fed.  Rep.  706 ;  DalrympU  v.  WUliams,  63  N.  Y.  861. 

It  is  claimed  that  the  verdict  of  the  jury  in  favor  of  the 
plaintiff  and  against  all  of  the  defendants  was  error,  and  that 
the  court  erred  in  entering  judgment  against  all  of  the  de- 
fendants upon  the  verdict  of  the  jury. 

We  do  not  think  that  appellants  are  in  a  position  to  avail 
themselves  of  this  error.  Brahmey  v.  2>.  U.  ^  P.  R.  Co,<^ 
14  Colo.  27. 

It  is  not  assigned  as  error  in  this  court.  Kiskadden  v.  Al- 
len, 7  Colo.  206 ;  Sellar  v.  CleUand,  2  Colo.  534. 

Erroi-s  of  the  court  in  admitting  evidence  over  the  objec- 
tions of  defendants  are  not  discussed  by  appellants,  and  we 
are  therefore  warranted  in  treating  them  as  abandoned.  We 
see  no  error  in  the  record  that  warrants  a  reversal  of  the 
judgment. 

The  judgment  must  be  affirmed. 

Affirmed. 
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Nathan  S.  Hurd  bt  al.,  Plaintiffs  in  Ebror,  v.  Cath- 
erine MgClellan  et  al.,  Defendants  in  Error. 
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1.  EjECTMEiTT — Party  in  Pobsebsiok  Gokcealiko  heb  Tttlb. — ^Where 
a  grantee  of  real  estate  in  litigation  suppresses  knowledge  of  hei 
title,  and  during  the  years  of  litigation  following  acts  as  the  agent 
of  her  grantor,  under  his  power  of  attorney,  and  with  full  knowl- 
edge of  all  the  proceedings  participates  in  and  directs  the  defense, 
she  will  be  held  bound  by  a  judgment  awarding  the  property  to  the 
adverse  party  and  estopped  to  assert  a  title  she  elected  to  conceal 
and  declined  to  defend.  The  grantee  is  not  aided  by  the  fact  that 
she  was,  at  the  time  of  the  judgment  and  for  many  years  prior 
thereto,  in  possession  of  the  premises.  She  could  acquire  no  titie 
in  her  own  right  by  reason  of  continued  possession  and  the  statute 
of  limitations,  since  possession,  to  ripen  into  title,  must  be  open, 
notorious,  continued,  and  adverse  to  all  others. 

8.  Effect  of  Final  Judouent  in  Ejectment. — A  judgment  in  eject- 
ment in  no  manner  vacated,  and  from  which  no  valid  appellate 
proceeding  is  prosecuted,  remains  a  conclusive  and  final  judgment 
directly  affecting  the  estate,  and  binding  upon  the  parties  and  all 
claiming  under  them.  In  such  case  it  is  the  duty  of  the  court  to 
put  the  successful  party  into  possession  of  the  property. 

Error  to  District  Court  of  Lake  County. 

Mr.  W.  T.  Hughes,  Mr.  O.  B.  Liddell  and  Mr.  Ezra 
Keelbr,  for  plaintiffs  in  error. 

Messrs.  Wells,  MgNeal  &  Taylor  and  Messrs.  Morri- 
son &  FiLLius,  for  defendants  in  error. 


Reed,  J.  This  is  a  controversy  over  the  title  to  real 
property  in  Georgetown,  Clear  Creek  county,  and  in  differ- 
ent forms  of  action,  sometimes  as  De  LaMar  v.  Hurd^  Hurd 
V.  De  LaMar ^  Hurd  v.  Job  (7.  McClellan^  Hurd  v,  Catherine 
McOlellan^  and  Catherine  MeClellan  v.  Hurd;  the  same  sub- 
ject matter  has  been  before  the  courts  and  adjudicated  so 
long,  ^^  That  the  memory  of  man  runneth  not  to  the  con- 
trary."    It  has  in  some  shape  been  before  the  supreme 
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court,  and  some  questions  considered  and  adjudicated  four 
different  times.  See  4  Colo.  442,  (1878;)  11  Colo.  126; 
18  Colo.  7,  and  14  Colo.  213,  (1890.) 

Several  questions  are  presented  by  the  record  and  by  argu- 
ments of  respective  counsel  in  regard  to  the  original  and 
derivative  titles  of  the  respective  claimants,  which,  in  our 
view  of  the  case,  it  is  unnecessary  to  determine.  It  is  suf- 
ficient to  say,  in  regard  to  the  title,  that  whatever  title  De- 
LaMars  had  passed  to  and  was  merged  in  that  of  Erskine, 
and  afterwards  in  that  of  Job  C.  McClellan. 

On  the  13th  day  of  April,  1878,  Erskine  McClellan  con- 
veyed  the  property  to  his  brother.  Job  C.  McClellan.  On 
the  17th  day  of  May,  1878,  Job  C.  McClellan,  by  deed,  con- 
veyed the  property  to  Catherine  McClellan.  The  deed  was 
delivered  to  her,  by  her  retained  unrecorded  until  the  22d 
day  of  June,  1885.  The  fact  of  the  conveyance  does  not 
appear  to  have  been  known  to  others  until  the  last  date, 
when  record  was  made  of  the  deed  and  the  title  under  it 
asserted  by  Catherine  McClellan.  On  the  3d  day  of  April, 
1879,  Job  C.  McClellan  executed  to  Catherine  McClellan, 
wife  of  his  grantor  Ei-skine  McClellan,  a  full  power  of  attor^ 
ney,  authorizing  her  to  represent  him  in  all  matters  pertain- 
ing to  the  property.  From  the  date  of  the  conveyance  by 
her  husband  to  Job  C.  McClellan,  down  to  the  last  date 
named,  she,  with  her  husband,  occupied  the  premises  in  con- 
troversy, and  acted  in  all  matters  pertaining,  as  the  agent  of 
the  ostensible  owner,  Job  C. 

In  the  year  1878,  Fannie  A.  De  LaMar  commenced  an 
action  of  unlawful  detainer  against  plaintiff  Hurd  and 
others,  before  a  justice  of  the  peace  in  Clear  Creek  county. 
The  answer  of  defendants  showed  that  the  question  of  title 
was  involved,  and  the  cause  was  removed  into  the  county 
court  of  the  same  county ;  by  consent  of  parties  was  trans- 
ferred to  the  district  court  of  the  same  county  ;  afterwards 
by  change  of  venue  the  cause  was  removed  to  the  district 
court  of  Lake  county.  While  pending  in  that  court  Job  C. 
McClellan  was  made  a  party.     On  the  27th  of  December, 
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QveslMfi.  How  near  did  70U  live  to  James  Allen  ? 

Answer,  I  expect  a  couple  a  miles,  maj-be  not  so  far. 

Quej^on.  Did  be  generally  work  in  joar  neighbourhood,  or  the 
one  over  the  hill  ? 

Annotr.  He  work^  very  little  in  our  neighbourhood. 

i^ttien.  Did  you  ever  hear  any  general  report  against  his 
character  for  truth  and  veracity  when  under  oath  ? 

Ajwwcr.  Under  oath,  I  can't  say  that  I  did. 

Questian,  How  near  did  you  live  to  Robert  Allen,  and  did  he 
generally  work  in  your  neighbourhood  ? 

Atuwer.  He  has  never  worked  in  our  neighbourhood,  as  I  know 
of,  and  lives,  I  should  saj,  about  four  miles  from  our  bouse  to 
Hampton, 

QueMtian.  Who  did  you  ever  hear  speak  against  the  character 
of  Joseph  Hendrickson  ? 

Answer.  Upon  my  word  1  can't  name  one  now,  because  I  do 
not  recollect ;  but  it  seems  to  me  I  heard  old  Mr.  Lomasson  com- 
plain of  him  about  some  dealings  they  had. 

Qiees^ton.  Who  did  you  ever  hear  speak  against  the  character 
of  James  Allen  ? 

Ajuver.  Well,  I  don't  know  that  I  can  name  anybody  justly. 

Q;ustion,  Who  did  you  hear  speak  against  the  character  of 
Robert  Allen  ? 

Answer,  Well,  I  have  heard  a  good  many  of  the  neighbours,  but 
the  names  I  can't  tell  you  ;  I  forget,  but  I  have  certainly  heard 
them. 

(iM^Btion.  How  long  is  it  since  you  gave  up  attending  to  busi- 
ness as  formerlj,  and  have  you  not  of  late  yeanLbean  pret^  much 
at  home  t 

AfiJt^er.  Well,  upon  my  word  I  don't  know  that  I  am  aUe  to 
answer  you  that  exactly;  I  suppose  six  or  seven  years  ago.— :- 
Well,  I  don't  know  but  I  have  been  from  home  as  much  since  as 
I  have  before  among  my  own  people,  backwards  and  forwards  in 
the  neighbourhood. 

QMeslton,  How  many  years  ago  is  it  9ince  Berlin  Metlar  left 
this  county,  as  near  as  you  can  tell? 

Answer.  Well,  upon  my  word  I  can't  give  you  much  informa- 
tion about  that,    It  is  not  a  great  many  yeari  since  he  was  about 
here. 
Swonii  4(Ct,  November  6, 1841. 

?f3 
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is  alleged  and  undisputed  that  the  informality  in  the  record 
was  cured,  but  no  subsequent  writ  of  possession  issued,  and 
Catherine  was  left  in  the  possession. 

This  appeal  was  taken  from  the  order  vacating  and  recall* 
ing  the  writ  of  possession,  under  the  statute  of  1885,  allow- 
ing appeals  from  such  order  of  court.  The  supposed  title  of 
Catherine  McClellan,  by  reason  of  continued  possession  and 
the  statute  of  limitations,  can  be  very  briefly  disposed  of. 
Possession  to  ripen  into  title  must  be  open,  notorious,  con- 
tinued, and  adverse  to  all  others.  The  facts  show  not  a  con- 
tinuous possession  of  the  claimant  in  her  own  right,  but  a 
broken  possession.  While  the  title  remained  with  Erskine, 
and  she  was  living  with  him  as  his  wife,  the  possession  is 
supposed  to  follow  the  title,  and  her  possession  cannot  be 
presumed  to  have  been  advei*se  to  her  husband.  After  the 
conveyance  from  Erskine  to  Job  C,  and  she  became  his 
agent,  the  possession  was  in  Job  C.  and  retained  for  him 
by  her,  in  her  representative  capacity,  and  although  her  pos- 
session may  have,  at  all  times,  been  adverse  to  Hurd,  such 
possession  could  not  become  a  title  as  against  him  for  want 
of  continuity  in  the  same  right.  No  appeal  was  prose- 
cuted from  the  judgment  in  ejectment  in  the  district  court 
of  Lake  county.  The  judgment  was  not  vacated,  and  a  new 
trial  granted,  and  it  remains  a  conclusive  and  final  judgment. 

^'  The  only  modes  known  to  examine  such  facts  at  common 
law  are  the  gi'anting  of  a  new  trial  by  the  court  where  the 
issue  was  tried,  or  to  which  the  record  was  properly  return- 
able, or  the  award  of  a  venire  facioB  de  novo  by  appellate 
court  for  some  error  of  law  that  intervened  in  the  proceed- 
ings."    Parsons  v,  Belfordy  8  Pet.  443. 

The  only  further  question  we  find  it  necessary  to  deter- 
mine is,  whether  by  reason  of  the  facts  and  premises,  and 
her  participation,  as  above  stated,  Catherine  McClellan  is 
concluded  by  the  judgment  and  estopped  to  assert  her  title. 

The  due  administration  of  the  law  and  the  interest  of  liti- 
gants require  that  there  should  be  some  end  to  litigation  of 
this  character.     This  litigiition  has  now  been  running  half 
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tbe  ordinary  life  of  litigants,  and  nearly  the  entire  useful 
professional  life  of  the  lawyera.  It  should  not  be  allowed  to 
be  reopened,  and  the  same  issues  again  tried,  unless  in-  obedi- 
ence to  inexorable  rules  of  law. 

The  leading  case  upon  estoppel  by  an  adjudication  is  that 
of  Ovubram  v.  Marewood^  3  East  346,  where  it  is  said  by  Lord 
EUenborough,  G.  J.,  in  effect,  if  a  verdict  be  found  on  any 
fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass, 
such  verdict  may  be  pleaded  by  way  of  an  estoppel  in  another 
action  between  the  same  parties  and  their  privies  in  respect 
of  the  same  fact  or  title.  See  Taylor  v.  Needhan^  2  Taunt. 
279;  1  Greenlfs  Ev.  522  et  seq.;  Bigelow  on  Estop.  45, 
notes  2,  277 ;  Mies  v.  Caldwell,  2  Wal.  26 ;  Marsh  v.  PeeU 
4  Rawle  288 ;  Gardner  v,  Bticld>eej  3  Cow.  120 ;  Burt  v. 
Sternburgh^  4  Cow.  559 ;  Williams  v.  Hacker,  16  Colo.  113. 
The  rule  in  these  cases  is,  that  a  point  once  adjudicated  by 
a  court  of  competent  jurisdiction  may  be  relied  upon  as  an 
estoppel  in  any  subsequent  suit,  in  the  same  or  any  other 
court,  at  law  or  chancery,  where  either  party  or  the  privies 
of  either  party  allege  anything  inconsistent  with  it.  Aurtyra 
City  r.  West,  7  Wal.  82 ;  Beloit  v.  Morgan,  7  Wal.  619  ; 
Embury  v.  Connor,  3  N.  Y.  522  and  cases  cited ;  White  v. 
Coatsworth,  6  N.  Y.  139 ;  Smith  v.  Hemstreet,  54  N.  Y.  644 ; 
1  Phil,  on  Ev.  321. 

That  judgments  are  admissible  in  evidence  between  per- 
sons who  are  in  privity  with  the  parties  to  the  former  pro- 
ceedings, see  Estep  et  al.  v.  Hutchinsofi,  14  Sergt.  &  Rawle, 
435 ;  Marsh  v.  Peet,  4  Rawle  273 ;  Case  v.  Reeve,  14  John. 
81 :  Carver  v.  Jackson,  4  Pet.  85 ;  SpatUding  v.  Goodspeed, 
89  Me.  564. 

In  this  case  there  was  a  final  and  conclusive  adjudication, 
affecting  directly  the  estate  and  binding  the  rights  of  the  par- 
ties, and  such  adjudication  was  binding  and  obligatoiy  upon 
all  persons  claiming  under  either  party  litigant.  Adams  v, 
Baines,  17  Mass.  365 ;  Jackson  v.  Stone,  13  John.  447. 

Catherine  McClellan  was  the  grantee  of  the  party  against 
whom  the  judgment  was  entered.    She  suppressed  the  knowl- 
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edge  of  such  fact,  acting  as  the  agent  of  her  grantor  under 
his  power  of  attorney,  with  full  knowledge  of  all  the  proceed- 
ings; she  pai'ticipated  in,  directed,  and  controlled  the  de- 
fense, and  under  all  the  authorities  must  be  held  to  be 
bound  by  the  judgment  and  estopped  to  assert  a  title  she 
elected  to  conceal  and  declined  to  defend.  In  Thatcher  et  al. 
V.  0-ammon^  12  Mass.  267,  it  is  said :  ^^  No  defense  can  be  ad- 
mitted which  existed  prior  to  the  judgment;  and  for  this 
sufficient  reason,  in  addition  to  the  sanctity  of  judgments  of 
courts  of  record,  that  there  would  be  no  termination  to  suits 
if  parties  were  permitted  to  lie  by  ♦  ♦  ♦  and  suffer  a  judg- 
ment to  go  against  them,  and  then,  upon  a  process  instituted 
to  enforce  the  judgment,  to  allege  matters  to  impeach  it 
which  might  have  prevented  the  judgment,  if  the  party  had 
not  been  either  grossly  ignorant  or  designedly  vexatious.  If 
such  a  defense  could  be  admitted  against  a  fii'st  judgment  it 
might  also  against  a  second,  and  against  as  many  as  might 
from  time  to  time  be  obtained.  *  *  *  The  judgment  is,  in 
all  cases,  considered  conclusive  evidence  of  the  existence 
and  justice  of  a  demand,  and  unless  voidable  for  error  it  can- 
not be  impeached,  except  for  matters  going  in  discharge  of  it 
ex  post  f  acta, ^^ 

It  follows  that  the  court  erred  in  vacating  and  recalling 
the  writ  of  possession.  The  judgment  being  final  it  was  the 
duty  of  the  court  to  place  the  successful  litigant  in  the  pos- 
session of  the  property. 

The  judgment  of  the  court  in  granting  a  nonsuit  as  to  the 
defendant,  Forbes,  is  affirmed.  His  connection  with  the 
property,  as  shown  by  the  evidence,  was  not  of  such  a  char- 
acter as  to  charge  him  for  the  detention  of  the  property  or 
for  use  and  occupation.  His  relation  to  it  seems  to  have 
been  as  agent  or  manager,  to  a  certain  extent,  for  the  Mc- 
Glellans  while  they  had  the  possession ;  there  was  on  his 
part  no  assertion  of  a  right  of  possession  or  of  title  to  the 
realty.  It  follows  that  all  the  judgments  and  orders  adjudg- 
ing title  and  right  to  possession  to  be  in  Catherine  McClel- 
lan,  subsequent  to  the  entry  of  judgment  in  ejectment  against 
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Job  C.  McClellan  and  oiherB,  determined  in  the  district  court, 
May  14, 1886,  are  reversed.  The  two  caused  will  be  remit- 
ted to  the  district  court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Meversed. 


^^•^» 


Fbank  F.  Osbiston,  Appellant,  v.  Chables  Kaufman, 

Appellee. 

EviDiEKCS  OF  CoPABTNBBSHiP  TBANSAonoN.^-In  an  aotion  against 
two  persons,  as  partners  in  the  sale  of  a  mine,  for  services  rendered 
them  as  such  by  the  plaintiff  in  making  a  survey,  map  and  report 
of  the  mine,  to  be  used  by  them  in  the  sale  thereof,  both  the  em- 
ployment and  the  partnership  being  denied  but  the  sale  admitted, 
proof  of  an  employment  of  the  plaintiff  by  one  of  the  defendants, 
and  that  both  defendants  shared  in  the  commissions  or  profits  real- 
ized by  effecting  the  sale,  was  sufficient  evidence  of  a  copartnership 
relation  existing  between  the  defendants  as  to  the  transaction  in 
question  to  make  them  jointly  liable  for  the  services  rendered. 

Appeal  from  District  Court  of  Arapahoe  County. 

Mr.  H.  M.  Orahood  and  Mr.  I.  N.  Smith,  for  appellant. 

Messrs.  Mobbisok  and  Eohn,  for  appellee. 

Richmond,  P.  J.  This  was  an  action  to  recover  compen- 
sation for  services  rendered  to  Frank  F.  Osbiston  and  Isaac 
M.  Taylor,  as  partners,  by  Charles  Kaufman  for  making  a 
survey  and  map  of  the  Stewart  mine  situated  in  the  state 
of  Nevada,  and  a  report  upon  the  same  to  aid  in  the  sale  of 
the  property. 

By  the  complaint  it  is  alleged  that  Taylor  and  Osbiston 
were  jointly  interested  as  partners  in  the  sale  of  the  Stewart 
mine,  and  that  they  employed  the  plaintiff,  Kaufman,  to  make 
the  survey,  map,  and  a  report  upon  the  mine,  agreeing  to  pay 
him  in  case  of  a  sale  the  sum  of  92,500. 
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It  is  further  alleged  that  the  mine  was  sold  for  the  sum 
of  $40,000,  and  that  the  defendants  hare  not  paid  the  said 
f  2,500,  or  any  part  thereof. 

The  answer  of  Osbiston  denies  the  employment  and  denies 
the  partnership,  but  admits  the  sale  of  the  mine.  It  will  be 
seen  from  the  foregoing  that  two  issues  were  presented  for 
trial,  to  wit :  the  employment  of  the  plaintiff,  Kaufman,  by 
Taylor  and  Osbiston,  and  the  partnership. 

Taylor  was  not  served  with  summons,  consequently  did 
not  answer. 

This  cause  has  been  tried  on  three  different  occasions,  on 
two  of  which  judgment  was  rendered  upon  the  verdict  of  the 
jury  against  Osbiston  for  the  sum  claimed,  and  in  the  other 
the  jury  disagreed.  To  reverse  this  last  judgment  this  appeal 
is  prosecuted. 

The  case  is  submitted  upon  briefs  and  oral  argument.  It 
appears  from  the  testimony  that  Taylor  negotiated  with  one 
Stewart  for  the  sale  of  the  mine  to  Osbiston  for  the  sum  of 
$7,500,  and  caused  Stewart  to  place  in  escrow  a  deed  to  be 
delivered  to  Osbiston  when  the  $7,500  was  paid.  This  part 
of  the  contract  was  fully  carried  out  between  Taylor,  Stewart 
and  Osbiston.  It  further  appears  in  evidence  that  after- 
wards sale  was  made  by  Osbiston  to  one  Roberts,  whereby  he 
realized  the  sum  of  $40,000 ;  that  Taylor  demanded  as  his 
part  the  sum  of  $15,000 ;  that  he  afterwards  accepted  from 
Osbiston  in  lieu  of  his  demand  two  promissory  notes,  each 
for  the  sura  of  $5,000. 

During  the  trial  of  the  cause,  the  court  admitted  evidence 
on  the  part  of  plaintiff,  establishing  the  delivery  of  these 
notes  by  Osbiston  to  Taylor  as  tending  to  prove  the  partner* 
ship  relation.  This  it  is  insisted  was  error,  and  upon  the 
oral  argument  was  the  only  error  relied  upon  by  appellant 
for  reversal  of  the  judgment. 

We  are  unable  to  concur  in  this  view  so  urgently  pressed 
upon  our  attention.  The  question  of  partnership  was  a  mar 
terial  one,  and  was  directiy  put  in  issue  by  the  pleadings, 
and  the  circumstance  of  Osbiston  paying  or  allowing  to  Tay- 
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lor  the  sum  of  $10,000  tended  to  establish  the  existence  of  a 
partneiiship  in  the  sale  of  the  property,  and  in  our  judgment 
was  clearly  admissible.  It  may  be  true  that  this  testimony 
thus  brought  to  the  attention  of  the  jury  was  the  result  of  a 
cross-examination,  and  strictly  speaking  objectionable,  but  if 
80  it  was  a  harmless  erix)r,  for  the  reason  that  Taylor,  sworn 
and  examined  on  behalf  of  plaintiff,  testified  that  Osbiston 
knew  of  the  employment  of  Kaufman  and  of  the  sura  of 
money  Kaufman , expected  to  receive  in  case  of  a  sale.  He 
further  testified  that  after  the  sale  of  the  mine  Osbiston  told 
him  he  got  $80,000  over  and  above  paying  Watson  and  Gib- 
son, and  that  he  then  and  there  claimed  that  he  was  entitled 
to  $15,000;  that  he  consented  to  take  $10,000  and  call  it 
square,  and  finally  received  two  promissory  notes  for  $5,000 
each.  This  of  itself  tended  to  establish  the  partnei-ship  rela- 
tion in  the  sale  of  the  mine,  and  was  competent  evidence  to 
go  to  the  jury  for  that  pui'pose. 

As  has  heretofore  been  observed  this  cause  has  been  three 
times  tried  by  a  jury,  twice  resulting  in  a  verdict  for  plaint- 
iff. This  is  a  circumstance  we  are  warranted  in  taking  into 
consideration  in  formulating  our  conclusion.  Besides,  we 
are  satisfied  that  there  was  sufficient  evidence  to  support  the 
verdict  of  the  jury.     Todd  v.  Demeree^  15  Colo.  88. 

Seeing  no  error  in  the  record  which  warrants  us  in  inters 
feriug  with  the  verdict  the  judgment  must  be  affirmed. 

Affirmed. 

On  re-hearing. 

Since  the  argument  upon  re-hearing  in  this  case  we  have 
carefully  reviewed  the  entire  record,  and  are  unable  to  con* 
cur  in  the  views  of  appellant's  counsel,  and  feel  that  we 
must  adhere  to  the  foimer  opinion. 

Former  opinion  adhered  to. 
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The  Denver  &  Rio  Gtbakdb  Railroad  Company. 
Plaintiff  in  Error,  y.  Hannah  Costes,  Defendant 
IN  Error. 

1.  Railroad  in  Street — ^Failube  to  Pboye  Damages — ^Noitstttt. — 

In  an  action  against  a  railroad  company  for  injury  to  property  by 
reason  of  the  widening  of  an  embankment  in  the  street  in  front  of 
the  property  and  the  construction  and  operation  of  an  additional 
track  thereon,  the  surface  of  the  embankment  being  at  the  estab- 
lished grade  of  the  street,  and  no  evidence  being  introduced  by 
plaintiff  showing  how  much  the  market  value  of  the  property  was 
diminished  by  the  increased  servitude,  nor  any  legitimate  evidence 
of  actual  damages  sustained,  a  nonsuit  should  have  been  ordered. 

2.  Functions  of  Jubt  in  Damage  Suits. — ^A  jury  cannot  perform  the 

functions  of  appraisers;  and  when  there  is  an  absolute  want  of 
evidence  of  actual  damage  the  jurors  cannot  substitute  their  opin- 
ions of  the  amount  or  value  of  the  damages  sustained  by  a  litigant, 
upon  proof  only  of  the  existence  of  the  causes  or  elements  of 
damage. 

Error  to  District  Court  of  Arapahoe  County. 

Messrs.  Woloott  &  Vaile  and  Mr.  Henry  F.  May,  for 
plaintiff  in  error. 

Messrs.  Browne,  Putnam  &  Preston,  for  defendant  in 
error. 

Reed,  J.  It  is  alleged  in  the  complaint  of  defendant  in 
error,  who  was  plaintiff  below,  that  she  for  eight  years  or 
more,  previous  to  the  bringing  of  the  suit,  had  been  the 
owner  of  a  lot  in  the  West  Division  of  the  city  of  Denver, 
on  which  had  been  built  one  frame  building  of  three  rooms, 
and  two  brick  dwellings  of  four  roou^s  each.  Prior  to  Au- 
gust, 1889,  the  plaintiff  in  error  had  constructed  and  had 
been  operating  its  railroad  in  the  street  in  front  of  the  prem- 
ises for  some  years ;  that  there  was  one  side  track,  and  one 
double  or  three  rail  track,  laid  upon  an  embankment  alleged 
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to  have  been  three  feet  high  in  front  of  the  property ;  that 
in  August,  ISSO,  plaintiff  widened  the  embankment  on  the 
side  toward  the  property,  and  put  in  a  stone  retaining  wall ; 
that  such  additional  embankment  and  wall  were  two  feet 
high,  upon  which  an  additional  track  was  laid  and  used. 
The  increased  width  of  the  embankment  by  such  addition  is 
not  gpiven,  but  is  alleged  to  extend  within  ten  feet  of  the  line 
of  the  lot.  The  action  was  brought  to  recover  damages  to 
the  property  by  reason  of  such  further  use  and  appropria- 
tion of  the  street  and  operating  the  additional  track. 

The  allegations  of  damage  are  as  follows :  ^'  that  the  entire 
street  in  front  of  plaintiff's  said  lot  and  premises,  except  ten 
feet  of  the  sidewalk,  is  now  occupied  by  defendant's  said 
railroad,  the  ingress  to  and  egress  from  said  lot  and  premises 
by  Sixth  street  wholly  cut  off.  That  the  said  last  named 
track  is  a  permanent  structure,  intended  to  be  perpetually 
used  by  the  defendant,  and  is  in  constant  use  by  the  defend- 
ant for  running  of  trains  of  cars,  propelled  by  steam ;  that 
thereby  the  plaintiff's  property  is  endangered  by  sparks  of 
fire  from  defendant's  engines,  the  walls  of  her  said  house 
cracked,  the  plastering  torn  off,  the  rate  of  insurance  in- 
creased annually  in  the  sum  of  twenty-five  dollars,  the  rental 
value  thereof  decreased  in  one  hundred  dollars  per  month, 
and  large  quantities  of  dust,  cinders,  and  live  sparks  cast  in 
and  upon  her  said  house  and  the  personal  property  contained 
therein,  to  her  damage  in  the  sum  of  five  thousand  dollars." 

The  corporation  answered,  denying  severally  every  allega- 
tion of  the  complaint,  pleaded  specially  its  corporate  exis- 
tence, its  grant  of  right  of  way  in  the  street  by  an  ordinance 
of  the  city  of  Denver ;  admits  the  construction  of  a  side 
track  in  front  of  the  premises,  closing  with  the  following : 
^^  but  which  in  no  wise  injures  or  interferes  with  the  plaint- 
iff's alleged  property,  or  does  any  damage  or  injury  to  the 
plaintiff  whatever." 

The  case  was  tried  to  a  jury,  resulting  in  a  verdict  of  $2,500 
in  favor  of  defendant  in  error,  and  a  judgment  upon  the 
veiniict. 

Vol.  1—22 
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If  the  plaintiff  below  could  recover  at  all,  she  could  only 
do  so  for  the  new  and  increased  servitude  of  her  property, 
and  for  the  damages  sustained  by  the  increased  burden  by 
reason  of  the  extension  and  widening  of  the  grade  in  August, 
1889,  and  operating  a  track  upon  it.  It  is  conceded  that 
the  surface  of  the  railroad  embankment  was  at  the  estab- 
lished grade  of  the  street,  hence,  the  sidewalk  and  property 
were  below  the  grade  a  distance  equal  to  the  height  of  the 
wall  and  embankment. 

Analogous  questions,  and  questions  identical  have  several 
times  been  before  the  supreme  court  of  this  state,  as  well 
as  in  other  states  having  the  same  constitutional  provision. 
The  conclusion  in  all  has  been  that  a  recoverv  could  be  had 
in  all  cases  where  private  property  was  substantially  damaged 
by  the  construction  and  use  of  an  improvement,  public  in 
its  character,  and  this,  whether  the  injury  is  by  dii^ct  inva- 
sion or  consequential.  See  Denver  v.  Bayer^  7  Colo.  113 ; 
Longmont  v.  Parker^  14  Colo.  886 ;  JackBon  v,  Aekroyd^  15 
Colo.  588 ;  Rigney  v.  City  of  Chicago^  102  III.  64 ;  Chicago 
^,  W.  L  R.  R.  V.  AyreSy  106  III.  518;  Chicago  v.  Taylor^ 
125  U.  S.  161.  See  also  in  England,  case  of  Beckett  v.  Rail- 
road Co.,  L.  R.  C.  P.  82. 

The  widening  of  the  grade  and  putting  down  the  addi- 
tional track  having  been  conceded,  the  questions  are : 

First.  Was  there  a  substantial  damage  ? 

Second.  The  amount  of  damage. 

In  Denver  v.  Bayer,  (mpra,^  the  measure  of  damage  and 
rule  for  arriving  at  it  is  plainly  and  clearly  stated  to  be,  "  The 
measure  of  his  compensation  is  the  actual  diminution  in  the 
mai'ket  value  of  his  premises  for  any  use  to  which  they  may 
reasonably  be  put."  In  Chicago  v.  Taylor,  (jsupra,')  it  is 
said,  ^^  Has  the  value  of  this  property,  to  sell  or  rent,  been 
diminished  by  the  construction  ?  " 

It  will  be  observed  that  in  the  complaint  several  of  the 
allegations  of  damage,  as  such,  are  not  actionable  of  them- 
selves individually,  to  wit :  danger  from  fire  by  sparks,  the 
shaking  of  the  buildings,  increased  insurance,  etc.     If  a 
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foundation  had  been  laid  by  proper  proof  of  diminution  iu 
value,  such  facts  might  be  proved  as  individual  elements 
helping  to  make  up  or  causing  the  diminished  value^  but 
then,  a  trouble  would  arise.  There  were  two  ti*acks  con- 
structed  and  operated  before,  which  must,  in  a  greater  or  less 
degree,  have  caused  the  same  damage  and  inconvenience 
previous  to  the  construction  of  the  last  track,  and  it  would 
seem  impossible  to  show  how  much  of  the  aggregated  dam- 
age from  those  causes  existed  previous  to  the  laying  and  op- 
erating the  third  track.  The  nearer  proximity  of  the  third 
track,  and  increased  traffic,  would,  without  doubt,  increase 
and  aggravate  the  inconveniences,  but  how  much  it  might  be 
impossible  to  determine.  There  was  too  much  evidence  on 
these  causes  or  elements  of  damage,  and  too  wide  a  range 
was  allowed.  It  involved  the  entire  road,  instead  of  being 
confined  to  the  subject  of  inquiry,  and  in  point  of  time  it 
was  not  confined  to  its  proper  limits.  It  was  liable  to  mis- 
lead the  juiy  and  lead  it  to  a  consideration  of  the  causes  or 
elements  of  damage,  instead  of  the  actual  diminished  value 
of  the  property.  Such  evidence  should  not  be  admitted  ex- 
cept as  explanatory  of  an  actual  statement  of  an  amount  of 
damage  sustained.  While  the  opinions  of  witnesses  in  re- 
gard to  damage,  in  such  cases,  are  admissible  when  the  proper 
foundation  is  laid,  the  same  rule  does  not  apply  to  jurors. 
They  cannot  substitute  their  opinions,  formulated  upon  the 
evidence  of  elements  or  causes  of  damage,  for  proof  of  actual 
damage.  The  diminished  rent  of  the  property  for  any  and 
all  purposes  by  reason  of  the  construction  might  and  would  be 
proper  evidence  of  a  corresponding  diminution  iu  the  value 
of  the  property,  and  one  proper  method  of  reaching  it, — but 
the  inquiry  must  be  sufficiently  broad  to  cover  the  rental 
for  any  purpose.  Property  for  other  purposes  might  bring 
a  greatly  increased  rent,  and  be  in  no  way  desirable  for  resi- 
dence, consequently,  regardless  of  the  method  by  which  it  is 
reached,  the  only  question  to  be  determined  was, — ^how  much 
was  the  market  value  of  the  property  diminished  by  the  in- 
creased servitude?    Of  this  there  was  no  proof  whatever. 
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There  is  no  question  of  preponderance  of  evidence,  but  an 
absolute  want  of  all  evidence  upon  which  a  verdict  could  be 
predicated,  and  the  jury  was  left  to  infer,  conjecture,  or  guess 
at  damage.  A  jury  cannot  assume  and  perform  the  duties 
and  functions  of  appraisers.  There  was  no  evidence  what- 
ever of  a  market  value,  nor  of  any  demand  for  property  so 
situated,  or  the  property  in  question,  for  years  before  the 
addition  to  the  grade  and  laying  of  the  third  track,  nor  of 
diminished  value  by  reason  of  it.  The  attempt  to  show  a 
diminished  rent  resulted  in  failure.  On  cross  examination 
it  was  conceded  by  the  owner,  that  the  rent  from  August, 
1889,  to  the  time  of  bringing  suit  was  the  same  that  it  had 
been  from  January  1st  to  August.  We  think  the  court  erred 
in  refusing  a  judgment  of  nonsuit. 

For  the  reasons  above  given  the  judgment  will  be  reveraed 
and  the  cause  remanded  for  a  new  trial. 

Objections  are  urged  to  the  instructions  given,  and  the  re- 
fusal of  the  court  to  give  certain  instructions  asked.  We 
do  not  find  it  necessary  to  examine  them  at  length.  There 
was  no  evidence  to  which  they  were  applicable.  Sufficient, 
in  the  preceding,  has  been  said  to  indicate  what  the  proper 
instructions  should  be. 

Meversed. 


A.  W.  SiNDLINGBR,  APPELLANT,  V.  SeLAS  E.  JeWELL,  Ap- 

PELLEE. 

Air  Appeai.  must  be  Pbated  withik  FrvE  Days. — To  constitute  a 
valid  appeal  from  the  judgment  of  a  trial  court  to  this  court  under 
the  statute  of  1889,  the  appeal  must  be  prayed  within  five  days  from 
the  rendition  of  the  judgment.  Intervening  motions  to  vacate  the 
judgment, — ^for  new  trial,  and  the  like,  do  not  relieve  from  the 
statutory  requirement. 

Motion  to  Di%mi99  Appeal, 
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Mr.  A.  W.  SiKBUKGER,  pro  se. 

Mr.  W.  W.  White,  for  appellee. 

Per  Cijriam.  It  appears  from  the  record  in  this  case 
that  judgment  was  rendered  and  entered  of  record  on  the 
19th  day  of  June,  1891,  at  the  May  term  of  the  county  court 
of  Arapahoe  county.  That  thereafter  and  on  the  same  day 
defendant  prayed  an  appeal  to  the  district  court  of  Arapa- 
hoe county,  which  was  allowed  on  condition  of  filing  bond. 
That  on  the  7th  day  of  July,  A.  D.  1891,  the  same  being  one 
of  the  regular  days  of  the  July  term,  defendant  filed  a  mo- 
tion for  an  appeal  to  this  court,  which  motion  was  granted. 
That  on  the  11th  day  of  July  the  time  for  filing  the  bond 
and  perfecting  the  appeal  was  extended  one  week,  and  on 
the  17th  day  of  July,  1891,  said  bond  was  filed. 

The  appellee  moves  to  dismiss  the  appeal,  and  alleges  as  a 
ground  for  said  motion  that  the  appeal  was  not  prayed  for 
within  five  days  after  judgment  was  rendered  in  the  court 
below,  as  required  by  law.  This  motion  will  have  to  be  al- 
lowed. 

This  appeal  is  prosecuted  under  section  10  of  the  Code, 
entitled  An  Act  to  provide  a  code  of  procedure  in  civil  ac- 
tions for  courts  of  record,  etc.  Session  Laws,  1889,  page  77, 
which  provides  that  appeals  to  the  supreme  court  from  the 
district,  county  and  superior  courts  shall  be  allowed  in  all 
cases  where  the  judgment  of  the  court  appealed  from  be 
final  ♦  *  *  Provided  such  appeal  be  prayed  for  within  five 
days  after  the  time  of  rendering  the  judgment  or  decree. 

In  Ihmnff  v.  Nelson^  6  Colo.  89,  the  supreme  court  of 
this  state  in  construing  a  similar  statute  determined  that 
under  the  statute  an  appeal  to  the  supreme  court  must  be 
prayed  within  three  days  after  the  time  of  rendering  judg- 
ment or  entering  the  decree.  The  pendency  of  a  motion  to 
vacate  the  judgment  and  for  a  new  trial  does  not  relieve  the 
party  from  the  statutory  requirement.  A  similar  conclusion 
was  reached  in  Wille\ighhy  v.  Q-eorge^  6  Colo.  80. 
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These  cases  are  conclusive  upon  us  and  the  appeal  must 
be  dismissed. 

DiimUied. 


Henby  Gebhabd  bt  al.,  Appellants,  v.  Maud  C.  Smith 

ET  AL.,  Appellees. 

Action  on  Guabdian^s  Bond— Pabtiks  and  Pleadings.— It  is  not 
essential  to  a  recovery  a^inst  sureties  on  a  gnardian's  bond,  in  an 
action  against  them  on  behalf  of  the  minors  for  breaches  of  its  con- 
ditions by  the  guardian,  that  the  guardian  be  made  party  to  the 
action,  or  that  a  judgment  should  first  have  been  obtained  against 
him  which  he  had  failed  to  satisfy.  The  instrument  itself  stipu- 
lates for  the  faithful  discharge  by  the  guardian  of  the  obligations 
imposed  on  him  by  statute,  which  provides  that  it  may  be  put  in  suit 
against  aU  or  any  one  of  the  obligors  to  the  use  and  benefit  of  any 
person  entitled  by  breach  thereof.  Proceedings  for  accounting 
or  orders  of  court  need  not  precede  an  action  for  a  breach  of  the 
bond. 

Appeal  from  District  Court  fff  Wdd  County. 

Messrs.  Pence  &  Pence,  for  appellants. 

Mr.  H.  N.  Hatnes,  for  appellee. 

Richmond,  P.  J.  This  was  an  action  against  the  sureties 
on  a  guardian's  bond.  The  complaint  alleges  that  the  plaint- 
i&,  Ella  J.  Smith,  Maud  C.  Smith,  Nellie  M.  Smith  and 
Chandler  A.  Smith,  are  the  sole  and  only  heirs  at  law  of 
Melvina  A.  Smith,  deceased,  and  that  said  plaintiffs  as  said 
heirs  are  and  at  all  times  hei'ein  mentioned  have  been  the* 
owners  of  cei*tain  real  estate ;  that  on  the  19th  day  of  Jan- 
uary, A.  D.  1884,  Chandler  Smith  duly  obtained  letters  of 
guardianship  from  the  county  court  of  Weld  county,  Colo- 
rado, constituting  him  the  guardian  of  the  persons  and  estates 
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of  Ella  J.,  Maud  C,  Nellie  M.  and  Chandler  A.  Smith.  That 
on  the  15th  day  of  January,  A.  D.  1884,  Chandler  Smith  as 
piincipal  and  Henry  Gebhard  and  Henry  H.  Metcalf  as  sure- 
ties signed,  sealed  and  executed  their  joint  and  several  bond 
in  words  and  figures  as  follows : 

*'  Know  all  men  by  these  presents : — ^That  we,  Chandler 
Smith  as  principal,  and  Henry  Gebhard  and  Henry  H.  Met- 
calf, of  the  county  of  and  state  of  Colorado,  are 
held  and  firmly  bound  unto  the  people  of  the  state  of  Colo 
rado,  in  the  penal  sum  of  three  thousand  dollars,  current 
money  of  the  United  States,  to  which  payment  well  and 
ti'uly  to  be  made  and  performed,  we,  and  each  of  us,  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly, 
severally  and  firmly  by  these  presents. 

^*'  Witness  our  hands  and  seals  this  16th  day  of  January, 
A.  D.  1884. 

^^  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Chandler  Smith,  who  has  been  appointed  guardian 
for  Ella  J.  Smith,  Maud  C.  Smith,  Nellie  M.  Smith  and 
Chandler  A.  Smith,  minor  heira  of  Melvina  A.  Smith,  de- 
ceased, shall  faithfully  dischai'ge  the  office  and  trust  of  such 
guardian  according  to  law,  and  shall  render  a  fair  and  just 
account  of  his  guardianship  to  the  county  court  of  the  county 
of  Weld  from  time  to  time  as  he  shall  be  thereto  required  by 
said  court,  and  comply  with  all  the  ordei*s  of  said  court,  law- 
fully made,  relative  to  the  goods,  chattels  and  moneys  of  such 
minoi's,  and  render  and  pay  to  such  minors,  all  moneys, 
goods  and  chattels,  title  papera  and  effects  which  may  come 
to  the  hands  or  possession  of  such  guardian,  belonging  to 
such  minors  when  such  minoi-s  shall  be  thereto  entitled,  or 
to  any  subsequent  guardian,  should  such  court  so  direct,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
*  and  virtue.  (Signed,) 

*'  Chandler  Smith.  (Seal) 
"  Henry  Gebhard.  (Seal) 
"  Henry  H.  Metcalf.  (Seal)  " 

That  said  bond  was  duly  approved  and  filed ;  that  all  of  the 
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defendants  resided  in  the  county  of  Anipahoe,  and  that 
Chandler  Smith  the  principal  in  said  bond  is  and  for  a  long 
time  past  has  been  a  non-resident  of  the  state  of  Colorado, 
absent  therefrom  and  with  no  property  in  said  state.  That 
on  the  23d  day  of  December,  1887,  by  order  of  the  county 
court  of  Weld  county,  sitting  for  probate  business,  it  was 
dlily  ordered,  adjudged  and  considered  by  said  court  that  the 
lettera  of  guardianship  granted  to  said  Chandler  Smith  be 
and  the  same  were  vacated  and  revoked,  because  of  the  fail- 
ure of  said  guardian  to  discharge  his  duties  as  such  guar- 
dian. That  the  plaintiff,  Ella  J.  Smith,  is  of  full  age,  having 
attained  the  age  of  eighteen  years  on  the  18th  day  of  Febru- 
ary, 1887 ;  that  Maud  C,  Nellie  M.  and  Chandler  A.  are  still 
minors  ;  that  on  the  20th  day  of  March,  1889,  Daniel  Hawks 
was  duly  and  regularly  appointed  the  guardian  of  the  persons 
and  estates  of  said  minors. 

It  is  further  alleged  that  on  the  19th  day  of  Januaiy, 
Chandler  Smith  as  guardian  of  said  estates  entered  upon  the 
discharge  of  his  duties  and  filed  his  inventory  on  the  25th 
day  of  Februai-y,  1884,  in  which  he  described  the  real  prop- 
erty, shares  of  stock,  cash  on  hand  belonging  to  the  estate^ 
charging  himself  with  the  sum  of  $1,127.66.  That  he  contin- 
ued to  act  as  guardian  of  the  persons  and  estate  of  said  min- 
ors until  his  letter  was  revoked,  and  that  during  the  said 
time  Chandler  Smith  did  not  faithfully  discharge  the  office  and 
trust  of  said  guardian  accoi*ding  to  law,  and  did  not  render 
fair  and  just  accounts  of  his  guardianship  to  the  county  court 
of  Weld  as  required  by  law ;  that  the  only  account  filed  by 
him  as  guardian  was  filed  on  the  23d  day  of  December,  1887, 
from  which  account  it  appeared  that  the  only  credit  to 
which  he  was  entitled  as  said  guardian  was  the  sum  of 
$734.15  for  payment  made  by  him  for  the  benefit  of  said  four 
mind's ;  that  he  had  failed  and  neglected  to  discharge  his 
duties  as  guardian  for  the  estate  of  said  minoi-s,  in  that  he 
did  not  account  for  the  rent  of  the  real  property  of  said 
minors,  or  take  proper  care  to  obtain  sufficient  rent  for  said 
property  during  the  years  1885,  1886  and  1887.    That  here- 
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after  and  on  the  23d  day  of  December,  1887,  it  was  found 
by  the  said  court  that  after  charging  said  Chandler  Smith  as 
guardian  with  the  $1,127.66  received  by  him,  and  $50  rent  of 
real  property  received  for  the  year  1884,  and  $186.40  inter- 
est^ and  after  allowing  the  credits  so  claimed  by  said  guar* 
dian,  there  was  then  found  to  be  due  by  said  guardian  to  said 
minors  the  sum  of  $579.91,  with  interest  thereon  from  the 
20th  day  of  April,  1887,  and  it  was  f ui*ther  found  and  ad-^ 
judged  by  said  court  that  no  report  had  been  made  by  said 
guardian  of  the  renting,  hiring,  or  pi-oceeds  of  the  land  be- 
longing to  said  minors  since  the  year  1884,  for  which  said 
guardian  was  responsible.  It  is  alleged  that  a  fair  rental 
value  of  said  property  of  said  minora  for  the  }^ears  1885, 1886 
and  1887  was  $200  per  year,  which  would  have  been  obtained 
had  the  guardian  faithfully  discharged  his  duties  and  care* 
fully  and  properly  attended  to  the  interest  of  his  said  wards ; 
that  said  guardian  had  neglected  and  failed  to  account  to 
said  plaintiffs,  or  any  of  them,  for  the  rental  value  or  for 
any  portion  of  the  said  sum  of  money  found  to  be  due  to 
them. 

To  the  complaint  a  demurrer  was  interposed:  First,  be- 
cause the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  and,  second,  that  there  was  a  defect  of 
parties  defendant,  in  this,  that  Chandler  Smith  the  principal 
in  the  bond  sued  upon,  was  not  made  a  defendant  in  the 
cause.  This  demurrer  was  overruled  and  defendants'  answer 
practically  denied  the  averments  in  the  complaint.  Several 
defenses  were  set  up.  To  the  second  and  third  defenses 
plaintiffs  demurred,  which  was  sustained.  Trial  was  had  to 
a  jury  and  resulted  in  a  verdict  for  plaintiffs  in  the  sum  of 
$1,189.50.  Motion  for  a  new  trial  overruled  and  judgment 
entered.  To*  reverse  which  judgment  appellants  prosecute 
this  appeal. 

Appellants' contention  is  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  in  support 
of  this  contention  argue  that  Chandler  Smith,  principal  in 
ihe  bond,  should  have  been  made  a  party  to  the  action.     We 
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do  not  think  it  necessary  to  discuss  the  question  of  non-joinder 
or  misjoinder  of  parties,  as  the  appellants  have  not  properly 
presented  the  question.  But  appellants  contend  that  not- 
withstanding this  no  joint  right  of  action  was  shown  in  the 
guardian  Hawks,  and  the  plaintiff  Ella  J.  Smith,  nor  were 
any  facts  alleged  giving  Ella  J.  Smith  the  right  to  sue,  and 
that  there  was  lacking  in  the  complaint  certain  allegations 
which  were  essential  to  a  cause  of  action  against  the  sureties. 
That  is,  that  no  breach  of  the  bond  was  alleged ;  that  it  does 
not  appear  from  the  complaint  that  the  probate  court  ever 
ordered  Chandler  Smith  to  render  any  account ;  it  does  not 
allege  that  he  failed  to  comply  with  all  the  orders  of  the 
court ;  and  that  there  appears  no  order  of  the  court  direct- 
ing him  to  pay  anything  to  any  of  the  minors  or  to  any  sub- 
sequent guardian.  In  addition  to  this^  appellants  contend 
that  before  suit  could  be  instituted  against  the  sureties  a 
judgment  should  have  been  obtained  against  the  principal. 
In  other  words,  it  should  have  appeared  that  proceedings 
had  been  instituted  against  Chandler  Smith  and  damages 
awarded,  and  that  be  had  failed  to  pay  the  damages. 

We  are  unable  to  agree  with  this  contention.  The  con- 
dition of  the  obligation  was  in  the  language  of  the  statute, 
and  is  to  the  effect  that  the  said  Chandler  Smith  shall  faith- 
fully discharge  the  office  and  trust  of  such  guaitlian  accord- 
ing to  law.  ♦  ♦  ♦  He  was  bound  therefore  to  faithfully 
discharge  the  obligation  imposed  upon  him  by  the  statute, 
regardless  of  any  orders  or  any  demands  for  an  accounting, 
or  any  proceedings  by  the  heirs  or  their  repi*esentatives 
against  him.  The  language  of  the  statute  and  the  bond  is 
broad  enough  to  subject  him  to  an  action,  providing  it  is  al- 
leged and  proven  that  he  did  not  faithfully  discharge  the 
office  and  trust  of  guardian  according  to  law.  . 

The  complaint  alleges  that  after  entering  upon  the  duties 
of  such  guardian  he  filed  an  inventory  and  subsequently  filed 
^n  account,  and  in  distinct  terms  avers  that  he  did  not 
faithfully  discharge  the  office  and  trust  of  such  guardian  ac- 
cording to  law,  and  did  not  render  fair  and  just  accounts  of 
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his  guardmnsliip)  but  that  he  failed  to  account  for  the  rent 
of  real  property  belonging  to  the  estate ;  that  he  failed  to 
take  proper  care  of  said  propeity  and  to  obtain  sufficient 
rent  for  the  same  for  the  period  of  three  years. 

It  cannot  be  questioned  that  one  who  assumes  the  position 
of  guardian  is  bound  to  act  faithfully  and  earnestly  in  the 
interest  of  his  wards ;  that  he  is  bound  to  account  under  the 
law  for  all  moneys  he  may  receive  belonging  to  the  estate ; 
that  he  is  bound  to  look  after  the  realty  and  to  procure  as 
great  a  revenue  from  the  same  as  he  can. 

Tlie  statute  provides  *  *  *  ^«  that  the  bond  shall  be  taken 
to  the  people  of  the  state  of  Colorado  and  shall  not  become 
void  upon  the  first  recovery,  but  may  be  put  in  suit  from 
time  to  time  against  all  or  any  one  or  more  of  the  obligors 
and  to  the  use  and  benefit  of  any  person  entitled  by  a  breach 
thereof,  until  the  whole  penalty  shall  be  recovered  there- 
on." *  ♦  ♦ 

We  think  this  provision  of  the  statute  disposes  of  the  pro- 
position that  Chandler  Smith  should  have  been  made  a  party 
to  the  action.  The  language  of  the  statute  Is, — ^^  put  in  suit 
from  time  to  time  against  all  or  any  one  or  more  of  the  ob- 
ligors to  the  use  and  benefit  of  any  person  entitled  by  breach 
thereon.  *  *  *  '* 

The  further  contention  of  appellants,  that  there  must  be 
some  order  of  the  court  directing  the  guardian  to  pay  the 
money  found  due  to  the  heirs  or  his  successor,  cannot  be  sup- 
ported in  reason  or  by  authority.  From  the  record  we  learn 
that  at  the  time  Chandler  Smith,  the  guardian,  rendered 
his  accounts  there  was  found  due  from  him  to  the  estate  a 
certain  sum  of  money ;  that  thereafter  it  was  found  upon 
investigation  and  so  adjudged  by  the  court  that  he  had  been 
guilty  of  neglecting  his  duties  in  caring  for  the  realty  be- 
longing to  the  estate.  This  is  an  adjudication  which  clearly 
establishes  that  he  had  failed  in  his  duty  as  guardian  ;  that 
he  had  failed  in  the  execution  of  the  trust  reposed  in  him 
and  thereby  occasioned  the  breach  in  the  obligation. 

In  Wolfe,  Adm'r,  et  al  v.  The  State.  59  Miss.  838,  it  was  held 
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that  the  bond  being  conditioned  that  the  guardian  shall  de- 
liver the  ward's  property  according  to  the  order  of  the  court, 
or  direction  of  law,  the  suit  is  maintainable  if  he  dies  after 
filing  his  inventory  and  before  the  time  for  another  official 
act. 

The  case  at  bar  is  much  stronger  than  the  one  above  cited, 
which  clearly  indicates  that  the  conclusion  we  have  here 
reached  is  correct.  See  Bonhan  v.  The  People^  far  the  Uie^ 
etc.,  102  111.  484. 

We  are  clearly  of  the  opinion  that  a  breach  of  the  bond 
was  duly  alleged  and  that  sufficient  appears  in  the  complaint 
to  constitute  a  cause  of  action  against  the  sureties ;  that  it 
was  not  necessary  for  the  action  to  have  been  commenced  and 
judgment  obtained  against  the  principal  before  suit  could  be 
instituted  against  the  sureties. 

Seeing  no  error  in  the  record,  the  judgment  must  be  af* 
firmed. 

AffirmecL 


S.  G.  Collins  and  J.  W.  Shackelford,  Appellants,  v, 

James  A.  McGlubg,  Appellee. 

1.  Sale  of  Real  Estate  by  Agents —Total  Proceeds  BELOire  to 

OwNEB. — The  owner  of  city  lots  employed  two  persons  associated 
together  as  real  estate  agents  to  sell  them,  and  fixed  the  price  at 
$14,000.  A  purchaser  was  secured  by  the  agents  at  $16,000,  to 
whom  a  deed  was  executed  direct  by  the  owner,  the  agents  ac- 
counting only  for  $14,000,  claiming  that  to  be  the  full  sum  received, 
and  being  paid  a  commission  thereon  by  the  employer.  On  dis- 
covering that  $16,000  had  been  received  from  the  purchaser  the 
owner  first  demanded  a  return  of  the  check  given  for  commissions, 
which  was  returned,  then  sued  the  agents  for  the  additional  $2,000 
and  recovei*ed.  The  judgment  being  right  on  the  merits,  and  the 
issues  all  having  been  found  in  favor  of  the  plaintiff  and  well  sup- 
ported by  evidence,  it  must  be  affirmed. 

2.  Defenses  not  Available  unless  Consistent  with  the  Facts. — 

The  issue  tendered  by  defendants,  that  they  were  themselves  the 
purchasers  of  the  property  at  $14,000,  and  re-sold  it  od  their  own 
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account  for  $16,000,  is  inconsistent  with  the  evidence  that  they 
were  employed  by  the  owner  as  agents  to  sell  the  property  for  him, 
with  their  report  to  him  of  a  sale  to  the  purchaser  at  $14,000,  with 
their  acceptance  of  a  commission  on  that  sum,  and  with  their  state- 
!  ment  to  the  purchaser  that  the  $16,000  paid  by  him  was  the  plaint- 

IfTs  price  for  the  property.  There  is  no  ground  for  saying,  in  view 
of  these  facts,  that  this  issue  was  not  correctly  determined  against 
them. 
8.  Retttrn'  op  Kohey  Paid  not  Conclusive  op  Settlement. — As  to 
the  other  issue  tendered  by  defendants,  that  the  cause  of  action 
had  been  compromised  and  settled  before  suit,  the  same  was  largely 
based  on  the  fact  that  plaintiff,  on  learning  of  the  true  considera- 
tion for  the  sale,  demanded  and  received  a  return  of  the  check 
which  had  been  delivered  defendants  for  commissions.  The  testi- 
mony of  defendants  that  the  return  of  this  check  was  accepted  by 
plaintiff  in  full  settlement  of  the  transaction  was  contradicted  by 
plaintiff,  and  his  testimony  was  sufficiently  corrobated  to  sustain 
the  finding  of  the  issue  in  his  favor. 

Appeal  from  District  Court  of  Arapahoe  County. 

Messrs.  Benedict  &  Phelps  and  Boal  &  Jackson,  for 
appellants. 

Messrs.  Babtels  &  Blood,  for  appellee. 

Richmond,  P.  J.  The  complaint  alleges  that  plaintiff 
McClurg  was  the  owner  of  certain  real  estate  situate  in  the 
city  of  Denver,  and  employed  the  defendants,  who  were  real 
estate  agents,  to  find  a  purchaser  for  the  property  and  to  sell 
the  same  for  him  at  the  best  possible  price  that  could  be  ob- 
tained. That  the  agents  informed  him  that  they  could  get 
il 4,000  for  the  property,  and  that  relying  upon  said  defend- 
ants as  his  agents  and  believing  the  sum  of  $14,000  to  be  the 
best  price  which  they  as  his  agents  could  procure  for  said  pro- 
perty, authorized  and  directed  the  defendants  to  sell  said  pro- 
perty for  the  sum  of  $14,000.  Defendants  informed  the 
plaintiff  that  S.  H.  Elbert  was  the  purchaser,  and  prepared 
a  conveyance  and  inserted  therein  as  a  consideration  the 
sum  of  $16,000,  and  represented  that  they  had  inserted  this 
larger  consideration  at  the  request  of  the  purchaser ;  that  re- 
lying upon  these  representations  plaintiff  executed  a  convey- 
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ance  and  consummated  the  sale,  i-eceiving  as  the  purchase 
price  the  sum  of  $1 4,000;  that  defendants  actually  received 
and  Elbert  actually  paid  the  sum  of  916,000  for  the  property ; 
that  this  fact  was  discovered  after  the  consummation  of  the 
sale,  and  this  action  is  brought  to  recover  the  sum  of  $2,000. 

Defendants,  answering  the  complaint,  specifically  deny  the 
allegations  therein,  and  for  a  second  defense  deny  the  agency 
and  employment ;  admit  the  sale  for  '$16,000  to  Elbert,  and 
allege  that  they  became  the  purchasers  at  a  net  price  with- 
out any  commissions  for  the  sum  of  814,000 ;  but  that  before 
the  conveyance  was  made  to  them  Elbert  became  the  pui^ 
chaser,  and  the  property  was  conveyed  by  plaintiff  directly 
to  Elbert  for  the  purpose  of  avoiding  unnecessary  convej'- 
ances.  They  further  aver  that  at  the  time  the  plaintiff 
made  the  conveyance  he  was  fully  informed  of  the  facts  and 
ratified  and  confirmed  all  that  defendants  had  done. 

For  a  third  defense  they  allege  a  settlement  and  compro- 
mise by  and  between  the  parties  to  the  action,  which  com- 
promise consisted  in  defendants  returning  to  plaintiff  a  check 
for  |i850,  which  plaintiff  had  given  to  defendants  at  the  time 
of  the  execution  of  the  conveyance  to  Elbert  as  a  mere  gra- 
tuity, and  as  expressive  of  his  good  will  and  satisfaction  of 
the  sale  which  had  been  consummated. 

The  replication  is  a  specific  denial  of  the  new  matters  al- 
leged in  the  defense.  A  jury  was  waived  and  the  cause  was 
tried  to  the  court,  and  the  court  found  that  plaintiff  was  en- 
titled to  recover  the  entire  $2,000  with  interest.  Upon  which 
finding  judgment  was  entered,  and  to  reverse  this  judgment 
appellants  prosecute  this  appeal. 

The  contention  of  appellants  is,  fii*st,  that  the}^  were  never 
employed  as  the  agents  of  plaintiff  to  sell  the  property,  but  that 
they  were  purchasers,  and  as  evidence  of  this  they  produced 
the  following  paper : 

**  OflBce  of  Collins  &  Shackelford. 
"  Denver,  Colorado,  Mar.  6, 1889. 

"  Received  of  Collins  &  Shackelford  for  S.  G',  Collins,  the 
sum  of  $600,  being  part  purchase  money  on  following  de- 
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scribed  property ;  Lots  No.  1,  2,  3,  4,  5  and  6,  in  Block 
No.  16  Arlington  Heights.  The  balance  of  «18,500  to 
be  paid  on  presentation  of  a  good  and  sufficient  wairanty 
deed,  and  evidence  of  title,  on  the  following  terms  ;  $5,500, 
note  of  this  date  for  $3,000  with  interest  at  8  per  cent  per 
annum,  due  on  or  before  one  year,  and  secured  by  trust  deed 
on  said  lots  subject  to  a  certain  note  of  $5,000  dated  Dec.  2, 
1886,  favor  of  E.  C.  Whitsett,  with  interest  at  7  per  cent 
per  auAum,  and  secured  by  deed  of  trust  on  said  property, 
which  said  note  of  $5,000  and  interest  from  this  date  is  to  be 
assumed  by  said  Collins  or  his  assigns. 

^^  In  case  such  evidence  of  title  is  not  furnished,  the  amount 
of  this  receipt  to  be  refunded. 

^*'  I  hereby  agree  to  all  the  above  conditions. 

**  S.  G.  CoLLiKs,  James  A.  McClurg, 

Purchaser.  Owner. 

«  Signed  3, 12,  '89." 

And  second,  if  they  were  agents,  defendants  say  that  at 
the  time  they  surrendered  the  check  for  $350  plaintiff  agreed 
that  it  should  be  in  settlement  of  any  demands  against  them. 
And  on  the  14th  day  of  March  they  obtained  a  deed  directly 
from  McClurg  to  Elbert,  and  as  they  claim,  to  avoid  the  ex- 
ecution of  additional  conveyances. 

The  plaintiff's  contention  is  that  they  were  his  agents  from 
the  first  to  the  last,  and  that  he  never  considered  them  in 
any  other  light ;  that  he  never  recognized  them  as  purchas- 
ers, nor  did  he  understand  that  at  the  time  he  was  executing 
the  above  recited  paper  that  he  was  so  recognizing  them. 
That  they  never  intimated  directly  or  indirectly  that  they  were 
receiving  more  than  $14,000  for  the  property,  and  that  when 
he  first  learned  this  he  immediately  demanded  the  return  of  his 
check  for  $350 ;  that  at  that  time  he  neither  admitted  di- 
rectly or  indirectly  that  it  was  in  full  settlement  of  his  claim. 

From  the  above  statement  it  will  be  observed  that  there 
Were  practically  two  issues:  First,  The  employment  and 
agency  by  plaintiff  of  defendants ;  and,  second,  Was  there 
such  a  compromise  and  settlement  as  would  bind  the  plaintiff. 
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Plaintiff  testified  that  a  long  time  prior  to  the  sale  he  had 
various  convei-sations  with  the  defendants  concerning  a  sale 
of  the  property ;  that  their  sign  as  real  estate  agents  was 
placed  upon  the  propeity;  that  some  time  after%vards  and 
while  he  was  absent  from  the  state  and  in  the  city  of  Wash* 
ington  he  received  various  telegrams  in  reply  to  which  he 
stated  that  he  would  take  $14,000  for  six  lots ;  that  there* 
after  defendants  brought  to  him  a  certain  paper  for  his  sig* 
nature,  and  subsequently  they  brought  to  him  a  deed  of  con- 
reyance  in  which  the  consideration  was  nominated  as  916,000 ; 
that  at  the  time  of  the  execution  of  this  conveyance  to  El- 
bert he  remarked  the  fact  that  the  consideration  actually  ex- 
pressed was  in  excess  of  the  considemtion  to  be  paid,  to 
which  one  of  the  defendants  replied  that  it  was  for  the  pur- 
pose of  booming  real  estate ;  that  they  had  some  conversa- 
tion concerning  commissions  in  which  he  asked  them  not  to 
press  him  too  hard  in  this  particular,  to  which  they  replied 
they  would  not  strike  him  for  the  regular  commission,  which 
would  be  5  per  cent  for  the  first  $5,000,  and  2^  per  cent  for 
the  balance,  but  would  strike  for  2\  per  cent  straight,  and 
that  thereupon  he  gave  them  a  check  for  $350. 

Elbert  testified  that  he  paid  for  the  property  $16,000,  and 
that  he  was  informed  it  was  the  seller's  price.  After  dis- 
covering the  fact  that  defendants  had  received  the  sum  of 
$16,000,  as  the  purchase  price  of  the  property,  McClurg 
called  upon  them  and  in  a  somewhat  excited  state  demanded 
the  return  of  his  check  for  $350,  which  was  given  him  and 
immediately  destroyed  by  plaintiff. 

The  court  found  both  issues  in  favor  of  plaintiff,  and  we 
are  inclined  to  think  that  its  conclusion  was  correct.  True 
it  is  that  there  is  a  conflict  of  testimony  relative  to  the  com- 
promise and  settlement,  still  we  think  that  there  is  sufiBcient 
evidence  in  the  case  to  wantint  the  court  in  finding  the  is- 
sues favorable  to  the  plaintiff. 

On  the  4th  day  of  March,  1889,  the  defendants  wired 
plaintiff  at  Washington,  D.  C,  as  follows :  "  Can  get  you 
fourteen  thousand  doUara  for  the  six  lots.     Answer  immedi- 
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ately."  To  this  dispatch  plaintiff  answered :  *'  Will  sell  six 
lots  for  fourteen  thousand  dollars."  On  the  return  of  plaint- 
iff he  received  the  information  from  the  defendants  that 
Elbert  was  the  purchaser  for  the  sum  of  $14,000.  It  is  ad- 
mitted that  this  was  the  sum  that  was  paid  to  plaintiff,  and 
out  of  which  sum  he  paid  to  defendants  $850  as  commissions 
for  their  services  in  procuring  a  purchaser.  The  fact  that 
the  defendants  took  the  sum  of  $350  as  commissions  Was  by 
them  an  admission  of  the  relation  of  principal  and  agent  be- 
tween the  parties. 

The  claim  made  by  defendants  that  the  execution  and  de- 
livery of  the  check  for  $350  was  a  mere  matter  of  gratuity 
and  good  will,  and  not  in  the  nature  of  a  charge  for  services, 
is,  in  our  judgment,  unsupported  by  the  evidence  and  con- 
trary to  the  usual  custom  among  business  men.  It  is  to  say 
the  least  a  draft  upon  the  imagination  to  admit  this  claim. 
We  deem  it  unnecessary  to  recite  further  from  the  evidence 
to  support  our  conclusion  that  the  relation  of  agent  and 
principal  was  fully  established  and  that  the  finding  of  the 
coui't  upon  this  issue  was  correct. 

We  now  come  to  the  second  issue :  Did  the  surrender  of 
the  check  by  defendants  to  plaintiff  constitute  a  settlement 
which  could  be  pleaded  in  bar  of  his  right  to  recover  the 
$2,000  received  from  Elbert  over  and  above  the  amount  ac- 
pounted  for  to  him  ?  As  before  said,  upon  this  phase  of  the 
case  there  is  some  conflict  of  testimony,  but  we  are  inclined 
to  the  opinion  that  there  was  sufficient  evidence  to  sustain 
the  findings  of  the  court,  and  under  the  well  recognized 
rule  of  the  supreme  court  of  this  state  we  would  not  be  war- 
ranted in  disturbing  this  finding.  And  in  addition  we  may 
say  we  are  clearly  of  the  opinion  that  the  demand  by  the 
defendants  of  the  plaintiff  for  commissions  was  under  the 
circumstances  clearly  illegal.  They  were  not  entitled  to  re- 
ceive it  and  he  was  therefoi*e  justified  in  demanding  the  re- 
turn of  the  check.  This  action  on  his  part  did  not  amount 
to  an  estoppel  and  a  bar  to  this  action. 

An  agent  seeking  to  uphold  a  transaction  between  him- 
VoL.  1—28 
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self  and  his  principal,  or  a  principal  to  avoid  a  transaction 
between  himself  and  his  agents,  is  bound  under  the  rule  to 
assume  the  burden  of  proof  and  show  that  he  gave  to  his 
principal  the  same  advice  in  the  matter  as  an  independent, 
disinterested  adviser  would  have  done,  and  that  he  made  a 
full  disclosure  of  all  he  knew  respecting  the  property,  and 
that  the  principal  knew  with  whom  he  was  dealing  and  made 
no  objections,  and  finally  that  the  consideration  was  fair  and 
just. 

It  can  truthfully  be  said  that  the  defendants  did  not  sat- 
isfactorily establish  the  fact  to  be  that  the  check  was  I'eceiv- 
ed  in  full  settlement.  McClurg  denies  it ;  the  conversation 
between  Elbert  and  defendants  as  detailed  by  him  corrobo- 
rates McClurg  in  his  statement.  The  entire  transaction  ap- 
pears to  be  tainted  with  wrong,  and  the  mere  fact  of  the  deed 
containing  a  consideration  of  $16,000  in  no  sense  can  be 
claimed  as  putting  the  plaintiff  upon  his  guai*d.  Especially 
so,  if  this  be  true  (and  the  court  so  found),  that  they  repre- 
sented to  him  that  the  object  of  so  expressing  the  considera« 
tion  was  to  boom  real  estate. 

^^  The  most  open,  ingenuous,  and  disinterested  dealing  is 
required  of  a  confidential  agent  while  he  consents  to  act  as 
such ;  and  there  must  be  an  unambiguous  relinquishment  of 
his  agency  before  ho  can  acquire  a  personal  interest  in  the 
subject  of  it.  To  leave  a  doubt  of  his  position  in  this  respect 
is  to  turn  himself  into  a  trustee.  It  is  unnecessary  to  recur 
to  authority  for  a  principle  so  familiar  or  so  accordant  with 
common  honesty."  Bartholomew  v,  Leach^  7  Watts  472; 
Bowman  v.  Officer^  58  Iowa  640. 

When  an  agent  is  found  recently  after  his  sale  to  have  ac- 
quired a  beneficial  intei'est  in  the  property  under  the  pur- 
chaser, strong  presumption  of  indirection  and  attempted 
evasion  arises,  which  he  is  required  to  remove  by  good  and 
convincing  evidence.     Walker  v.  CoLrrington^  74  111.  446. 

The  above  principles  are  certainly  applicable  to  the  trans- 
actions as  set  forth  in  the  record.  But  the  general  rule  con- 
trolling the  relation  of  principal  and  agent  is  so  plain  and 
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well  known  that  none  who  occupy  that  relation  ought  to 
make  mistakes  or  go  wrong.  Here  the  evidence  clearly  dis- 
closes that  the  relation  of  principal  and  agent  existed ;  that 
the  plaintiff  McClurg  employed  the  defendants  to  sell  the 
property ;  that  they  represented  to  him  that  they  could  obtain 
914,000  for  the  six  lots  ;  and  that  they  represented  to  Elbert 
that  the  seller's  price  was  $16,000;  that  Elbert  paid  the 
|;16,000 ;  that  McClurg  received  but  $14,000,  and  the  $2,000 
was  retained  by-  the  defendants ;  that  the  discovery  of  the 
fact  that  the  property  was  sold  for  $16,000  occurred  after  the 
execution  of  the  conveyance,  which  was  made  to  the  vendee 
by  the  vendor. 

Agents  actual  or  constructive  occupy  a  relation  of  trust  with 
peculiar  opportunities  for  fraud  upon  their  principals.  The 
rules  of  law  in  respect  of  transactions  between  men  concern- 
ing the  interest  in  trust  are  in  some  particulars  even  more 
unfavorable  to  the  agents  than  the  rules  relating  to  attorney 
and  client  are  to  the  attorney.  *  *  ♦  Bigelow  on  Law  of 
Fraud,  §  296. 

Having  concluded  that  the  findings  of  the  court  were  cor- 
rect and  that  the  plaintiff  was  entitled  to  recover  the  entire 
sum  of  $2,000,  the  question  now  arises,  are  the  defendants 
entitled  to  any  compensation  for  their  services  in  procuring 
the  purchaser  of  the  property  ? 

In  PraU  v.  Patterson^  112  Pa.  St.  476,  this  doctrine  is  an- 
nounced: A  real  estate  broker's  commissions  are  earned 
whenever  he  has  procured  a  buyer  who  will  comply  with  the 
conditions  fixed  by  his  principal  for  the  property  proposed 
to  be  sold,  but  this  rule  depends  not  only  upon  the  fact  that 
the  broker  is  to  be  regarded  as  the  agent  of  the  seller,  but 
that  as  such  agent  he  acts  with  the  utmost  good  faith 
towards  his  principal.  The  intentional  concealment  of  impor- 
tant and  material  facts  from  the  knowledge  of  his  principal 
by  a  broker  employed  to  sell  real  estate  will  deprive  him  of 
his  right  to  commissions  for  procuring  a  buyer. 

In  Cottom  V,  Hollidayy  69  111.  177,  it  is  said,  if  an  agent 
make  any  profits  in  the  case  by  any  concealed  management 
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either  in  buying  or  selling,  or  other  transactions  on  account 
of  his  principal,  the  profits  will  belong  exclusivelj  to  the 
principal. 

In  Merriman  v.  Davia^  81  111.  404,  it  is  announced  that  where 
an  agent  is  authorized  to  sell  the  land  of  his  principal  at 
a  fixed  price,  if  he  sells  it  for  a  higher  price  he  must  account 
to  his  principal  for  the  excess. 

In  Porter  et  aL  v.  Silver^  36  Ind.  295,  the  court  say,  if  an 
agent  does  not  perform  his  duty  or  is  guilty  of  gross  negli- 
gence or  gross  misconduct  or  gross  unskilfulness,  he  not 
only  becomes  liable  to  his  principal  for  the  damages  the  lat- 
ler  may  have  sustained  but  he  also  forfeits  all  claim  to  com- 
missions. 

In  Sea  v.  CarperUer  et  aL^  16  Ohio  St.  412,  it  is  said : 
Where  an  agent  is  unfaithful  to  the  trust  and  abuses  the 
confidence  reposed  in  him  by  his  principal,  where  he  mis^ 
conducts  himself  in  the  business  of  his  agency,  he  may  be 
deprived  of  commission  and  compensation. 

The  ag^nt  must  act  in  the  utmost  good  faith,  especially 
where  he  is  entitled  to  a  commission  on  the  procurement  of 
a  person  ready  and  willing  to  purchase.  Any  concealment 
from  his  principal  in  any  way  bearing  on  the  transaction 
will  defeat  his  claim  for  compensation.  Bell  v.  McOannell^ 
37  Ohio  St.  396  ;   WadswoHh  v.  Adams,  138  U.  S.  880. 

Where  the  confidential  relation  of  principal  and  agent 
exists  the  onus  is  upon  the  agent  to  show  that  the  transac- 
tion was  fair  and  equitable,  that  he  gave  all  the  advice  with- 
in his  knowledge  pertaining  to  the  subject  of  the  sale  and 
the  value  of  the  property,  and  that  there  was  no  suppression 
or  concealment  which  might  have  influenced  the  conduct  of 
the  principal.  It  is  the  purpose  of  the  courts  to  see  that 
the  agent  by  reason  of  the  confidence  reposed  in  him  by  the 
principal  secures  to  himself  no  advantage  from  the  contract, 
and  when  the  transaction  is  seasonably  challenged  a  pre- 
sumption of  its  invalidity  arises,and  the  agent  then  assumes 
the  burden  of  making  it  affirmatively  appear  that  he  dealt 
fairly,  and  in  the  richest  of  £aith,  imparted  to  his  principal 
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all  the  information  concerning  the  property  possessed  by 
him. 

A  careful  and  repeated  reading  of  the  record  in  this  case 
convinces  us  that  the  defendants  departed  widely  from>  the 
general  rule  regulating  the  conduct  of  principal  and  agent. 
We  are  satisfied  from  the  evidence  that  they  never  made 
known  to  the  plaintiff,  their  principal,  the  precise  considera- 
tion to  be  paid  for  the  property  by  S.  H.  Elbert.  We  are 
satisfied  also  that  had  the  plaintiff  acquiesced  the  defendants 
would  have  retained  not  only  the  ^2,000,  but  the  $850 
charged  as  commission,  but  being  discovered  in  their  wrong 
doing  they  sought  to  avoid  further  responsibility  as  agents 
and  to  retain  $2,000  by  surrendering  $850,  which  latter  sum 
they  allege  was  merely  given  as  a  good  will  by  plaintiff  to 
them.  We  cannot  reach  any  other  conclusion  than  that 
there  was  such  concealment  and  misrepresentation  in  this 
case  by  them  as  agents  as  to  deprive  them  of  any  right  to 
commissions,  and  to  obligate  them  to  pay  the  $2,000  with 
interest  as  in  the  judgment  it  is  recited. 

The  judgment  must  be  affirmed. 


<*••» 


S.   Babton  Stbang,  Appellant,  v.    W.  B.  Mubphy, 

Appellee. 

1.  Right  of  Pabtnkbship  to  Dbfevd  Sutt  aoaihst  one  Pabtner. 

— ^A  promissory  note  executed  by  one  member  of  a  partnership  firm, 
consisting  of  two  members,  in  part  payment  of  horses  purchased 
for  the  firm  is  a  partnersiiip  debt,  and  suit  being  brought  thereon 
by  the  payee,  who  made  the  sale  and  knew  the  facts,  it  was  error 
to  deny  an  application  of  the  partnership  firm  to  join  the  other 
partner  as  defendant,  in  order  that  the  firm  might  assert  its  right  to 
recoup  damages  aUeged  to  have  been  sustained  by  it  in  the  pur- 
chase of  the  animals. 

2.  Statutobt   Bioht  of  Rbcoxtpmeht. — The  statutory  requirement 

that  aU  matters  of  difference  growing  out  of  the  same  transaction 
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be  adjudicated  in  one  action  is  not  defeated  by  the  giving  and  ao- 
oepting  of  the  individual  note  of  one  partner,  as  evidence  of  a  pari- 
nership  debt,  when  suit  is  brought  thereon  by  the  payee  and  the 
firm  applies  for  leave  to  defend  and  ofhet  its  damages  growing  oat 
of  the  transacUon  for  which  the  note  was  given. 

Appeal  from  District  Court  of  Arapahoe  Oountt^. 
Messrs.  Waldron  &  Hlllhousb,  for  appellant. 

Reed,  J.  In  May,  1887,  the  firm  of  Strang  Bros.,  consist- 
ing of  two  persons,  of  which  appellant  was  a  member,  bought 
from  appellee  six  large  mares  for  the  sum  of  $1,500.  The 
purchase  was  made  for  the  firm  in  the  city  of  Denver  by  the 
appellant,  payment  was  made  for  the  horses  in  cash,  except 
the  sum  of  $400,  for  which  appellant  gave  his  individual 
note,  the  following  being  a  copy : 

«  $400.  Denver,  Colo.,  May  11, 1887. 

*'  Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
W.  B.  Murphy  four  hundred  dollars,  at  the  Colorado  Nation- 
al Bank  of  Denver,  with  interest  at  10  per  cent  per  annum 
from  date  until  paid. 

"  Value  received. 
"  Non-negotiable.  S.  Barton  Strang.*' 

At  the  time  the  following  bill  of  sale  and  warranty  was 
made  by  appellee  and  delivered : 

"Denver,  Colo.,  May  11, 1887- 

"  Received  from  Strang  Bros.,  by  S.  B.  Strang,  fifteen  hun- 
dred dollars  in  payment  for  one  span  black  Norman  mares, 
(2780  pounds) ;  one  span  large  bay  mares ;  one  span  large 
bay  mares,  one-half  breed  Clyde.  These  mares  are  guaran- 
teed sound  in  every  respect,  and  Strang  Bros,  are  guaranteed 
against  loss  from  any  sickness  affecting  the  mares  at  date 
hereof.  W.  B.  Murphy." 

It  is  alleged  and  tacitly  conceded  that  within  a  few  days, 
one,  a  very  valuable  mare,  of  the  value  of  $460,  died  from 
effects  of  disease  existing  at  the  time  of  the  sale.  In  May, 
1890,  appellee  brought  suit  upon  the  note.    The  defendant 
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set  up  the  above  facts  in  answer,  and  the  loss  sustained  by 
the  death  of  the  mare,  as  a  set-off,  and  by  further  answer 
and  cross-complaint  defendant,  after  stating  the  facts  above 
mentioned,  set  up  the  partnership,  the  purchase  of  the  mares 
as  a  partnership  purchase,  the  making  of  the  note  individu- 
ally for  the  partnership  debt,  the  knowledge  of  the  fact  by 
the  plaintiff,  the  non-residence  of  the  plaintiff,  etc.,  praying, 
that  Francis  L.  Strang,  the  other  partner,  be  allowed  to  be- 
come a  party  to  the  suit  in  the  cix)ss-action,  and  that  the 
firm  might  recoup  the  damages  sustained  by  the  breach  of 
warranty.  Francis  L.  Strang  joined  in  the  cross-complaint, 
verified  it,  and  asked  to  be  made  a  party.  The  court  refused 
the  motion.  On  motion  of  plaintiff  a  part  of  the  answer  was. 
stricken  out,  and  judgment  entered  as  prayed  in  the  com- 
plaint.    No  evidence  was  introduced. 

This  appeal  was  taken,  and  the  judgment  of  the  court  in 
refusing  to  allow  F.  L.  Strang  to  become  a  party  and  to  re- 
coup the  damages  sustained  by  the  firm  is  assigned  for  error. 
The  purchase  was  made  by  the  firm ;  the  indebtedness  evi- 
denced by  the  note  of  appellant  was  a  partnership  indebted- 
ness. These  facts  were  known  by  appellee  at  the  time  of 
the  transaction,  and  such  knowledge  is  evidenced  by  the 
bill  of  sale  and  warranty  executed  by  him.  The  promissory 
note  of  the  individual  partner,  though  accepted  by  appellee, 
was  only  evidence  of  the  partnership  indebtedness.  He 
could,  had  the  solvency  of  the  maker  been  doubtful,  have 
set  up  the  facts,  sued  the  firm,  and  recovered  against  the 
firm  upon  the  original  consideration,  regardless  of  the  note. 
There  was  but  one  transaction.  We  think  the  refusal  to 
allow  the  other  partner  to  become  a  party,  and  the  refusal 
to  allow  the  firm  to  recoup  its  damages  as  asked  in  the  cross- 
complaint  were  errors. 

In  2  Pars,  on  Con.  (5th  ed.)  740, 741,  and  notes,  the  general 
doctrine  is  stated  to  be,  that  the  doctrine  of  recoupment  rests 
oh  the  equitable  principle  that  the  defendant  shall  be  allowed 
to  diminish  or  defeat  the  plaintiffs  by  a  claim  of  his  own. 
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where  both  claims  gro'w  out  of  the  same  contract  or  transao* 
tion. 

In  Bateman  v.  Pierce,  8  Hill  (N.  Y.)  171,  it  is  said :  *'  For 
the  purposes  of  avoiding  circuity,  or  the  multiplication  of 
actions,  and  doing  complete  justice  to  both  parties,  they  are 
allowed  and  compelled,  if  the  defendant  so  elect,  to  adjust 
all  their  claims  growing  out  of  the  same  contract  in  one  ac- 
tion." See  also  Hill  v,  Soutkwick,  9  R.  I.  299 ;  Ives  v.  Van 
JEpp9,  22  Wend.  156 ;  Harrington  v.  Stratton^  22  Pick.  510 ; 
Perley  v.  Balch,  23  Pick.  283 ;  Stacey  v,  Kump,  97  Mass. 
166. 

This  was  the  doctrine  of  recoupment  under  the  practice 
at  common  law.  In  our  supposed  enlightened  system  of 
code  procedure,  when  all  matters  of  difference,  whether  legal 
or  equituble,  growing  out  of  the  same  transaction  are  ex- 
pected and  required  to  be  adjudicated  and  adjusted  in  one 
action,  the  only  question  should  be  whether  the  damages 
sought  to  be  recovered  were  a  part  of  or  grew  out  of  the 
same  transaction  in  which  the  indebtedness  was  contracted. 

The  incident  of  the  giving  and  accepting  of  the  individual 
note  of  one  partner  as  the  evidence  of  the  pai-tnership 
indebtedness  of  the  firm  in  the  purchase  of  property,  ad- 
mittedly purchased  by  the  firm,  should  not  preclude  the 
offsetting  of  damages  in  the  transaction. 

By  sec.  16  of  the  civil  code,  it  is  provided :  "  When  a 
complete  deteimination  of  the  controvei'sy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  shall  order 
them  to  be  brought  in." 

Sec.  17  is  as  follows  :  "  When,  in  a  civil  action,  a  person 
not  a  party  thereto,  but  having  an  interest  in  the  subject 
thereof,  makes  application  to  the  court  to  be  made  a  party, 
it  may  order  him  to  be  brought  in,  and  upon  due  service 
upon  the  adverse  party  of  his  complaint  or  answer,  the  same 
proceedings  shall  be  had  as  if  he  had  been  an  original  party 
to  the  action." 

The  action  was  brought  by  the  payee  in  the  note,  which 
was  made  non-negotiable,  probably  to  protect  the  firm  in 
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case  of  loss  covered  by  the  warranty.  Had  the  note  been 
made  negotiable  and  had  passed  into  other  hands,  no  such 
question  could  have  arisen. 

It  is  perhaps  unnecessary  to  say,  that  had  the  ^  note  been 
made  as  evidence  of  an  individual  indebtedness  of  the  maker, 
the  right  of  the  firm  of  which  he  was  a  member  to  recoup 
the  claim  is  more  than  doubtful,  when  the  two  claims  origi- 
nated in  separate  transactions.  But  in  this  case  the  counter- 
claim originating  in  and  being  part  of  the  same  transaction, 
we  think  the  court  erred  in  refusing  to  make  F.  L.  Strang  a 
party,  and  in  refusing  the  right  to  prosecute  the  counter- 
claim and  recoup  any  damages  that  might  have  been  found 
to  the  extent  of  the  amount  due  upon  the  note ;  but  it  is 
very  doubtful,  under  the  authorities,  if  any  excess  of  loss 
over  plaintiffs  demand  could  be  made  a  basis  for  a  judgment 
against  the  plaintiff  in  the  same  proceeding.  Public  policy, 
I'eason,  as  well  as  equity,  required  that  all  matters  pertaining 
to  the  transaction  should  be  adjudicated  at  the  same  time. 
Regarding  the  individual  note,  as  pleaded  and  conceded  to 
have  been  but  the  evidence  of  a  partnership  indebtedness 
where  the  consideration  went  to  the  firm,  we  have  no  trouble 
in  arriving  at  the  conclusion  stated.  To  compel  its  pay- 
ment and  leave  the  firm  to  prosecute  a  separate  action  in  a 
foreign  tribunal,  where  the  result  would  be  doubtful,  would 
be  clearly  inequitable  and  not  in  harmony  with  our  view  of 
the  law  and  practice. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Itever$ed. 
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RlGHASD  W.  HoCKADAT,    PlAINTIPP  IN  EbROB,   V.    ThB 

BoABD  OP  County  Commissionebs,  and  John  G.  Hol- 

LENBECK,  TbEASUBEB,  DEPENDANTS  IN  EbBOB. 

1.  VAI.IDITT  OF  County  Wabbaitts — Cokstitutiowai.  Limitation. — 

Where  warrants  are  drawn  upon  and  payable  out  of  a  specific  county 
fund,  to  the  credit  of  which  there  is,  or  ought  to  be,  money  appli- 
cable to  their  payment,  a  defense  that  the  county  was  indebted  in 
excess  of  the  constitutional  limitation  when  the  indebtedness  was 
contracted  and  the  warrants  issued,  is  not  available  in  belialf  of  the 
county. 

2.  BoAD  PiJND  NOT  DiVEBTiBLE  TO  Othbb  Pubposes. — The  legislature 

having  lawfully  and  wisely  provided  that  a  specific  fund  be  as- 
sessed, levied,  collected  and  applied  to  road  purposes  only,  in  each 
county,  such  fund  is  as  specific  for  that  purpose,  and  as  unavailable 
for  other  purposes,  as  the  school  fund  is  made  unavailable  for  other 
purposes  by  the  constitution. 

8.  Wabbahts  Dbawn  on  Special  Pund  not  the  Cbbation  of  a 
Debt. — The  drawing  of  warrants  against  a  special  fund  already 
provided  and  certain  to  be  in  the  hands  of  the  treasurer  for  their 
payment  within  the  fiscal  year  is  not  the  creation  of  a  debt  within 
the  constitutional  prohibition.  It  is  only  the  valid  appropriation 
of  moneys  belonging  to  the  fund  in  anticipation  of  their  collection. 

4.  Wabbants  on  Special  Pund  not  Invalidated  bt  Genebal 
County  Indebtedness. — ^Where  it  is  made  to  appear  that  all  the 
warrants  drawn  on  a  particular  county  fund  during  a  series  of  years 
extending  from  1883  to  1886,  both  inclusive,  did  not  exceed  but 
were  clearly  within  the  fund  annually  provided  for  their  payment, 
none  of  such  warrants  could  become  invsJid  by  reason  of  the  gen- 
eral indebtedness  of  the  county  exceeding  the  constitutional  limit. 

6.  Objections  Waived  to  Pobm  of  Action. — ^Where  no  objection  is 
raised  to  the  form  of  action  in  the  trial  court,  but  an  answer  on  the 
merits  is  filed,  issues  made  up,  and  the  case  tried  and  adjudicated 
without  question  as  to  the  form  of  action  selected,  its  propriety  is 
conceded  and  objections  thereto  are  waived. 

6.  When  Bemedy  by  Mandamus  not  Available.— IfandamtM  is  the 
proper  proceeding  to  compel  an  officer  to  pay  warrants  drawn  on  a 
special  fund  who  refuses  to  pay;  but  to  make  the  remedy  available, 
proof  must  be  made  that  the  officer  has  funds  in  his  hands  available 
for  the  purpose.  Where  the  refusal  to  pay  was  based  on  the  lack 
of  funds,  as  appears  by  stipulation  of  defendants,  and  which  further 
shows,  by  figures  and  abstracts  from  the  county  records,  that  there 
should  have  been  a  large  balance  in  the  officer's  hands  to  the  credit 
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of  this  special  fund,  these  facts  make  a  prima  facie  case  for  the 
plaintiff  under  his  complaint  for  discovery,  accounting  and  general 
relief.  The  absence  or  misappropriation  of  the  special  fund  ap- 
pearing by  the  stipulaiaon,  and  known  to  the  plaintiff  in  advance, 
renders  the  proceeding  by  mandamus  unavailing.'' 

7.  CoMMOv  Law  Remsdibb  woks  Ataiulblb. — ^YHiere  a  cause  of  ac- 

tion exists  concerning  which  no  specific  remedy  has  been  prescribed 
by  the  legislature,  the  remedy  may  be  as  at  common  law,  except  in 
so  far  as  the  common  law  procedure  is  modified  by  the  civil  code. 

8.  Bbmxdt  IK  Natubb  of  Iin>BBiTATus  Assumpsit  whbv  Pbopbb.— 

The  code  remedy  of  a  general  action,  being  the  equivalent,  in  an 
enlarged  degree,  of  indebitatiu  assumpsit  at  common  law,  and  which 
covered  all  cases  of  damages  by  intentional  wrongful  acts,  misap- 
propriation of  moneys,  gross  carelessness  or  culpable  negligence,  is 
an  appropriate  and  maintainable  remedy  for  the  holder  of  county 
warrants  drawn  upon  a  special  fund,  where  the  fund  has  been  ille- 
gally withdrawn  and  wrongfully  appropriated  to  other  purposes  by 
the  agents  of  the  county  entrusted  with  the  management  of  its 
finances.  The  law  does  not  require  a  creditor  to  proceed  by  an  ex- 
traordinary remedy  to  secure  money  that  has  no  existence  in  a 
special  fund. 

9.  Whbn  £QX7ITA^LB  Rblibf  Gbaittablb  IK  Lbqal  Actiok.— Under 

the  code  system  of  practice  which  permits  both  legal  and  equitable 
relief  to  be  granted  in  proper  cases,  where  the  records  of  the  county 
show  money  in  the  special  fund  on  which  the  plaintiff's  warrants 
were  drawn,  but  payment  thereof  has  been  refused  for  the  alleged 
want  of  money,  the  plaintiff  is  entitled  to  equitable  relief  to  the 
extent  of  a  discovery  and  accounting,  since  he  has  a  right  to  know 
why  his  claims  were  not  paid  from  the  money  admitted  to  have 
been  in  the  treasury  to  the  credit  of  that  fund,  and  to  such  infor- 
mation as  may  possibly  enable  him  to  enforce  his  claims. 

Mrrar  to  District  Court  of  Chaffee  County. 

Thb  plaintiff  Hookaday  brought  suit  against  the  defend- 
ants to  collect  from  the  county  the  amounts  due  on  several 
county  warrants  or  orders,  aggregating  $1,818.29,  and  the 
interest  on  the  same.  Such  wari^ants  were  issued  in  the 
years  1884, 1885  and  1886,  and  were  drawn  payable  out  of 
any  moneys  in  the  treasury  belonging  to  the  ^^  Road  Fund^ 
The  warrants  were  presented  to  the  treasurer  of  the  coun- 
ty for  payment  at  various  dates  from  April  28,  1884,  to 
March  81,  1886 ;  were  not  paid,  but  were  indorsed  by  the 
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treasurer,  ^^  not  paid  for  want  of  funds/*  and  registered  as 
required  by  law. 

The  complaint  is  drawn  with  great  care  and  great  particu- 
larity of  detail.  It  is  alleged  that  on  the  2d  day  of  October, 
1883,  the  board  of  county  commissioners  set  aside  and  desig- 
nated of  the  taxes  of  that  year,  ten  thousand  nine  hundred 
and  fifty-three  dollars  and  sixty-nine  cents,  ($10,953.69,)  as 
a  road  fund ;  on  the  6th  day  of  October,  1884,  the  sum  of 
915,396.18 ;  on  the  6th  day  of  October,  1885,  the  sum  of 
$12,052.52,  the  aggregate  for  the  three  years  being  $38,402.39, 
to  which  was  to  be  added  the  further  sum  of  $4,825.18,  due 
the  county  of  Chaffee  from  the  county  of  Lake,  which  was 
by  the  board  of  county  commissioners  of  the  former  county 
set  aside  and  designated  as  a  part  of  the  road  fund,  making 
the  supposed  available  fund  amount  to  the  sum  of  $43,227.57. 
That  there  was  drawn  against  said  fund  for  the  year  ending 
December  1,  1884,  $15,334.75 ;  for  the  year  ending  Decem- 
ber 1, 1885,  $6,384.81,  and  between  the  Ist  day  of  December, 
1885,  and  the  8th  day  of  March,  1888,  $1,515.08,  aggregatr 
ing  $23,234.67,  leaving  a  large  balance,  and  alleging  a  re- 
fusal of  the  defendants  to  pa}'  the  warrants  in  controversy 
according  to  the  date  of  presentation,  or  at  all,  and  that  they 
and  all  of  them  remain  wholly  unpaid  and  over-due. 

It  is  further  alleged  that  ^^  the  board  of  commissioners  and 
the  said  treasurer  have  diverted  and  are  still 'diverting  said 
taxes  apportioned  for  the  payment  of  said  warrants  to  the 
payment  of  certain  other  road  warrants  not  held  by  plaintiff, 
and  which  were  not  presented  to  the  said  treasurer  for  pay- 
ment until  long  after  the  presentation  of  plaintiff's  said  war- 
rants, and  to  the  payment  of  other  road  and  other  general 
fund  warrants  not  issued  until  long  after  the  presentation  of 
the  plaintiff's  said  warrants  for  payment  as  aforesaid ;  that  the 
said  board  of  commissioners  and  the  said  treasurer  of  the  said 
Chaffee  county  pretend  that  said  warrants  held  and  owned  by 
plaintiff  were  issued  in  excess  of  the  limitation  fixed  in  the 
constitution  of  the  state  of  Colorado  concerning  the  creation 
of  the  county  debts ;  whereas  plaintiff  charges  the  contrary 
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thereof  to  be  true*  and  doth  say  that  the  said  warrants  held 
and  owned  by  plaintiff,  together  with  all  other  waiTants 
drawn  during  the  period  aforesaid  upon  the  said  road  fund, 
were  within  the  apportionment  of  said  taxes  made  for  said 
road  fund,  and  that  said  apportionment  of  said  taxes  was  by 
said  board  of  commissioners  duly  and  lawfully  made,  where- 
by so  much  of  the  said  annual  taxes  of  the  said  Chaffee 
count}'  as  was  set  aside  and  for  a  road  fund,  for  and  against 
which  to  the  full  amount  of  said  apportionment  said  road 
warrants  might  well  and  lawfully  be  di-awn,  and  when  so 
drawn  said  county  became  liable  to  pay  the  same,  and  the 
plaintiff,  by  the  law  of  the  land,  is  entitled  to  recover  against 
the  county,  by  its  said  corporate  name  of  the  board  of  com<» 
missioners  of  Chaffee  county,  to  the  extent  of  the  sums  of 
money  in  the  said  warrants  specified,  with  interest  thereon 
as  aforesaid." 

The  prayer  of  the  complaint  is  as  follows :  ^^  Wherefore 
plaintiff  prays  judgment  against  the  said  defendant  board  of 
commissioners  of  said  Chaffee  county  for  the  aggregate  sum 
of  money  in  plaintiff's  said  warrants  specified,  with  interest 
upon  each  of  said  sums  from  the  date  of  the  presentation  of 
said  respective  warrants  to  the  treasurer  of  said  Chaffee 
county  for  payment  as  aforesaid ;  but  if  the  court  shall  be  of 
the  opinion  that  for  any  cause  plaintiff  is  not  entitled  to  re- 
cover judgment  as  aforesaid  against  the  said  commissioners, 
then,  and  in  that  case,  plaintiff  prays  that  an  account  may 
be  taken  of  all  said  wairants  drawn  upon  the  said  road  fund 
during  the  period  aforesaid,  and  of  all  apportionments  of 
the  taxes  of  said  Chaffee  county  for  road  purposes  during 
the  period  aforesaid ;  and  of  all  said  taxes  so  ap|X)rtioned 
for  tliat  purpose  which  have  been  collected  and  remain  un- 
collected, as  well  as  for  the  sum  due  from  the  said  Lake 
county  to  the  said  Chaffee  county,  on  account  of  said  road 
fund ;  and  that  the  said  wan-ants  so  di-awn  against  the  said 
fund  be  adjudged  to  be  an  assignment  of  said  road  fund  to 
the  holder  of  said  warrants,  and  that  the  said  board  of  com- 
missioners and  the  said  treasurer  be  adjudged  and  decreed  to 
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hold  said  funds  to  and  for  the  use  of  the  said  holdei's  of  the 
said  warrants  as  their  rights  may  be  ascertained,  and  to  pay 
the  same  to  the  holders  of  said  warrants  according  to  their 
right  and  powers  to  receive  the  same ;  and  that  an  siccount 
be  taken  of  the  warrants  held  and  owned  by  the  plaintiff  as 
aforesaid,  with  the  interest  thereon,  and  that  the  same  be  paid 
out  of  said  funds  according  to  the  date  of  their  presentation 
to  the  treasurer  of  said  Chaffee  county  for  payment.  And 
if  it  shall  appear  to  the  court  that  the  board  of  commission- 
ers and  the  said  treasurer,  or  either  of  them,  have  diverted 
said  fund  or  any  part  thereof  to  other  or  different  purposes 
than  that  for  which  said  taxes  were  apportioned,  levied  and 
collected,  that  judgment  be  rendered  in  favor  of  plaintiff 
against  the  said  boai*d  of  commissioners  and  against  the  said 
treasurer  of  said  county,  for  such  sum  or  sums  as  may  have 
been  diverted  by  said  board  of  commissioners  or  said  treas- 
urer to  such  other  and  different  purposes ; "  closing  with  a 
prayer  for  an  injunction,  ^^  That  the  defendants  be  restrained 
from  paying  out  or  applying  said  fund  so  apportioned  and 
set  aside  as  aforesaid  to  any  purpose  other  than  the  payment 
of  said  warrants,  and  then  only  to  the  payment  of  the  same 
according  to  their  priority  of  presentation  and  demand  of 
payment." 

The  defendants  answered,  first,  denying  specifically  each 
allegation  of  the  complaint.  ^^  That  the  said  warrants,  and 
each  of  them  specified  and  set  forth  in  plaintiff*s  complaint, 
were  issued  or  attempted  to  be  issued  and  the  debt  thereof 
assumed  to  be  contracted,  or  attempted  to  be  contracted,  by 
the  said  board  of  county  commissioners  of  Chaffee  county, 
in  direct  violation  of,  and  contrary  to,  the  provisions  of  sec- 
tion six  (6),  of  article  eleven  (11),  of  the  constitution  of 
the  state  of  Colorado. 

^'  That  at  several  dates  and  times  at  which  said  warrants 
were  issued,  or  attempted  to  be  issued,  the  limitation  of  the 
aggregate  amount  of  debt  which  could  lawfully  be  con- 
tracted or  incurred  bv  said  countv  of  Chaffee  for  all  purposes. 
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as  prescribed  by  the  aforesaid  constitutional  provision,  had 
been  reached  and  exceeded  by  said  county,  in  this,  to  wit: 

*^  First.  That  at  the  several  times  and  dates  at  which  said 
several  warrants  were  issued,  or  attempted  to  be  issued,  the 
total  value  of  the  taxable  property,  real  and  personal,  of  said 
county  of  Chaffee,  was  not  less  than  one  million  of  dollars, 
but  was  of  the  value,  as  assessed  in  pursuance  of  the  laws  of 
the  state  of  Colorado,  as  follows,  to  wit :  For  the  fiscal  year 
ending  November  80th,  1884,  $2,802,482  ;  for  the  fiscal  year 
ending  November  80th,  1885,  92,566,055;  for  the  fiscal 
year  ending  November  80th,  1886,  $2,400,508. 

*^  Second.  That  at  the  several  times  and  dates  on  which  the 
said  warrants  designated  in  plaintiff's  complaint,  and  each  of 
them,  were  issued,  and  at  the  time  the  debts,  in  payment  for 
which  said  warrants  were  issued,  were  contracted,  the  aggre- 
gate amount  of  indebtedness  of  said  county,  exclusive  of 
debts  contracted  before  the  adoption  of  the  constitution  of 
the  state  of  Colorado,  exceeded  the  amount  as  limited  by 
said  section  six  (6),  article  eleven  (11),  of  the  constitution 
of  the  state  of  Colorado. 

^^  That  the  total  indebtedness  of  said  county,  for  all  pur- 
poses, exclusive  of  debts  contracted  before  the  adoption  of 
the  said  constitution,  at  the  several  times  and  dates  on  which 
said  warrants  in  the  complaint  mentioned  were  issued,  ex- 
ceeded the  sum  of  two  hundred  and  fifty  thousand  dollars. 
That  no  part  of  the  debt,  in  consideration  of  which  said  war- 
rants were  issued,  was  incurred  by  a  vote  of  the  taxpayers  of 
said  county,  and  that  the  issuing  of  each  of  said  warrants 
specified  in  plaintiff's  complaint  increased  the  indebtedness 
of  said  county  in  excess  of  the  limit  prescribed  by  the  said 
constitutional  provision.  That  such  warrants  and  each  of 
them,  for  the  reasons  aforesaid,  are  void,  and  not  binding 
against  said  Chaffee  county." 

Third.  In  legal  effect  the  same  as  the  second. 

The  fourth  special  defense  in  substance  tenders  the  same 
issues  as  those  made  by  the  special  denials  of  the  allegations 
of  the  complaint  contained  in  the  general  answer. 
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The  fifth  special  defense  we  do  not  find  it  necessary  to 
consider. 

A  replication  was  filed  denying  and  traversing  the  special 
averments  of  the  answer. 

For  the  purposes  of  the  trial  the  following  stipulation  was 
made :  *'*'  That  the  defendant,  in  its  corporate  capacity,  issued 
and  delivered  to  the  payees  in  said  warrants  named  the 
said  several  warrants  in  said  complaint  described,  in  form  set 
forth  in  said  complaint,  and  at  the  time  and  for  the  amounts 
in  said  complaint  stated,  and  that  the  said  wari-ants  were  all 
drawn  upon  the  road  fund  of  said  county  of  Chaffee,  and  that 
the  issue  of  said  warrants  was  authorized  by  said  board  of 
county  commissioners,  so  far  as  regularity  of  allowance  of 
account  and  order  of  issuance  is  concerned,  and  the  said 
warrants  were  also  duly  signed  by  the  proper  officers  of  said 
county  and  were  afterward  presented  to  the  county  treasurer 
for  payment,  and  the  payment  thereof  demanded  of  said 
treasurer,  and  the  said  treasurer  thereupon  refused  to  pay 
the  same  and  indorsed  thereon  the  date  of  such  pi*esentation, 
and  that  payment  thereof  was  refused  for  want  of  funds,  and 
the  said  treasurer  thereupon  registered  said  warrants  in  the 
book  of  registry  for  such  warrants,  in  accordance  with  the 
law  in  such  cases  made  and  provided,  and  that  the  dates  of 
such  registration  are  correctly  set  forth  in  said  plaintifiTs 
complaint,  and  that  said  warrants  were  afterwards  by  the 
payees  therein  named  duly  assigned  and  under  the  hands  of 
each  indorsed  to  the  plaintiff,  who  is  now  the  owner  and  hold- 
er thereof,  and  that  said  indorsments  were  had  and  made 
before  the  commencement  of  this  action  ; "  and  a  table  show* 
ing  the  condition  of  the  road  funds  of  the  county  from  the 
81st  day  of  December,  1883,  until  the  firot  day  of  January, 
1887,  by  which  it  appears  that  the  total  credit  to  said  fund 
between  those  dates  amounted  to  $59,932.11,  and  the  total 
debits  to  $40,752.49,  leaving  a  balance  that  should  be  in  the 
treasury  or  to  be  accounted  for  of  $19,179.62 ;  ako  a  state- 
ment or  table  showing  that  the  aggregate  indebtedness  of 
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the  county  greatly  exceeded  the  constitutional  limit  at  all 
the  dates  mentioned. 

There  was  also  introduced  in  evidence  on  the  part  of  the 
plaintiff  the  following  extracts  from  the  record  of  the  acts 
and  proceedings  of  the  board  of  county  commissioners  of 
the  county  of  the  18th  day  of  May,  1889,  ceitified  by  the 
clerk : 

^'  It  is  hereby  ordered  that  the  treasurer  be  requested  to 
use  the  money  in  the  contingent  and  road  funds  in  the  pay- 
ment of  warrants  outstanding  against  said  funds  in  the  order 
in  which  they  have  been  presented. 

^  And  it  is  further  ordered  that  the  treasurer  be  requested 
to  distribute  the  money  to  be  received  and  now  due  from 
Lake  county  on  account  of  judgment  as  follows :  One  third 
to  the  contingent  fund,  one  third  to  the  road  fund  and  one 
thiixl  to  the  general  fund ;  '*  and  the  following  resolutions 
adopted  on  the  same  date  :  "  Whereas  Chaffee  county  is  and 
has  been  for  some  time  past  financially  embarrassed,  caused 
in  part  by  the  issue  of  warrants  and  bonds  in  excess  of  the 
constitutional  limit,  as  construed  by  the  supreme  court  of 
the  state  in  the  case  of  Seeley  v,  May^  and 

^^  Whereas :  It  is  the  opinion  of  this  board,  after  inves- 
tigating the  matter,  that  at  least  a  portion  of  said  indebted- 
ness contracted  prior  to  January  1st,  1886,  is  legal  and 
binding  and  should  be  paid,  and 

"Whereas:  There  is  now. in  the  hands  of  the  treasurer 
quite  a  sum  of  money  and  evidence  of  indebtedness  to  the 
credit  of  the  general  and  road  funds,  to  wit :  In  the  gen- 
eral fund  $ and  in  the  road  fund  f ,  as  shown  by 

his  report  of  January  1st,  1886,  and 

"  Whereas  :  The  hands  of  this  board  are  and  have  been 
practically  tied,  to  the  extent  that  they  have  been  utterly 
unable  to  pay  any  of  the  claims  against  the  county  since 
said  decision  by  the  supreme  court,  and  which  we  recognize 
as  the  law  of  the  state,  and 

"  Whereas :  There  is  now  on  file  a  great  number  of  claims 
against  the  county  for  services  rendered  and  materials  fur- 
VOL.  1—24 
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nished  which  should  be  paid,  as  well  as  provisions  made  for 
the  actual  running  expenses  of  the  county  in  order  to  prevent 
anarchy  and  assist  in  the  enforcement  of  law  and  order,  and 

"  Whereas :  This  board  is  desirous  of  providing  ways  and 
means  for  relief,  and  believing  that  the  action  which  they 
are  about  to  take  is  in  accordance  with  law  and  justice,  it  is 
therefore  ordered  that  the  treasurer  be  and  he  is  hereby  in- 
structed to  set  apart  all  of  the  county  general  and  road 
funds  in  his  hands  on  the  first  day  of  January,  1887,  for  the 
payment  of  the  legal  indebtedness  of  those  said  Chaffee 
county  debts  contracted  prior  to  and  during  the  year  1886, 
up  to  the  time  of  the  rendering  of  the  said  decision  of  the 
supreme  court  of  the  state,  said  legal  indebtedness  to  be 
hereafter  determined  by  suits  now  pending  and  hereafter 
brought,  or  any  other  means  of  ascertaining  the  same.  And 
it  is  further  ordered  that  he  be  instructed  to  open  new  ac- 
counts with  the  said  funds,  dated  January  3d,  1887,  and  all 
revenue  from  eveiy  source  collected  for  said  funds  on  and 
after  said  date  shall  be  placed  in  the  new  accounts  to  be  used 
in  the  payment  of  warrants  hereafter  drawn  by  the  board  of 
commissioners  in  payment  for  services,  fees,  materials,  etc. 

^^  It  is  further  ordered  that  all  warrants  or  orders  hereafter 
issued  against  said  general  and  road  funds  shall  be  desig- 
nated as  series  'A,'  and  number  1.  The  county  hereby 
assumes  to  pay  all  necessary  expenses  incurred  by  the  county 
treasurer  in  the  enforcement  of  the  above  order :  "  which 
was  all  the  testimony  in  the  case.  Judgment  for  the  defend- 
ants, and  that  the  complaint  be  dismissed. 

Messrs.  Teller  &  Orahood  and  Mr.  W.  D.  Wri&ht, 
for  plaintiff  in  en*or. 

Mr.  G.  K.  Hartbnstein,  for  defendant  in  error. 

Reed,  J.  The  defense  that  the  county  was  indebted  in 
excess  of  the  constitutional  limitation,  and. hence,  that  the 
warrants  in  question  were  void,  cannot,  in  our  judgment, 
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preyail.  The  warrants  on  which  suit  was  brought  were 
drawn  upon  and  payable  out  of  a  specific  fund,  viz. :  that 
created  for  "  Road  Purposes."  In  section  5  of  the  "  Revenue 
Act,"  Genl.  Statutes,  sec.  2816,  it  is  provided,  "  There  shall 
be  levied  and  assessed  upon  taxable  real  and  personal  prop- 
erty within  this  state  in  each  year,  the  following  taxes  *  *  * 
for  the  support  of  schools,  not  less  than  two«  nor  more  than 
five  mills  on  the  dollar ;  for  road  purposes  not  more  than  five 
mills  on  the  dollar,"  etc.  This  was  re-enacted  with  some 
amendments,  not  necessary  to  be  noticed,  (the  power  to  levy 
and  the  amount  remaining  the  same)  by  the  legislature  of 
1885.  See  Sess.  Laws  1885,  §  8,  p.  818.  Second  in  impor- 
tance, only,  to  education,  under  our  common  schools  system, 
is  the  subject  of  roads  and  bridges,  the  welfare  and  prosperity 
of  a  county  or  community  being  dependent  upon  facilities 
for  travel  and  communication ;  and  it  assumes  far  greater 
importance  in  a  mountain  region  where  greater  obstacles  are 
to  be  overcome,  and  where  travel  is  almost  impossible  except 
by  artificial  routes,  needing  annually  great  labor,  care  and 
attention.  Realizing  this  fact,  the  legislature  wisely  pro- 
vided for  a  specific  fund  annually  for  such  purposes,  which 
fund  is  as  specific  and  sacred  for  the  purposes  of  its  ci-eation 
as  the  common  school  fund,  and  can  no  more  be  diverted 
and  otherwise  appropriated  by  county  authorities.  It  is  true, 
that  it  is  declared  in  the  constitution,  art.  9,  sec.  2,  ^  The 
general  assembly  shall,  as  soon  as  practicable,  provide  for 
the  establishment  and  maintenance  of  a  thorough  and  uni* 
form  system  of  free  public  schools  throughout  the  state," 
etc.,  and  in  sec.  8,  that  ^^The  public  school  fund  of  the  state 
shall  forever  remain  inviolate  and  intact  *  *  *.  No  part  of 
this  fund,  principal  or  interest,  shall  ever  be  transferred  to 
any  other  fund  or  used  or  appropriated,  except  as  herein 
provided,"  etc.  While  there  are  no  such  provisions  in  re- 
gard to  a  special  fund  for  road  pui*poses  in  the  constitution, 
there  is  no  prohibition.  The  state  constitution  is  a  limita- 
tion only  of  power  of  the  legislature.    It  is  a  fundamental 
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principle  that  the  state  legislature  has  unlimited  power,  ex- 
cept as  restricted  by  the  constitution. 

The  supreme  court  of  this  state,  in  People  ex  rel.  Seeley  v. 
Sail,  8  Colo.  497,  said :  ^^  Except  as  limited  or  controlled  by 
constitutional  provisions,  the  general  assembly  is  omnipotent 
in  relation  to  municipal  corporations  within  the  state.  It 
calls  them  into  being  and  endows  them  with  whatever  powers 
and  privileges  they  possess.  If  in  its  judgment  advisable, 
their  existence,  even,  may  at  any  time  be  absolutely  ter- 
minated. In^these  and  other  particulars  it  bows  only  to  the 
superior  behests  of  the  people  expressed  in  their  oi^nic  hw." 
And  in  Sangamon  Co.  v.  Springfield^  63  111.  66,  it  was  said, 
^^  The  taxes  must  be  paid  into  the  county  treasury,  and  when 
there  they  are  under  the  control  of  the  county,  and  it  must 
be  held  responsible  for  any  proportion  due  to  the  city,  or  to 
any  third  party.  The  treasurer  is  the  mere  agent,  and  must 
obey  the  authorities  of  the  county.  The  direction  in  the 
act,  that  when  ^the  taxes  shall  be  paid  into  the  county 
treasury,  the  treasurer  shall  pay,'  etc.,  imposes  an  obligation 
upon  the  county,  on  the  refusal  of  the  treasurer  to  comply 
with  the  requirement.  He  is  commanded  to  perform  a 
purely  ministerial  duty.  The  liability  of  the  county  arises 
from  the  fact  of  having  the  possession  of  money  which  right- 
fully belongs  to  another  party. 

"  A  county  is  a  public  corporation,  which  exists  only  for 
public  purposes,  connected  with  the  administration  of  the 
state  government,  and  may  be  controlled  by  the  legislature. 
2  Kent's  Com.  806.  Such  a  corporation,  and  of  courae  its 
revenue,  is  subject  to  the  control  of  the  legislature.  County 
o.f  Richmond  v.  County  of  Lawrence^  12  111.  1. 

^'  When,  therefore,  the  legislature  directs  the  application  of 
the  revenue  on  deposit  in  the  treasury  to  a  particular  pur- 
pose, or  its  payment  to  any  party,  a  duty  is  imposed  and  an 
obligation  created  upon  the  county."  See  also,  Alexander'v. 
People^  7  Colo.  166  ;  People  v.  Osborne,  7  Colo.  606 ;  Ketch- 
urn  V.  City  of  Buffalo,  14  N.  Y.  367 ;  People  v.  Flagg,  46  N. 
Y.  401. 
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That  the  legislature  is  exercisiDg  an  acknowledged  consti- 
tutional power  in  directing  future  county  revenues  to  speci- 
fic purposes,  see  People  v,  Flagg^  (mpra) ;  Young  v,  Hall^ 
9  Nev.  218;  Es^er  v.  Spaulding,  17  Mo.  808;  People  v. 
Power,  25  111.  191 ;  McDonald  v.  Maddux,  11  Cal.  187 ;  Me- 
Cavley  v.  Brooks,  16  Cal.  36. 

The  legislature,  within  the  legitimate  limits  of  its  power, 
wisely  provided  for  a  specific  fund  to  be  assessed,  levied, 
collected  and  applied  to  road  purposes  only,  and  such  fund 
is  as  specific  for  that  purpose,  and  as  unavailable  for  other 
purposes,  as  the  school  fund  is  made  by  the  constitution. 
It  was  against  this  specific  fund  that  the  warrants  in  contro- 
versy were  drawn. 

By  the  stipulation  on  file  it  is  shown  that  the  amount  of 
the  credits  to  the  road  fund  in  the  yeai's  1888  to  1886,  both 
inclusive,  exceeded  in  the  Aggregate  the  outstanding  war- 
rants and  warrants  drawn  against  it,  some  $19,000,  and  that 
in  each  of  the  yeai-s  the  available  road  fund  exceeded  by 
quite  an  amount  the  warrants  drawn.  Hence,  if  the  fund 
had  been  entirely  devoted  to  the  purposes  of  its  creation, 
and  there  had  been  no  diversion  or  misapplication  of  the 
fund,  it  was  at  all  times  solvent,  and  at  the  end  of  each 
fiscal  year  with  money  in  the  treasury  to  pay  all  warrants 
drawn  during  the  year.  It  is  agreed  that  on  Dec.  81, 1888, 
there  were  outstanding  warrants  amounting  to  $16,926.32. 
What  amount  of  it  had  been  drawn  in  the  year  1888,  and 
what  amount  existed  prior  to  that  time,  we  are  not  shown ; 
but  the  assets  of  the  fund  exceeded  all  the  outstanding  war- 
rants over  $8,000.  At  the  close  of  each  of  the  following 
years  the  balance  to  the  credit  of  the  fund  was  much  greater. 
It  will  be  observed  by  the  figures  shown  in  the  stipulation 
that  the  delinquent  tax  uncollected  on  December  81, 1888, 
was  $12,966.39,  and  that  in  the  following  years  it  remained 
about  $16,000  or  over,  showing  that  the  collections  of  former 
years  about  equaled  the  delinquency  of  each  succeeding 
year,  consequently,  the  fund  was  at  all  times  solvent  and 
able  to  respond  to  the  warrants  drawn. 
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It  was  not  contemplated  by  the  legislature,  nor  expected 
that  there  should  be  at  all  times  money  belonging  to*  the 
fund  actually  in  the  treasury  to  pay  all  warrants  at  the  time 
of  drawing  or  presentation,  so  a  system  of  registry  was  pro- 
vided, whereby  warrants  were  to  be  paid  in  the  order  of 
their  presentation. 

In  Seeley  v.  May^  9  Colo.  404,  it  is  said  by  the  supreme 
court :  ^^  Valid  appropriations  of  its  revenue  may  be  made 
in  anticipation  of  the  collection  thereof,"  etc. 

The  di-awing  of  warrants  against  a  special  fund,  already 
provided,  and  certain  to  be  paid  during  the  fiscal  year  for 
their  payment,  is  not  the  creation  of  a  debt  or  debts  within 
the  constitutional  prohibition.  The  application  of  a  special 
fund  to  the  purpose  of  its  creation,  by  the  drawing  of  war- 
rants against  such  fund,  unless  the  amount  drawn  during 
the  year  exceeds  the  amount  provided  for  such  fund,  and 
supposed  to  be  available,  is  not  the  craation  of  a  debt,  al- 
though it  anticipates  the  revenue  to  be  collected,  as  they 
are  drawn  against  existing  values, — whence,  cannot  be  classed 
and  regarded  as  the  debt  of  the  county  prohibited  by  the 
constitution,  unless  in  excess,  in  some  year,  of  the  money 
provided  for  their  payment  during  that  year.  Whether  or 
not  warrants  so  drawn  on  the  special  fund,  in  excess  of  it, 
can  be  classed  with  the  general  indebtedness  of  a  county,  so 
as  to  swell  the  aggregate  and  render  the  warrants  void  under 
the  constitutional  prohibition,  we  do  not  find  it  necessary  to 
determine  in  this  case,  but  if  they  could  in  any  case  be  so 
considered  it  would  not  invalidate  all  the  warrants  of  that 
year,  but  only  those  drawn  after  the  fund  was  exhausted, 
and  in  excess  of  it.  As  it  is  shown,  by  the  stipulation  on 
file,  that  in  the  years  from  1888  to  1886  the  warrants  drawn 
did  not  exceed,  but  were  clearly  within  the  fund  provided 
for  their  payment,  none  of  them  could  become  invalid  by  rea- 
son of  the  general  indebtedness  exceeding  the  limit  fixed  by 
the  constitution. 

II.  It  is  urged  in  argument,  by  counsel  of  defendant  in 
error,  that  this  form  of  action  would  not  lie.    He  says, 
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^^  Another  objection  to  plaintiffs  recovery  in  this  action  is, 
that  the  warrants  are  payable  out  of  a  particular  fund  and 
are  not  a  charge  against  the  county  in  this  action,"  and  a 
long  list  of  authorities  are  cited  in  support  of  the  proposition. 
The  first,  and  perhaps  the  only  answer  necessary  to  this  posi- 
tion, is,  that  no  such  question  was  raised  in  the  court  below ; 
it  first  appears  in  argument.  That  the  form  of  action  se- 
lected was  the  proper  one  appears  to  have  been  conceded. 
An  answer  was  put  in  upon  the  merits,  putting  the  defense 
entirely  upon  other  and  diffei'ent  grounds,  the  issues  were 
made  up,  and  the  case  tried  without  a  question  as  to  the 
form  of  action  selected. 

This  is  a  court  of  review,  not  of  original  jurisdiction. 
Had  the  point  been  raised  by  proper  pleading  in  the  lower 
court,  and  the  question  adjudicated,  the  finding  might  be 
reviewed  here ;  but  having  been  waived,  and  the  propriety 
of  the  action  conceded,  the  matter  is  not  before  this  court. 
It  is  now  too  late  to  take  advantage  of  matter  in  abatement 
of  the  action.  But  admitting,  for  the  purposes  of  argument, 
that  the  question  can  be  mised  in  this  court,  we  are  con- 
fronted with  the  following  facts  and  difficulties.  Conced- 
ing, as  we  must  under  the  authorities,  that  where  warrants  are 
drawn  upon  a  special  fund  and  there  is  money  belonging  to 
that  fund  in  the  hands  of  the  proper  officer,  who  refuses  to 
pay,  mandamus  is  the  proper  proceeding,  and  proof  must 
be  made  of  the  ability  of  the  officer  to  pay,  what  are  the  con- 
ditions of  this  case?  It  is  alleged  in  the  complaint  that  for 
the  years  1888  to  1887  the  amount  of  the  road  fund  was 
largely  in  excess  of  the  warrants  drawn  against  it,  and  that 
at  the  beginning  of  the  year  1887  there  was,  or  properly 
Bli6uld  have  been,  a  large  balance  belonging  to  that  fund  in 
the  hands  of  the  treasurer.  These  several  allegations  are  all 
travei-sed  by  the  answer,  are  re-asserted  in  the  replication, 
and  the  further  allegation  made,  asserting  in  effect,  that  a 
large  balance  should  be  in  the  road  fund,  and  if  not  there, 
tliat  the  same  had  been,  by  the  county  authorities,  diverted 
and  misapplied  to  other  county  purposes. 
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In  the  stipulation  of  counsel  it  is  conceded  that  the  war- 
rants in  controversy  were  presented  to  the  treasurer  and  pay- 
ment  demanded,  ^^  and  that  payment  thereof  wa%  refused  for 
want  offunde!'*    Here  is  a  conclusive  and  binding  agreement 
entered  of  record,  that  there  was  no  money  in  the  road  fund 
for  the  payment  of  the  warrants.    Counsel  for  plaintiff, .know 
ing  this  fact  in  advance,  could  not  be  required  or  expected 
to  proceed  by  mandamus,  which  could  only  be  available  with 
the  money  in  the  treasury,  and  upon  proof  that  it  was  there, 
and  of  a  refusal  to  pay.    By  the  figures  and  abstracts  con- 
tained in  the  stipulation  it  is  shown  that  there  should  have 
been  a  large  balance  in  the  treasury  to  the  credit  of  the 
road  fund.    No  proof  whatever  was  offered  on  the  part  of 
the  defense  to  explain  or  show  to  what  use  the  fund  had 
been  applied,  and  why  it  was  not  on  hand.     Prima  fade  a 
case  was  made  sustaining  the  allegations  in  the  complaint 
that  required  defendants  to  rebut.    No  effoi-t  was  made  to  do 
so.    Counsel  evidently  relied  upon  the  supposed  invalidity 
of  the  warrants  by  reason  of  the  county  indebtedness  exceed- 
ing the  constitutional  limit,  and  did  not  think  it  necessary  to 
interpose  other  defenses.     The  figui*es  contained  in  the  stip- 
ulation, showing  that  there  should  have  been  a  large  balance 
of  the  special  fund  in  the  treasury,  and  the  same  document 
stipulating  that  there  was  none,  prima  facie^  at  least,  estab- 
lished the  allegations  of   the   complaint  of  diversion   and 
misapplication  of  the  fund  to  other  purposes  by  the  county 
officials ;  while  the  abstracts  from  the  record  of  the  proceed- 
ings of  the  county  commissionei's,  put  in  evidence  by  the  plaint- 
iff, show  that  the  county  commissioners,  by  resolutions  passed 
and  entered  of  record,  ignore  and  repudiate  the  warrants,  and 
open  up  new  accounts  and  designate  arbiti-arily  the  warrants 
that  shall  be  thereafter  paid.     All  the  evidence  put  in  shows 
the  financial  affairs  of  the  county  to  have  been  inextricably 
muddled ;  the  warmnts  drawn  upon  the  special  fund  repu- 
diated, the  money  belonging  to  the  fund  misapplied,  and  an 
illegal  and  mal-administration  of  county  finances.     It  is  an 
old  maxim  '^  That  there  is  a  legal  remedy  of  some  kind  for 
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each  wrong."  As  before  stated,  there  being  no  money  in 
the  hands  of  the  treasurer  belonging  to  the  special  fund,  and 
this  fact  having  been  conceded  by  the  stipulation  filed,  a  pro- 
ceeding by  mandamus  would  have  been  futile  and  aboitive. 
And.  now  to  hold  that  this,  or  some  similar  action  by  the 
creditors  of  the  county  against  it,  through  its  corporate  offi- 
cers, could  not  be  maintained  and  a  general  judgment  ob- 
tained, would  be  practically  to  declare  that  the  plaintiff  was 
remediless  and  that  creditoi^  of  a  county  could  in  no  way  en- 
force just  claims  if  the  authorities  saw  fit  to  dissipate,  divert 
or  misapply  special  funds  provided  to  pay  special  warrants. 

The  action  (aside  from  the  equitable  part  of  it  that  will 
be  hereafter  considered),  was  an  action  of  indebitatus  aasump' 
tit  at  common  law,  and  by  the  code  the  common  law  rem- 
edy has  not  been  restricted  but  enlarged.  This  action  will 
lie  for  '^  The  breach  of  all  parol  or  simple  contracts,  whether 
verbal  or  written,  or  express  or  implied,  for  the  payment  of 
money."  1  Chit.  Pleadg.  112 ;  Stephen  on  Pleadg.  49 ; 
Curtis  V.  Fiedler^  2  Black.  461 ;  United  States  v.  Russell^  12 
Wall.  628 ;  Taim  of  Queensbury  v.  Culver,  19  Wall.  88 ; 
Barker  v.  Corey^  15  Ohio  9. 

In  Archbold  on  Pleadings  and  Evidence,  28  and  24,  it  is 
said :  ^^  If  a  man  undertake  an  office  or  employment,  trust  or 
duty,  he  thei-eby  in  contemplation  of  law,  impliedly  con- 
ti-acts  with  those  who  employ  him,  to  perform  that  with 
which  he  is  entrusted,  with  integrity,  diligence  and  skill; 
and  if  he  fail  so  to  do  it  is  a  breach  of  contract,  for  which 
tiie  party  may  have  his  remedy  by  action  on  the  case  or  in 
most  cases  by  action  of  assumpsit.^^  The  general  rule  is, 
whenever  a  party  has  been  damnified  by  the  intentional 
wrongful  act,  misapplication  of  money,  or  by  the  gross  care- 
lessness or  culpable  negligence  of  another,  an  action  of  a«- 
•  sumpsit  may  be  maintained;  and  under  the  code,  abolishing 
all  special  forms  of  action,  and  only  giving  one  general  ac* 
tion,  it  is  clear,  that  where  prima  facie  it  was  shown  that 
the  special  fund  provided  for  the  payment  of  the  \van*ant8 
had  been  illegally  withdittwn  and  appropriated  to  other  pur-* 
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poses  by  the  agents  entrusted  with  the  management  of  the 
finances,  a  creditor  could  not  be  expected  to  proceed  by  a 
special  and  extraordinary  remedy  to  secure  money  that  had 
no  existence  in  a  special  fund.  The  action,  as  brought,  was 
maintainable  unless  the  allegations  in  the  complaint  and  the 
proofs  offered  had  been  met  by  proper  defenses  and  proofs, 
showing  no  misapplication  of  the  special  fund,  no  breach  of 
duty  or  maladministration  of  the  fund.  See  Stimpsan  v. 
Sprague^  6  Mo.  470 ;  Farwell  v.  Rockland^  62  Me.  296. 

In  People  v.  Mayor  of  N.  F.,  28  Wend.  686,  it  was  said : 
^^  Here  is  a  legal  duty  enjoined  by  competent  authority,  which 
the  corporation  is  bound  to  discharge  *  *  *  an  action  on  the 
case  or  assumpsit  will  lie  for  a  neglect  of  corporate  duty.  See 
also  Ullis  V.  Henry y  6  J.  J.  Marsh.  248 ;  Church  v,  Mumford^ 
11  John.  (N.  Y.)  479. 

In  Board  of  Supervisors  of  Sangamon  County^  (supra^)  it 
was  held  that  assumpsit  under  the  common  counts  could  be 
maintained  against  a  county  for  money  accruing  due  to  the 
plaintiff  under  a  statute  where  there  was  no  restriction  to 
any  other  particular  remedy,  and  that  when,  by  an  act  of 
the  legislature,  the  county  taxes  were  apportioned  between 
a  county  and  a  city,  and  the  county  treasurer  refused  to  pay 
the  city  her  portion,  the  money  due  the  city  from  the  county 
could  be  recovered  in  assumpsit  under  the  common  counts. 

In  this  state,  as  in  the  state  of  Illinois,  there  is  no  specific 
remedy  prescribed  by  the  legislature  in  proceedings  of  this 
character,  hence,  the  remedy  may  be  as  at  common  law,  ex- 
cept in  so  far  as  the  common  law  procedui^  is  modified  by 
the  civil  code.     Vamum  v,  Martin^  15  Pick.  440. 

Under  the  pleadings,  the  stipulation,  and  other  evidence  of 
plaintiff  uncontradicted  or  explained  b}'  the  defendant,  the 
court  erred  in  its  judgment.  It  should  have  been  for  the 
plaintiff. 

III.  By  authenticated  copies  of  the  records  of  the  pro- 
ceedings of  the  county  commissioners,  put  in  evidence  by  the 
plaintiff,  the  following  appears  as  of  date  of  Januaiy  12, 
1887,  '^  And  whereas,  there  is  now  in  the  hands  of  the  treas- 
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urar  quite  a  sum  of  mouey  and  evidence  of  indebtedness  to 
the  credit  of  the  geneiul  and  road  funds,  to  wit :  In  the  gen- 
eral fund  • and  in  the  road  fund  $ ,  as  shown  by  his 

report  of  January  1st,  1886,"  which  is  followed  by  a  resolu- 
tion in  regard  to  the  disposition  of  the  fund,  etc.,  as  is  above 
copied  in  the  statement  of  the  case. 

Here  we  find,  by  a  resolution  of  the  board  passed  and  en- 
tered of  record,  an  admii^sion  that  thei*e  was  in  the  hands  of 
the  trea§urer  ^^  quite  a  sum  of  money  belonging  to  the  road 
fund  *'  which  had  been  in  the  treasuiy  over  a  year.  As 
was  shown  by  the  report  of  the  treasurer  of  Januaiy  1, 
1886,  to  this  there  was,  presumably,  to  be  added  the  amount 
collected  from  Jauuar}'  1,  1886,  to  January  12,  1887,  for 
on  that  date  the  commissioners  asserted  that  the  hands  of  tlie 
board  had  been  tied  to  such  an  extent  that  they  had  been 
unable  to  pay  any  claims  against  the  county,  since  the  de- 
cision of  the  supreme  court  in  Seeletf  v.  May.  (Dec.  Term, 
1885.)  Payment  of  the  warrants  in  controversy  having  been 
refused  for  an  alleged  want  of  money,  the  plaintiff  was  clear- 
ly entitled  to  equitable  relief  to  the  extent  of  the  discovery 
and  accounting  asked,  under  the  admissions  entered  of  re- 
cord and  the  refusal  to  pay.  If  the  facts  presented  upon  the 
trial  did  not  warrant,  in  the  judgment  of  the  court,  a  judg- 
ment in  his  favor,  he  was  fully  entitled  to  know  why  his 
claims  had  not  been  paid  from  money  admitted  to  have  been 
in  the  treasury, — what  disposition  had  been  made  of  the 
money  belonging  to  the  special  fund  conceded  to  have  been 
in  the  treasury,  and  such  fuither  information,  as  would,  if 
possible,  enable  him  to  enforce  his  just  claims,  and  collect  an 
unquestioned,  just  demand.  Under  our  system  of  practice 
it  is  perhaps  unnecessary  to  say  that  both  legal  and  equitable 
relief  may  be  granted  in  the  same  suit,  and  upon  a  proper 
prayer  equitable  relief  may  be  granted  upon  the  facts  stated 
in  the  complaint  at  law.  It  is  very  doubtful  if,  under  our 
present  mode  of  procedure,  a  separate  and  distinct  proceeding 
by  bill  in  equity  in  aid  of  an  action  at  law  could  be  main- 
tained.    By  the  ^^  supreme  court  judicature  act "  of  1873 
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(36  &  37  Vict.),  consolidating  all  the  superior  courts  into 
one  tribunal,  the  distinction  between  legal  and  equitable  ac- 
tions was  abolished,  and  the  mode  of  procedure  was  made 
similar,  if  not  identical,  with  that  of  the  code  states  of  Amer- 
ica,— permitting  all  legal  and  equitable  causes  of  action  and 
defenses  to  be  united  in  one  proceeding.  Since  the  passage 
of  that  act  it  has  been  held  that  a  purely  equitable  bill  for 
discovery  only  could  not  be  maintained,  and  the  relief  could 
only  be  had  by  the  proper  proceeding  in  the  action  at  law ; 
at  the  same  time  it  was  held  '^  That  all  the  doctrines  and 
rules  concerning  the  subject  matter  of  discovery  *  *  ♦  which 
had  been  established  by  courts  of  equity  were  still  in  force, 
and  control  the  same  matters  in  the  new  procedure,"  and 
were  available  to  plaintiff  and  defendant  alike.  See  Ander- 
son  V.  Bk.  of  Brit.  Columbioj  L.  R.  Ch.,  2  Div.  644 ;  Cashin 
V.  Craddock^  L.  R.,  2  Ch.  Div.  140 ;  Hoffman  v.  Pastell^  h. 
R.,  4  Ch.  Div.  673,  and  the  same  has  been  frequently  held 
in  many  code  states. 

The  equitable  rule  in  regard  to  discovery  is  "  a  bill  for 
discovery  is  proper  either  when  the  complainant  therein  has 
no  other  proof  than  that  he  expects  to  elicit  by  its  means 
from  the  defendant,  or  when  he  needs  the  mattera  thus  dis- 
closed to  supplement  and  aid  other  evidence  which  he  fur- 
nishes, or  whenever  the  court  can  fairly  suppose  that  facts 
and  circumstances  discovered  by  means  of  the  bill,  can  be  in 
any  way  material  to  the  complainant  therein  in  maintaining 
his  cause  of  action  or  defense  of  a  suit."  1  Pom.  Eq.  Juris. 
§  191 ;  Montague  r.  Dudman^  2  Ves.  398 ;  Finch  v.  JPinch, 
Id.  492 ;  March  v.  Davidson^  9  Paige  (N.  Y.)  580 ;  Many  v, 
Beekman^  Id.  188 ;  Metier  v.  Metier^  4  Greens  Ch.  (N.  J.) 
457  ;  Thimer  v.  Dickenson^  1  Stockt.  Ch.  (N.  J.)  140 ;  Peck 
V.  Ashley^  12  Met.  (Mass.)  478 ;  Hoppock  v.  Railroad^  27  N. 
J.  Eq.  286. 

The  circumstances  of  this  case,  the  confusion  of  financial 
affaira  and  the  peculiar  administration  shown  by  the  public 
records  of  the  proceedings  of  the  county  comraissionei'S,  cer- 
tainly brought  this  case  within  the  rule  as  above  stated,  and 
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entitled  the  plaintiff  to  full  discovery  in  the  premises.     The 
court  erred  in  refusing  to  grant  and  compel  the  discovery 
asked. 
The  judgment  should  be  reversed  and  cause  remanded. 

Meversed. 

BlBSELL,  J.,  dissenting. 

The  algebraic  representation  of  the  unknown  quantity- 
"  X  "  probably  well  expresses  the  value  and  usefulness  of  a 
dissenting  opinion  in  judicial  proceedings.  The  universal- 
ity of  the  custom  coupled  with  the  importance  of  the  present 
inquiry  has  led  to  the  labor  and  the  possible  encumbrance 
of  the  reports  with  this  opinion. 

I  differ  radically  with  my  associates  both  in  regard  to  the 
law  which  is  applicable  to  the  controversy  and  in  regard  to 
what  the  proof  tends  to  establish.  The  stipulation  of  facts 
on  which  the  case  was  tried  is  partially  quoted  in  the  prin- 
cipal opinion.  It  is  assumed  in  it  that  what  is  quoted,  to- 
gether with  what  is  stated,  supplies  the  requisite  proof  to 
support  the  case  and  justify  a  reversal.  I  do  not  subscribe 
to  that  statement.  Supplementing  the  quotation  given  in 
the  opinion  I  now  give  the  balance  of  the  stipulation  with 
reference  to  the  warrants  issued  and  amounts  collected  ac- 
cording to  the  terms  of  the  document. 

*^  Delinquent  tax  due  said  road  fund,  De- 
cember 31st,  1888       ....        $12,966.89 

Cash  on  hand  .        -         .        .        .        1,246.82 

Tax  levy  1888  for  road  fund  .        .  10,958.69 


Total    ....        $26,166.40 
Of  the  delinquent  tax  of  1888,  the  sum  of 
$8,068.85  was  up  to  that  time,  Dec.  5th, 
1888,  declared  unavailable,  .        .      $8,068.85 


$22,097.55 


Amount  carried  forward  $22,097.55. 
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Amount  brought  forward  ....    $22,097.55 

There  were  outstanding  road  warrants 
drawn  on  said  road  fund  .        .        $18,926.32 

That  in  1884,  Dec.  3l8t,  the  delinquent  un- 
paid tax  due  said  road  fund  was  the  sum  of  $16,920.16 


Cash  on  hand                       .... 

247.42 

Road  tax  levied  and  payable 

» 

15,896.18 

Total 

182,563.76 

Warrante  drawn  in  1884 

$15,818.82 

That  in  1885,  Dec.  Slst,  the  acconnt  stood. 

delinquent  tax  due  the  fund 

$16,421.56 

Cash  on  hand                .... 

8,656.99 

Taxes  levied  due  the  fund 

12,052.52 

Total  credit    . 

$82,181.07 

W  anants  issued,  1885, 

5,992.27 

Dec.  81,  1886,  the  account  stood :  Delin- 

quent tax  due  the  fund 

$16,095.58 

Cash  on  hand                       .        .        .        . 

5,628.21 

Taxes  levied  due  the  fund 

8,748.71 

$80,472.50 
Warrants  drawn  in  1886,  .        .  $  1,515.08 " 

That  in  addition  to  the  credits  above  mentioned,  the  sum 
of  $1,637.15  was  credited  to  that  fund  by  the  board  of 
county  commissioners,  from  moneys  collected  from  Lake 
county,  said  credit  being  given  in  October,  1886. 

Following  what  is  above  quoted,  there  is  what  is  termed  a 
recapitulation  of  the  preceding  statement  and  a  further  state- 
ment as  to  the  assessed  valuation  of  the  property  of  the  coun- 
ty for  specified  years,  which  includes  a  statement  of  the 
warrants  outstanding  drawn  upon  the  road  fund  for  the  years 
1884, 1885  and  1886.  These  things  however  are  simply  a 
further  illustration  of  what  is  contained  in  the  statement  al- 
ready quoted,  and  goes  no  farther  for  the  purposes  pf  proof 
than  that  statement  itii^elf.     This  addition  to  the  statement  of 
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facts  contained  in  the  original  opinion  is  simply  given  for 
the  purpose  of  supporting  the  subsequent  position  which  is 
t^en  by  the  writer,  substantially  that  there  was  no  proof 
whatever  that  there  was  any  money  in  the  treasury  applica- 
ble to  the  payment  of  the  plaintiff's  warrants. 

It  is  not  deemed  expedient  to  follow  the  line  of  argument 
or  the  course  of  reasoning  adopted  in  the  opinion  of  the 
court,  nor  to  contest  by  way  of  illustration  or  argument  any 
of  its  positions  specifically,  other  than  the  one  which  will  be 
first  referred  to.  The  views  of  the  writer  will  then  be  ex- 
pressed upon  the  general  topics  necessarily  embraced  in  the 
case,  without  any  other  reference  or  response  to  the  position 
taken  than  that  which  will  necessarily  arise  from  the  state- 
ment of  the  views  which  it  is  believed  ought  to  control  the 
case.  The  judgment  is  not  reversed  because  the  evidence 
which  was  introduced  required  the  entry  of  a  different  or  any 
other  judgment  than  the  one  dismissing  the  complaint,  nor 
because  upon  what  was  proven  the  plaintiff  should  have  re* 
covered.  In  the  language  of  the  opinion,  the  case  is  reversed 
because  the  coui*t  '^  erred  in  refusing  to  grant  and  compel  the 
discovery  asked." 

I  am  unable  to  subscribe  to  that  rule,  or  yield  my  assent  to 
the  position  that  the  plaintiff  was  entitled  to  any  discovery 
or  to  any  equitable  relief.  Without  yielding  my  assent  to 
the  proposition  that,  upon  one  cause  of  action  stated  in  a 
single  complaint  and  in  a  single  count,  the  plaintiff  may  have 
both  legal  and  equitable  relief,  when  from  the  facts  which  he 
states  it  is  manifest  and  palpable  that  his  cause  of  action  is 
one  at  law,  it  seems  to  me  veiy  clear  that  in  the  present 
case  the  plaintiff  has  neither  stated  an  equitable  cause  of 
action,  nor  an  action  at  law  wherein  the  enforcement  of  his 
rights  either  requires  or  permits  the  administration  of  any 
equitable  relief  in  any  of  the  forms  or  ways  formerly  known 
to  chancery  pmctice.  The  plaintiff  has  brought  an  action 
upon  county  warrants  which  in  a  limited  sense  and  for  the 
purposes  of  this  discussion  may  be  called  commercial  paper. 
The  opinion  holds  that  an  action  of  assumpsit  lies  upon  this 
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class  of  instruments,  and  that  when  conceived  in  the  form 
and  under  the  circumstances  where  asgumpait  lay  at  common 
law,  such  an  action  will  be  found  the  appropriate  remedy  f^ 
the  establishment  of  these  rights.  If  that  be  true,  it  would 
appear  easily  demonstrable  tliat  equitable  relief  could  not 
be  granted  without  appropriate  allegations  showing  a  neces- 
sity for  such  procedure.  Of  these  the  complaint  contains 
none.  It  avere  the  issuance  of  the  warrants,  their  presenta- 
tion for  payment)  and  the  endorsement  not  paid  for  want  of 
funds,  avers  the  levy  of  taxes  for  road  purposes  for  the  years 
in  question,  asserts  that  there  are  mone3rs  in  the  treasury 
applicable  to  the  payment  of  those  warrants,  enough  at  least 
to  cover  the  plaintiff's  claim,  and  a  diversion  of  a  portion  of 
the  fund  properly  belonging  to  the  road  classification  to 
other  county  purposes.  This  complaint,  which  is  nothing  but 
a  naked  statement  under  the  code  of  a  cause  of  action  upon 
warrants,  is  followed  by  one  of  the  most  remarkable  prayers 
funiished  by  the  history  of  code  pleadings.  First  it  pmys  a 
judgment  for  so  much  money ;  second,  it  prays  that  if  for 
any  cause  the  plaintiff  be  not  entitled  to  such  a  judgment  an 
accounting  may  be  taken,  and  that  the  county  government 
may  be  decreed  to  hold  the  funds  for  the  plaintiff  s  use,  and 
be  decreed  to  pay  them  over  as  fast  as  they  may  be  collected, 
if  they  be  properly  appropriable  to  the  payment  of  plaintiff^s 
claim ;  third,  it  prays  that  in  case  a  diversion  shall  be  proven 
that  a  general  judgment  may  be  granted  against  the  county. 
Of  course  it  is  well  understood  that,  under  the  authorities 
of  Kay9er  v.  Maugham^  8  Colo.  232,  and  Becker  v.  Pugk,  et 
al.^  9  Colo.  589,  the  prayer  of  the  plaintiff  is  of  no  practical 
importance  for  the  purpose  of  determining  what  judgment 
ought  to  be  rendered.  It  is  referred  to,  however,  to  show 
the  legal  uncertainty  of  the  pleader  in  regard  to  the  remedies 
to.which  he  was  entitled,  and  that  it  is  apparent  that  there 
was  no  equitable  relief  necessarily  incident  to  his  cause  of 
action  at  law  as  he  had  stated  it,  which  he  sought  to  obtain 
and  to  which  he  had  a  right. 

In  the  first  place,  from  the  statement  of  facts  in  the  case 
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it  is  evident  that  it  was  not  a  case  wherein  the  action  of  ac- 
count lay  either  at  the  common  law  or  in  equity.  It  was 
utterly  impossible  for  the  plaintiff,  under  well  settled  equit- 
able rules,  to  file  a  bill  for  an  accounting  against  the  board  of 
county  commissionei's  and  the  treasurer  upon  the  facts  stated 
in  his  complaint.  He  holds  evidences  of  indebtedness  drawn 
upon  a  specific  fund.  The  taxes  which  the  county  govern- 
ment might  collect  and  which  the  treasurer  received,  were 
applicable  to  the  payment  of  the  plaintiflf's  warrants,  provid- 
ing the  levy  was  sufficient  for  the  purpose  and  he  occupied 
such  a  position  in  the  order  of  registration  as  entitled  him 
to  demand  the  money  from  the  treasurer.  There  is  no  ques- 
tion of  accounting  in  the  matter  so  far  as  the  plaintiff  is 
concerned,  nor  is  it  one  of  those  difficult  accounts  upon 
which  a  court  of  equity  will  sometimes  entertain  a  bill  of 
this  description,  even  though  the  items  are  all  upon  one  side. 
Story's  Equity  Jurisprudence,  §§  458,  459. 

If  the  plaintiff  had  no  right  to  an  accounting  according 
to  his  prayer,  which  is  not  adjudged  by  the  opinion  of  the 
court,  then  the  only  equitable  relief  to  which  he  could  in  any 
event  have  become  entitled  and  that  which  the  court  says  he 
had  a  right  to  is  a  discovery.  It  seems  to  be  tolerably  clear 
under  the  authorities  according  to  the  facts  in  this  case,  that 
the  plaintiff  was  not  entitled  to  that  discovery.  Without 
expressing  any  opinion  as  to  the  right  to  initiate  proceedings 
analogous  to  those  which  prevailed  in  the  chancery  practice 
prior  to  the  adoption  of  the  code,  where  a  party  appeal's  by 
his  case  to  be  clearly  within  the  declared  law  upon  that  sub- 
ject, it  is  enough  for  the  purposes  of  this  opinion  to  hold  that 
the  plaintiff  failed  to  bring  himself  within  the  well  recog- 
nized rules  relating  to  that  procedure.  It  is  said,  with  the 
concurrence  of  all  the  writers  upon  the  subject,  that  to  entitle 
a  party  to  a  discovery  he  must  be  remediless  at  law,  but  for 
the  discovery  which  he  seeks.     Story's  Equity,  §  690, 

The  bill  was  always  addressed  to  the  defendant  from  whom 
the  disclosure  was  sought,  and  if  the  facts  to  be  discovered 
were  within  the  knowledge  of  any  witness  the  bill  did  not 
Vol.  1—25 
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lie,  nor  could  it  be  maintained  when  the  court  of  law  where 
the  proceedings  were  pending  had  the  means  of  compelling 
the  disclosui-e.  As  was  well  said  in  one  of  the  cases  cited 
below :  "  It  was  always  an  exceptional  process,  confined  to 
the  necessity  of  the  case,  and  when  the  necessity  does  not 
exist  there  is  no  room  for  the  practice.  It  has  always  been 
held  that  when  a  court  of  law  could  enforce  the  production 
of  documents  or  any  other  disclosure  required  by  a  party  of 
his  adversary,  that  was  a  complete  answer  to  a  bill  of  dis- 
covery, and  now  this  can  be  done  in  all  cases  more  readily 
and  completely  than  was  possible  by  bill."  RiopeUe  v.  DoelU 
ner^  26  Mich.  102 ;  Nussbaum  et  al.  v.  Heilbron  et  al,^  63  6a. 
312 ;  Blatchley  v.  Coles,  6  Colo.  82. 

The  present  case  would  seem  to  be  brought  entirely  within 
the  scope  and  purview  of  this  adjudication.  It  is  entirely 
clear  that  the  proof  essential  to  the  plaintiff's  recovery  and 
the  only  facts  which  could  be  within  the  knowledge  of  the 
county  officials,  to  wit :  the  levy,  the  amount  of  taxes  col- 
lected, the  purposes  to  which  the  funds  were  put,  the  trans- 
fer of  the  moneys  if  any  from  one  fund  to  another  upon  the 
books  of  the  county,  with  their  ultimate  disposition  upon 
warrants  drawn  by  the  board,  were  singly  and  collectively 
matters  of  record,  upon  the  books  of  the  county,  open  to  the 
inspection  of  the  plaintiff,  and  producible  and  provable  un- 
der proper  process  in  a  court  of  law  where  the  case  was  to  be 
tried.  Gen.  State.  1883,  §  667,  p.  285  ;  Code  1887,  §  335 ; 
Bean  v.  The  People,  ex  rel.,  7  Colo.  200. 

It  cannot  be  expected  or  presumed  that  the  county  offi- 
cers would  have  any  knowledge  of  the  particular  facts  and 
conditions  surrounding  their  various  funds,  except  as  they 
might  be  disclt)sed  by  their  records  and  proper  books.  They 
were  accessible  to  the  plaintiff,  did  not  lie  in  the  knowledge 
or  the  conscience  of  the  defendants  to  be  extracted  only  from 
them  by  a  bill  of  discovery,  but  they  were  susceptible  of 
proof  by  documents  and  books  in  their  custody  and  which 
they  could  be  compelled  by  process  to  produce.  If  this  be 
true,  and  there  would  seem  to  be  no  escape  from  the  conclu- 
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sion,  the  judgment  ought  not  to  be  reversed  because  the  court 
refused  to  grant  a  discovery  to  which  the  plaintiff  was  not 
entitled. 

I  do  not  agree  with  the  court  either  in  regard  to  the  action 
which  ought  to  be  brought  or  which  is  properly  maintainable 
under  the  circumstances,  nor  as  to  the  scope  and  effect  of  the 
proof  offered. 

The  constitutional  limitations  upon  the  power  of  counties 
to  contract  indebtedness  have  been  very  clearly  outlined  and 
sharply  defined  by  recent  adjudications  in  this  state.  It  is 
entirely  well  settled  that  whenever  the  limit  has  been  reached 
no  order  or  warrant  drawn  upon  the  general  fund  of  the 
county  is  or  can  become  a  valid  corporate  obligation,  whether 
it  be  issued  in  satisfaction  of  a  voluntary  contract  entered 
into  between  the  commissioners  and  the  creditor,  or  whether 
the  debt  be  incurred  in  the  discharge  of  what  may  be  termed 
the  necessary  running  expenses  of  the  county  under  the 
enactments  which  provide  for  the  organization  and  govern- 
ment of  such  corporate  bodies.  Since  it  is  shown  by  the  stip- 
ulation, which  was  the  only  proof  offered  upon  the  trial,  that 
Chaffee  county  was  indebted  to  an  extent  beyond  what 
was  authorized  by  the  constitution  as  construed  by  the  courts, 
the  plaintiff  could  not  recover  without  proof  that  he  was  the 
holder  of  a  warrant  which  was,  either  in  terms  or  by  the 
statutory  condition  of  its  issue  a  specific  appropriation  of  a 
paticular  fund  thereafter  to  be  created  or  then  in  existence, 
and  therefore  not  within  the  scope  of  the  constitutional  in- 
hibition. That  orders  may  be  issued  which  will  remain 
.unaffected  by  the  constitutional  limitation  was  expressly  ad- 
judicated in  one  of  the  opinions  which  settled  the  principal 
doctrine.     The  People  ex  rel.  Seeley  v.  May^  9  Colo.  80 ;  404. 

It  was  thera  decided  that  there  might  be  a  specific  assign- 
ment of  revenues  thereafter  to  accrue.  The  assignment 
could  be  made  by  an  apt  writing  or  it  could  be  effected  by  a 
wsrrant  drawn  under  such  circumstances  and  in  such  form 
that  the  law  would  give  to  it  the  effect  of  a  transfer  of  the 
funds  to  be  subsequently  collected.     And  there  is  in  the 
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terms  of  the  decision  in  the  following  language — '^  it  is  gen- 
eral in  form — it  does  not  purport  to  be  payable  from  any  par- 
ticular fund  or  out  of  the  revenue  from  the  taxes  of  any 
specified  year," — ^a  manifest  purpose  to  except  such  warrants 
from  the  operation  of  the  rule  as  declared.     It  was  an  evident 
recognition  of  the  general  plan  of  the  revenue  statutes,  which 
permit  taxes  to  be  levied  for  a  specified  purpose,  and  which, 
by  the  terms  of  the  act  authorizing  the  levy,  limit  their  use 
and  application  to  the  payment  of  county  obligations  of  a 
definite  and  particular  character.     Where  warrants  are  drawn 
in  pursuance  of  this  plan,  it  must  be  true  that  they  are  to  be 
taken  as  an  exception  to  the  expressed  constitutional  limita- 
tion, since  they  do  not  amount  to  the  creation  of  an  indebt- 
edness  against  the  county,  but   are  an  assignment   of   an 
appropriation  oF  a  particular  fund  to  which  alone  the  credi- 
tor can  look  for  the  satisfaction  of  his  claim.     Under  the 
statutes  which  provide  for  the  administration  of  the  affairs 
of  counties,  the  various  boards  are  given  power  within  certain 
limits  to  levy  taxes  for  the  building  of  roads  and  bridges. 
These  revenues  are  to  be  applied  to  the  purposes  named,  and 
those  only,  and  they  are  to  be  paid  out  of  the  treasury  on 
orders  issued  by  the  board,  which  must  designate  the  fund 
on  which  they  ai'e  drawn,  and   the  purpose  to  which  the 
money  is  to  be  devoted.     The  forms  prescribed  for  the  levy 
and  collection  of  the  tax,  the  methods  to  be  pursued  in  its 
disbursement,  the  uses  to  which  the  warrants  drawn  upon 
the  fund  can  be  put,  the  way  in  which  the  tax  can  be  paid, 
and  in  which  when  delinquent  it  may  be  collected,  all  serve 
to  demonsti*ate  that  the  road  fund  as  such  is  no  part  of  the 
general  revenue  of  the  county,  and  although  it  is  to  be  dis- 
bursed by  the  board  which  is  entrusted  with  the  government 
of  the  corporation,  it  is  only  subject  to  disposition  by  orders 
which  may  be  drawn  on  it  as  such,  and  that  these  oi*dera 
amount  to  an  appropriation  by  the  county  authorities.     It  is 
equally  apparent  that  since   the   statute  which   authorizes 
the  tax  prescribes  that  the  proceeds  shall  be  devoted  to  road 
purposes  exclusively,  and  shall  be  distributed   among   the 


1892.]        HocKADAT  V.  Co.  Commissioners.  889 

various  road  districts  of  the  county,  it  amounts  to  a  legisla- 
tive appropriation  fund,  of  which  the  warrant  is  but  the 
legitimate  and  appropriate  expression.  Ketchum  et  al.  v. 
City  of  Buffalo,  14  N.  Y.  866 ;  Moody  v.  Cass  Co.,  86  Mo. 
477 ;  Cooke  v»  Putnam  Co,,  70  Mo.  668 ;  Mitchell  v.  Speer, 
89  Ga.  66 ;  Mai/or,  etc.,  of  Hohoken  v.  Phinney,  29  N.  J.  Law 
65 ;  Ho9pital  v,  Higgins,  16  111.  186 ;  People,  etc.,  v.  Power, 
26  HI.  187. 

The  logical  result  of  this  rule  undoubtedly  is  that  the 
creditor  who  holds  his  order  drawn  upon  the  road  fund  must 
look  to  it  alone  for  the  satisfaction  of  his  claim,  and  if  thei'e 
be  no  moneys  in  that  fund  applicable  to  the  payment  of  his 
waii'ant — whether  because  the  warrant  is  issued  for  a  sum 
exceeding  the  amount  of  the  authorized  levy,  or  because  the 
warrants  which  had  been  registered  before  it  was  presented 
to  the  treasury  for  payment  have  absorbed  all  the  moneys 
collected  or  collectible, — ^he  is  remediless  in  the  premises. 
Such  was  the  express  adjudication  in  Missouri  when  war- 
rants we're  drawn  upon  an  internal  improvement  fund.  The 
leg^lation  in  this  state  upon  the  subject  of  roads  and  high- 
ways fully  justifies  a  similar  construction.  Under  these  cir- 
cumstances a  warrant  drawn  upon  that  fund  is  not  a  creation 
of  an  indebtedness  within  the  terms  of  the  constitutional 
provision,  but  is  simply  a  transfer  to  the  creditor  by  a  tody, 
having  authority  for  the  purpose,  of  so  much  of  the  moneys 
in  the  treasuiy  belonging  thereto  as  the  order  may  represent. 
Such  legislative  appropriation  of  a  portion  of  the  revenues 
of  a  county  to  a  definite  purpose  is  entirely  within  the  con- 
trol of  the  law  makers.  The  powers  and  the  duties  of  these 
public  corporations  are  wholly  derived  from  the  legislature 
and  are  subordinate  to  its  control.  The  state  is  taken  to 
have  an  interest  in  the  revenues  of  the  county,  and  because 
of  this  interest  of  the  public  in  these  funds  the  legislature 
must  be  taken  to  have  the  power  to  direct  their  application. 
According  to  these  views,  the  defense  pleaded  and  proven 
by  the  county  of  an  outstanding  indebtedness  would  not 
avail  to  defeat  the  action. 


890  HocBL/a>AY  v.  Co.  Commissiokerb.     [Jan.  T., 

While  the  plea  that  the  county  was  indebted  beyond  the 
constitutional  limit  was  no  defense  to  the  action,  and  would 
be  unavailable  as  a  plea  in  bar  in  any  maintainable  proceed- 
ing which  mighl  hereafter  be  instituted  to  enforce  the  liabil- 
ity of  the  county  upon  these  warrants,  there  remain  two 
insurmountable  obstacles  to  the  plaintiff's  recovery  in  the 
present  suit.  One  arises  from  the  form  of  action  which  he 
brought  and  the  relief  he  prayed — ^the  other  comes  fi-om  a 
want  of  that  proof  necessary  to  the  enforcement  of  his  right, 
whatever  it  may  be,  against  the  county. 

The  plaintiff  attempted  in  this  proceeding  to  obtain  a 
money  judgment  against  the  county.  If  recovered,  it  must 
necessarily  be  enforced  according  to  the  provisions  of  the 
statute  concerning  judgments  against  a  county.  There  is 
the  naked  inquiry  whether  an  ordinary  action  for  the  re- 
covery of  money  like  the  old  action  of  asaumpsit  may  be 
brought  against  the  county  on  these  road  warrants  where 
there  is  money  in  the  treasury  to  which  the  holder  is 
entitled.  On  this  proposition  there  is  a  very  general  con- 
currence in  the  opinions  of  the  court.  Some  states,  like 
Wisconsin,  undoubtedly  hold  that  an  action  at  law  may  be 
brought  directly  against  the  county  to  recover  the  money 
due  upon  those  instruments  which  are  called  warmnts  in 
general  parlance,  though  denominated  county  orders  by  the 
statutes.  So  far  as  observed,  however,  those  cases  which 
directly  adjudicate  that  proposition  construe  statutes  which 
contain  express  provisions  permitting  money  actions  to  be 
brought  on  such  instruments  against  the  counties,  and  the 
decisions  are  expressly  rested  upon  these  enactments.  In 
the  absence  of  such  a  statute,  the  reasoning  of  those  csises 
which  holds  that  mandamiM  is  the  appropriate  and  generally 
the  exclusive  remedy  is  satisfactory  and  conclusive.  All 
the  circumstances  essential  to  entitle  a  party  to  mandamuB 
concur  in  this  case.  There  is  a  specific  legal  right  evidenced 
by  ordera  issued  by  the  county  government,  which  is  pos- 
sessed of  authority  to  determine  the  justice  of  the  creditor's 
claim  and  his  right  to  a  warrant  upon  the  treasury.     The 
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order  is  drawn  upon  a  specific  fund.  By  the  limitations 
which  are  expressed  in  the  statute  and  those  necessarily 
implied  from  its  purpose  and  general  provisions,  the  payment 
and  the  right  to  payment  are  dependent  on  the  state  of  that 
part  of  the  treasury.  This  right  is  still  further  limited  by 
the  action  of  the  creditor  in  presenting  his  warrants  for  reg- 
istration, for  his  claim  is  thus  made  dependent  on  the  order 
of  the  record  as  well  as  the  condition  of  the  funds.  Plainly 
a  general  recoveiy  could  not  be  had,  and  there  can  be  for 
the  creditor  no  other  plain  and  adequate  remedy  by  action. 
In  an  ordinary  proceeding  by  suit  under  our  system  to  re- 
cover money,  the  only  judgment  which  can  be  rendered 
upon  anything  which  possesses  any  of  the  elements  of  a 
promise  to  pay,  is  that  the  plaintiff  do  have  and  recover  of 
the  defendant  so  much  money.  It  is  impossible  that  the 
judgment  specify  and  direct  the  treasurer  to  pay  so  much 
money  to  the  plaintiff  out  of  a  road  fund.  It  is  equally  im- 
possible to  enter  upon  the  inquiry  as  to  the  number  of  war- 
rants outstanding  and  the  order  of  their  right  of  precedence 
as  against  the  plaintiffs  claim.  These  difficulties  very  nat- 
urally suggest  the  relevancy  of  the  inquiry  put  in  the  Ohio 
case — "  in  an  ordinary  civil  action  could  a  judgment  be  ren- 
dered which  should  be  payable  out  of  the  funds  of  said 
school  district?"  These  difficulties  then  demonstrate  that 
the  plaintiff  could  have  no  remedy  by  an  action  analogous 
to  that  of  assuinpsit^  and  that  he  could  only  obtain  adequate 
relief  by  a  writ  of  mandamus.  The  right  to  the  writ  under 
circumstances  like  the  present  is  clearly  established  by  the 
authorities.  The  State  ex  reL  Robertson  v.  Board  of  Educa- 
tion^ 27  Ohio  St.  96  ;  The  People  ex  reL  McSpedon  v,  Hawe%^ 
21  How.  Prac.  178 :  Cans  Township  v.  Dillon^  16  Ohio  St. 
88 ;  The  State  ex  reL  v.  Buffalo  Co.,  6  Neb.  454 ;  The  State 
ex  reL  Van  Vliet  v.  Wilson  et  al.,  17  Wis.  709 ;  Commonwealth 
ex  rel.  Whelen  v.  Councils  of  Pittsburgh,  88  Pa.  St.  66  ;  Klien 
V.  Supervisors,  54  Miss.  254 ;  Board  of  Supervisors  v.  Klien, 
51  Miss.  808 ;  Lake    et   al.  v.  Trustees  of  Williamsburg,  4 
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Denio  520 ;  People  ex  rel.  Conway  v.  Supervisors^  68  N.  Y. 
114. 

Although  the  question  has  not  been  directly  adjudicated 
in  this  state,  the  right  to  the  remedy  has  been  considered  by 
the  supreme  court  and  has  been  clearly  settled  by  their  ad- 
judications. Board  of  Co.  ComviCrs  of  Summit  Co.  v.  People 
ex  rel.  Hurlburt^  10  Colo.  14 ;  Stoddard^  Treasurer^  v.  Benton, 
6  Colo.  508. 

It  does  not  appear  to  me  that  the  question  discussed  was 
either  decided  by  the  Traveller's  Insurance  Company  v.  Den- 
ver (infra^^  nor  that  it  was  then  before  the  court  for  deter- 
mination. It  would  seem  from  the  opinion  that  the  right  to 
maintain  an  action  at  law  against  the  city  of  Denver  upon 
warrants  drawn  upon  the  sewer  fund  was  questioned  by 
counsel  who  insisted  that  the  remedy  was  by  mandamus. 
According  to  the  opinion,  however,  the  case  seems  to  have 
gone  off  upon  other  grounds,  and  to  have  been  rested  solely 
upon  the  necessity  for  an  averment  of  moneys  in  the  fund 
and  proof  to  support  it.  It  would  appear  impossible  to  urge 
the  same  objection  to  the  maintenance  of  an  action  against 
the  city  upon  its  wan-ants  that  readily  suggest  themselves 
when  the  legislation  concerning  the  county  organization  and 
the  creation  of  a  road  fund  is  considered.  In  the  present 
case  the  difficulties  seem  insurmountable  and  to  justify  the 
conclusion  that  mandamus  is  the  only  appropriate  and  ade- 
quate remedy. 

To  hold  otherwise  would  be  to  enlarge  the  rights  of  the 
holder  and  give  him,  under  the  provisions  of  the  statute  re- 
lating to  the  enforcement  of  judgments  against  county  or- 
ganizations, a  claim  upon  the  general  funds  of  the  county  to 
which  he  was  not  entitled  according  to  the  terms  of  his  con- 
tract and  the  provisions  of  the  statute,  and  which  by  neces- 
sary construction  limited  his  right  of  recovery.  According 
to  section  527  of  the  General  Statutes,  whenever  a  judgment 
is  rendered  against  the  board  or  against  the  county  officer 
no  execution  is  to  issue,  but  a  tax  is  to  be  levied  and  collected 
for  its  payment  as  in  the  case  of  other  county  charges,  or  a 
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general  warrant  upon  the  general  funds  of  tlie  county  may 
be  issued  to  the  holder  by  the  board.  According  to  the  view 
hereinbefore  expressed  with  reference  to  waii*ants  drawn 
upon  the  road  fund,  these  are  rights  which  can  under  no  cir- 
cumstances be  acquii^d  by  the  holder,  and  which  under  the 
law  the  county  government  cannot  give  him.  Very  cogent 
reasons  for  holding  that  his  remedy  is  not  by  an  action  for 
the  recovery  of  money,  but  that  he  must  proceed  by  mandoF- 
mtis,  where  the  writ  can  direct  the  proper  officera  of  the 
county  to  pay  to  the  holder  so  much  money  as  upon  the 
hearing  it  may  appear  he  is  entitled  to  receive. 

If  the  plaintiff  had  chosen  the  proper  remedy  the  peremp* 
tory  writ  could  not  have  been  ordered  on  the  final  hearing. 
It  will  be  observed  that  this  is  not  and  could  not  be  under 
the  circumstances  a  proceeding  to  compel  the  board  of  county 
commissioners  to  levy  an  authorized  tax  and  apply  it  when 
collected  to  the  satisfaction  of  the  warrants  which  the  plaintiff 
holds.  If  the  action  were  in  all  respects  regular,  it  could 
not  go  farther  than  to  require  the  proper  officer  of  the  county 
to  apply  to  the  satisfaction  of  the  waiTants  the  proceeds  of 
the  taxes  collected  and  in  the  officer's  possession.  This  could 
only  be  done  upon  both  allegation  and  proof  that  moneys 
were  in  the  treasurer's  hands  properly  applicable  to  the  liqui- 
dation of  the  plaintiffs  claim.  There  is  a  radical  failure 
in  both  these  particulars.  According  to  the  decision  in 
Travellers'  Insurance  Company  v.  Denver^  11  Colo.  484,  where 
the  action  is  brought  to  recover  on  warrants  drawn  upon  a 
special  fund  of  a  municipal  corporation — it  is  necessary  to 
allege  that  there  is  money  in  the  fund  with  which  to  ^y  the 
warrant  on  which  the  action  is  brought.  According  to  weU 
established  principles,  all  material  allegations  in  a  complaint 
must  be  sustained  by  competent  proof,  and  if  the  allegation 
is  material  the  proof  is  likewise  essential.  It  is  quite  possi- 
ble that  by  consti*uction,  if  otherwise  there  were  enough  in 
the  case  to  warrant  a  reversal,  the  coui*t  might  hold  the  alle- 
gations with  reference  to  moneys  in  the  road  fund  sufficient 
to  maintain  the  action,  where  an  issue  is  made  by  answer  and 
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the  pleading  has  not  been  attacked  by  demurrer.  Assuming 
that  the  complaint  alleged  moneys  in  the  road  fund,  it  must 
be  held  that  the  allegation  was  not  supported  by  competent 
and  sufficient  proof  to  warrant  a  recovery. 

As  stated,  the  evidence  lay  in  the  stipulation  of  the  par- 
ties. It  nowhere  appears  in  that  stipulation  that  at  the 
time  of  the  institution  of  the  suit,  or  at  the  time  of  rendition 
of  judgment,  there  was  money  in  the  hands  of  the  treasurer 
belonging  to  the  road  fund  available  for  the  purposes  of  pay- 
ing the  plaintiff's  warrants.  The  recital  is  ^^  payment  there- 
of was  refused  for  want  of  funds."  It  was  shown  that  from 
1888  to  1886,  warrants  to  the  extent  of  $40,752.49  had  been 
issued  by  the  board.  Such  being  the  plaintiff's  proof  con- 
cerning the  situation  of  the  warrant  account,  it  must  be  as- 
sumed that  these  warrants  were  legitimate  claims  upon  the 
road  fund  of  Chaffee  county,  registered  in  some  order  under 
the  statute  and  entitled  to  be  paid  by  the  treasurer.  The 
situation  which  the  plaintiff  occupied  in  that  list  is  not  shown 
and  he  might  have  been,  according  to  the  proof,  the  bolder  of 
the  last  registered  warrant.  If  he  were  in  this  position,  he 
was  not  entitled  to  any  relief,  since  he  failed  to  prove  that 
there  was  money  in  the  fund  sufficient  to  liquidate  the  ante- 
cedent registered  claims.  The  evidence  which  he  offered 
upon  this  subject  consisted  solely  of  a  statement  showing 
delinquent  taxes  due  and  the  tax  levies  made  for  the  various 
years,  comprising  the  period  during  which  his  warmnts  were 
issued.  This  evidence  cannot  be  held  to  justify  a  judgment 
against  the  county  for  a  specified  sum,  nor  could  it  be  held 
to  waitant  the  issue  of  a  peremptory  writ  of  mandami^  to 
compel  the  treasurer  to  pay  moneys  to  the  plaintiff,  since  it 
neither  proves  nor  tends  to  prove  money  in  that  officer's 
hands.  It  was  urged  in  argument  that  presumptively  delin- 
quent taxes  were  paid  and  that  those  levied  were  collected. 
Whatever  force  might  be  given  to  that  presumption  for  the 
purposes  of  determining  the  financial  condition  of  the  county, 
it  does  not  constitute  such  proof  of  funds  in  the  treasury  as 
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Would  warrant  a  court  in  granting  relief  to  a  plaintiff  who 
is  charged  with  the  burden  of  proving  his  case. 

There  is  nothing  whatever  contained  in  the  stipulation 
either  in  terms  or  by  implication  which  can  be  said  to  amount 
to  an  admission  by  the  county  that  there  was  at  any  time 
within  the  period  mentioned  in  the  stipulation  unappropri- 
ated moneys  in  the  road  fund  to  which  the  plaintiff  had  a 
right  to  look  for  payment,  and  should  it  be  conceded  that  by 
any  sort  of  construction  the  road  fund  could  at  any  time 
have  been  deemed  solvent,  it  equally  appeared  that  there 
were  outstanding  warrants  to  the  extent  of  the  funds  in  the 
treasury,  and  no  proof  was  offered  upon  which  the  court 
could  rightfully  hold  that  the  plaintiff  was  entitled  to  recover 
from  that  fund,  for  he  showed  nothing  concerning  the  regis- 
tration of  warrants  which  would  sustain  a  recover}'  by  him. 

It  is  likewise  plain  that  the  plaintiff  was  not  entitled  to 
recover  upon  his  allegations  that  funds  had  been  diverted  in 
such  fashion  as  to  entitle  him  to  a  general  judgment  against 
the  county.  His  allegations  in  that  regard  were  put  in  is- 
sue, and  the  only  proof,  if  it  can  be  said  to  rise  to  the  dignity 
of  evidence,  which  he  offered  was  a  resolution  of  the  board 
directing  the  placing  of  certain  moneys  in  the  funds  named 
in  the  resolution.  It  is  exceedingly  doubtful  whether  for 
the  purpose  of  a  judgment  against  the  county  that  resolu- 
tion can  be  deemed  an  admission  to^  such  an  extent  as  to 
supply  the  place  of  actual  proof  upon  the  subject.  It  is 
questionable  at  best  whether  the  board  of  county  commis- 
sioners can  by  such  a  resolution  make  an  admission  upon 
which  a  judgment  can  be  entered.  Without  expressing  any 
definite  conclusion  upon  this  subject,  however,  it  is  enough 
for  the  purposes  of  this  dissenting  opinion  to  say  that,  even 
though  it  were  an  admission  which  bound  the  county,  it  was 
not  followed  by  proof  of  the  transfer  of  any  moneys  belong- 
ing to  any  fund  upon  which  the  plaintiff  had  any  claim  to 
the  general  funds  of  the  county,  whereby  a  cause  of  action 
as  for  diversion  accrued  in  his  favor. 

It  is  manifest  that  although  the  defense  interposed  by  the 
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county  was  insufficient  to  defeat  the  plaintiffs  right  to  re- 
cover, he  was  not  entitled  to  maintain  the  action  which  he 
brought,  nor  was  the  proof  which  he  offered  sufficient  to  en- 
title him  to  any  relief,  if  by  amendment  or  construction  the 
pleadings  could  be  harmonized  with  these  views  concerning 
the  proper  pleadings  to  be  taken  to  enforce  the  liability  of  a 
county  on  orders  drawn  upon  road  funds. 

The  judgment  dismissing  the  plaintiff's  bUl  accords  with 
the  law,  and  there  is  no  error  in  the  record  which  warrants  its 
reversal. 

The  judgment  should  be  affirmed. 

Seversed. 


*^»»» 


L.  C.  Rockwell,  Plaintiff  in  Error,  v.  The  Highland 

Ditch  Co.,  Defendant  in  Error. 

1.  CoirrBACT  TO  Deliveb  Watbb  fboh  Resbbvoib. — ^A  contract  be- 

tween the  owners  of  a  reservoir,  who  are  likewise  owners  in  fee  of 
the  land  on  which  the  same  is  situate,  of  the  one  part,  and  two 
grantees  of  definite  quantities  of  water  tx>  each,  to  be  supplied  there- 
from, of  the  other  part,  which  clearly  states  and  defines  the  rights 
of  the  grantees,  their  heirs,  executors,  administrators  and  assigns, 
also  the  obligations  of  the  grantors,  is  conclusive  of  such  rights  and 
obligations  in  all  controversies  that  may  arise  between  the  parties, 
or  their  legal  representatives  concerning  the  same,  and  such  con- 
tract can  in  no  manner  be  affected  by  the  rights  of  user,  which  may 
be  acquired  to  the  waters  of  a  running  stream  under  the  constitu- 
tion and  statutes  of  the  state. 

2.  Assignee  of  Fbactional  Intebbst  not  Entitled  to  Sep  abate 

Delivebt. — The  enumeration  of  the  rights  of  the  grantees  in  an 
agreement  to  deliver  two  distinct  and  specific  quantities  of  water 
to  two  grantees  mentioned,  or  their  legal  ]*epre8entatives,  wherein 
the  only  right  to  a  separation  or  division  of  the  water  granted,  is, — 
**  To  be  delivered  in  separate  shares  to  each  party,  or  the  whole 
quantity  to  be  delivered  together,  as  said  second  parties  may  de- 
termine, either  of  said  parties  to  have  the  right  to  demand  and  re- 
ceive liis  proportionate  share  at  any  time,*'  is  an  inhibition  upon  the 
right  to  demand  the  separate  delivery  of  more  than  the  two  quan- 
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ttties  of  water  specified,  and  consequently  a  limitation  upon  the 
alienees  of  the  parties  to  require  separate  deliveries  of  their  respec- 
tive subdivisions.  The  alienees,  whether  by  contract  or  operation 
of  law,  must  receive  the  water  in  the  same  manner  as  the  original 
grantees,  in  two  distinct  shares  or  quantities  only. 
8.  Equitable  Conbtiivctiov  of  Contbaots.— Equitable  construction, 
and  those  of  convenience  and  value,  are  only  allowable  to  control 
the  interpretation  and  construction  of  contracts  in  those  cases  where 
the  intention  of  the  parties  cannot  be  clearly  derived  from  the  terms 
of  their  agreements,  or  where  their  provisions  are  equally  suscepti- 
ble of  two  constructions.  But  where  the  language  is  clear  and  the 
intention  manifest,  they  cannot  be  disregarded  in  determining  the 
lights  of  the  parties,  or  their  assigns. 

Error  to  District  Court  of  BotUder  County. 
Mr.  L.  C.  Rockwell,  pro  se, 

Messis.  Btbok  L.  Carb  &  F.  P.  Secob,  for  defendant  in 
error. 

BissELL,  J.  The  refusal  of  the  ditch  company  to  deliver 
water  to  Rockwell  was  the  gravamen  of  this  suit.  It  was 
an  equitable  proceeding  to  obtain  a  perpetual  injunction  to 
enforce  his  claim.  On  the  hearing  the  bill  was  dismissed. 
According  to  the  view  which  the  court  takes  of  the  rights 
of  the  parties  it  will  not  be  needful  to  refer  to  any  part  of 
the  testimony,  save  in  the  most  cursory  fashion,  except  as  to 
the  contract  upon  which  Rockwell^s  right  rests  and  out  of 
which  the  obligations  of  the  ditch  company  spring.  The 
provisions  and  conditions  of  the  contract,  other  than  a  few 
of  its  specific  clauses,  can  be  easily  understood  from  a  gen- 
eral statement  of  them.  In  May,  1881,  Hetzel  and  Osborn 
were  owners  of  a  quarter  section  of  land  in  Boulder  county, 
Colorado.  In  May  of  that  year  they  granted  and  conveyed 
the  realty  to  The  Highland  Ditch  Company  in  consideration 
for  the  grant  and  sale  of  a  perpetual  water  right  for  two  hun- 
dred and  fifty  inches  of  water.  It  would  seem  that  there  was 
a  depression  in  the  land  which  the  company  proposed  to  im- 
prove and  turn  into  a  reservoii*  for  the  storage  and  distribution 
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of  water  to  their  various  customers.  As  is  usual  in  those  cases 
the  contract  ran  to  the  grantors  of  the  property,  their  heirs,  rep- 
resentatives and  assigns.  It  is  unnecessary  to  state  the  gener- 
al provisions  of  the  agreement  concerning  the  construction  of 
the  ditches  and  the  delivery  of  the  water.  It  was  distinctly 
provided  that  the  ditch  company  should  ^'  furnish  water  at 
such  time  as  Hetzel  and  Osbom  might  require  between  the 
1st  of  March  and  the  1st  of  November,  and  at  one  continu* 
ous  time,  or  at  different  times,  as  said  second  party  may 
elect,  until  the  added  days  of  all  said  several  times  shall 
equal  sixty  days  in  any  given  year."  It  was  further  stipu- 
lated "  that  the  proportionate  quantity  of  water  to  be  deliv- 
ered to  each  of  said  parties  of  the  second  part,  respectively. 
Is  sixty-two  and  one  half  inches  to  said  Jacob  Hetzel, 
and  one  hundred  and  eighty-seven  and  one  half  to  the 
said  Osborn,  to  be  delivered  in  separate  shares  to  each 
party,  or  the  whole  quantity  to  be  delivered  together  as 
said  second  parties  may  determine,— either  of  said  parties 
to  have  the  right  to  demand  and  receive  his  proportionate 
share  at  any  time.  That  the  heirs,  executors,  administra- 
tors and  assigns  of  said  second  pai*ty  shall  severally  and 
jointly  have  the  same  rights  in  relation  to  each  other 
that  second  parties  have  in  reference  to  each  other."  Evi- 
dently the  rights  of  the  grantees  of  the  perpetual  water 
right,  and  the  obligations  of  the  company  with  reference  to 
the  supply,  are  fixed  by  the  terms  of  the  contract  and  must 
be  learned  from  its  provisions.  None  of  the  rights  to  the 
waters  of  a  running  stream  under  the  constitution  and  stat- 
utes of  the  state  which  may  be  acquired  by  the  user  can 
in  any  manner  affect  the  obligations  or  relations  of  the  con- 
tracting parties.  The  company  was  the  owner  in  fee  of  the 
land  on  which  the  lake  was  situated,  and  had  an  absolute 
title  to  the  water,  with  the  right  and  privilege  of  sale  accord- 
ing to  their  own  pleasure.  The  accurate  construction  of  this 
contract  is  one  of  some  difficulty,  but  the  conclusion  arrived 
at  seems  to  be  the  only  one  consistent  with  its  provisions. 
It  is  not  necessary  to  determine  what  may  be  the  obligations 
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of  the  original  grantees,  and  their  subsequent  alienees,  as  be- 
tween themselves,  since  the  action  was  brought  solely  against 
the  ditch  company  by  an  alienee  whose  rights  are  to  be 
measured  by  the  terms  of  the  original  instrument.  There 
will  be  no  discussion  about  the  right  of  the  various  owners 
and  alienees,  in  case  of  a  convention  between  them  to  insist 
upon  a  delivery  of  the  water  at  such  times  as  they  may  elect, 
and  in  such  quantities  as  they  may  desire,  subject  to  the  ex- 
pressed limits  of  the  agreement.  The  sole  inquiry,  and  the 
only  question  determined  by  this  decision,  is  as  to  the  rights 
which  Osborn  acquired  under  the  contract,  and  whether  his 
right  is  a  divisible  one  without  the  consent  of  the  company. 
The  argument  that  it  is  the  policy  of  our  law  to  prevent  re- 
straints upon  *the  alienation  of  property  rights,  which  is 
always  persuasive  when  its  application  is  possible  and  con- 
sistent with  the  agreement  of  the  parties,  can  have  no  influ- 
ence in  the  settlement  of  the  present  controversy.  The 
matter  rests  wholly  in  contract,  and  the  question  is  a  naked 
one  of  construction.  There  seems  to  be  no  escape  from  the 
conclusion  that  there  was  an  agreement  to  deliver  sixty-two 
and  one  half  inches  to  Hetzel,  and  one  hundred  eighty-seven 
and  one  half  inches  to  Osborn.  It  was  a  contract  to  deliver 
two  distinct  and  specific  quantities  of  water  to  the  two  named 
grantees  for  a  definite  period  of  time,  with  no  right  of  .separa- 
tion or  division  as  to  quantity,  except  the  expressed  one  of 
the  right  to  receive  the  total  quantity  in  separate  shares  to 
each  party,  as  stated,  or  the  right  to  receive  the  total  two 
hundred  fifty  inches  at  one  time,  at  the  election  of  the  gran- 
tees. This  enumeration  of  the  rights  and  the  definite  rela- 
tion of  Hetzel's  sixty-two  and  one  half  inches,  and  Osborn's 
one  hundred  eighty-seven  and  one  half  inches,  with  an  express- 
ed inhibition  upon  any  right  of  division  except  that  which 
would  give  each  his  limited  quantity,  or  to  both  the  entire 
amount  at  one  time,  must  be  taken  as  a  limitation  upon  the 
right  of  division,  which  would  naturally  follow  a  general 
grant  of  a  water  right  to  parties  and  their  grantees.  The  in- 
tention of  the  parties  to  the  contract  with  reference  to  alien- 
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ees  is  very  clearly  expressed  by  the  subsequent  provision, 
that  the  heirs  and  assigns  shall  enjoy  rights  with  reference 
to  each  other  identical  with  those  which  Hetzel  and  Osborn 
have  with  reference  to  each  other,  which  are  to  receive  the 
sixty-two  and  one  half  inches,  and  one  hundred-eighty  seven 
and  one  half  inches,  as  two  distinct  and  specified  quantities 
of  water,  and  the  option  to  receive  the  two  hundred  and  fifty 
inches  at  one  and  the  same  time,  if  they  may  so  elect.  The 
introduction  of  this  last  clause  was  evidently  the  result  of  a 
purpose  to  so  limit  the  right  of  division  as  to  the  alienees, 
whether  by  contract  or  operation  of  law,  that  they  must  take 
as  Hetzel  or  Osborn  took,  in  two  distinct  and  specified  shares, 
divisible  in  the  quantities  named.  While  equitable  consid- 
erations and  those  of  convenience  and  value  are  often  allowed 
to  control  the  construction  and  interpretation  of  contracts, 
it  is  only  in  those  cases  where  the  intention  of  the  parties 
cannot  be  clearly  derived  from  the  terms  of  their  agreement, 
or  where  its  provisions  are  equally  susceptible  of  two  con- 
structions. When  the  language  is  clear  and  the  intention 
manifest,  they  cannot  be  disregarded  in  determining  the 
rights  of  the  parties.  They  rest  upon  conti*act  and  are  to- 
tally unaffected  by  the  evidence  which  was  introduced  for 
the  foundation  of  the  contention,  that  the  company  by  their 
conduct  were  estopped,  as  against  Rockwell,  to  insist  that 
he  had  no  right  to  claim  the  sixty-two  and  one  half  inches  of 
water  which  he  bought  from  the  Osborns.  The  case  is  bar- 
ren of  the  facts  which  the  authorities  all  agree  are  essential 
to  the  creation  of  an  estoppel.  What  Rockwell  acquired  was 
gotten  by  a  grant  of  a  part  of  that  which  rested  in  contract ; 
he  bought  with  knowledge  of  it, — must  be  charged  with  no- 
tice of  its  limitations,  and  he  must  be  held  bound  by  its  pro- 
visions. There  was  an  absence  of  proof  that  he  bought  upon 
the  faith  and  strength  of  any  antecedent  representation,  on 
the  part  of  the  company,  or  that  he  was  misled  to  his  preju- 
dice by  anything  which  they  did,  upon  which  he  had  a  right 
to  rely.  It  is  unnecessary  to  state  the  whole  ground  of  an 
estoppel.     Enough  has  been  said  to  show  that  the  plaintiff 
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in  error  failed  to  bring  himself  within  the  protection  of  that 
principle. 

There  is  no  error  in  the  record  upon  which  the  judgment 
ought  to  be  reversed,  and  it  will  accordingly  be  aflBrmed. 

Affirmed. 

RkMimond,  p.  J.,  took  no  part  in  the  consideration  of  this 
cause. 


The  Colorado  Consolidated  Land  and  Watee  Com- 
pany, Appellant,  v.  James  A.  Moeeis,  Appellee. 

1.    Surr    AGAINST     OONBOLIDATSD     WaTEB    COMPAlTr  —  NeCSSSABT 

Pboof. — In  an  action  against  a  consolidated  water  company,  or- 
ganized by  the  consolidation  of  two  ditch  companies,  for  damages 
to  real  estate  occasioned  by  a  ditch  constructed  by  one  of  them,  the 
plaintiff  must  prove,  in  order  to  maintain  his  action,  by  which 
branch  of  the  consolidated  company  the  ditch  was  constructed 
which  occasioned  the  injury. 
2.  Attempt  to  Eecover  fob  Injubies  to  Land  on  Aftsb-acquibed 
Title. — One  who  is  in  possession  of  land  under  a  pre-emption 
claim  at  the  time  of  injury  thereto,  but  who,  after  bringing  a  suit 
for  recovery  of  the  damages,  abandoned  his  pre-emption  filing  and 
initiated  a  new  title  by  a  homestead  entry,  cannot  maintain  such 
suit  on  his  after-acquired  title.  In  such  case  it  is  error  for  the  court 
to  receive  evidence  of  an  injury  to  the  land  committed  prior  to  the 
inception  of  the  title  put  in  evidence  by  the  plaintiff. 

Appeal  from  County  Court  of  Montezuma  County. 

Mr,  S.  W.  Caepbntee,  for  appellant. 

BisSELL,  J.  The  construction  and  operation  of  a  ditoh 
in  Montezuma  county  occasioned  the  damages  for  which  the 
appellee  brought  this  suit  against  the  water  company.  Ac- 
cording to  his  complaint  and  his  proof,  the  Colorado  Con- 
solidated Land  and  Water  Company  was  organized  on  the 
Vol.  1—26 


402     Colorado,  etc.  Water  Co.  v.  Morris.  [Jan.  T., 

21st  day  of  May,  1890.  It  was  the  result  of  a  consolidation 
of  the  Coloi-ado  Water  Supply  Company,  and  the  Dolores 
No.  2  Land  and  Canal  Company,  incorporated  under  the 
title  of  the  present  defendant.  There  was  considerable  con- 
trovei'sy  in  the  case  in  reg^ard  to  the  occasion  and  extent  of 
the  injury  done,  but  the  jury  found  a  verdict  in  favor  of 
Morris  for  $100,  for  which  judgment  was  entered.  During 
the  progress  of  the  trial  some  question  was  made  concerning 
the  plaintiff's  title  to  the  property  which  raised  a  doubt  as 
to  his  right  to  recover.  This  diflSculty  the  plaintiff  sought 
to  overcome  by  introducing  his  declaratory  statement  for  a 
pre-emption  claim,  filed  in  the  proper  United  States  Land 
Office,  bearing  date  April  25,  1888.  He  likewise  intro- 
duced a  receiver's  receipt,  of  date  December  16, 1890,  for 
the  entry  of  the  same  indentical  land  as  a  homestead  under 
the  federal  statute.  The  conflict  in  the  two  evidences  of 
title  however  was  avoided  by  proof  of  a  relinquishment  on 
his  part  of  the  pre-emption  filing,  executed  and  acknowl- 
edged on  the  13th  of  December,  1890.  The  suit  was  com- 
menced on  the  9th  day  of  December,  1890,  by  the  issue  and 
service  of  a  summons  and  the  filing  of  a  complaint,  according 
to  tlie  provisions  of  the  code.  There  are  two  obstacles  to 
the  affirmance  of  this  judgment.  The  first  comes  from  the 
proof  offered  concerning  the  injury,  and  the  second  grows 
out  of  the  status  of  the  title  as  the  appellee  proved  it. 

The  allegations  of  the  complaint  very  properly  charged 
that  the  appellant  corporation  was  the  result  of  a  consolida^ 
tion  between  the  two  pre-existing  corporate  bodies.  It  was 
sought  by  apt  averment  to  charge  the  Consolidated  Com- 
pany for  the  wrong  done  by  one  of  the  companies  which  it 
absorbed.  The  evidence,  however,  clearly  failed  to  show  by 
what  corporation  the  ditch  which  occasioned  the  injury  was 
constructed.  In  a  case  like  the  present  where  the  plaintiff 
seeks  to  hold  a  corporate  body  responsible  for  the  acts  of  a 
corporation  included  in  it,  it  is  incumbent  upon  him  to  make 
proof  that  the  wrongs  complained  of  were  committed  by  that 
entity,  because  not  otherwise  under  the  statute  can  the  re- 


1892.]    Colorado,  etc.  Water  Co.  v.  Morris.        403 

sultant  body  be  held  liable.  It  is  no  violation  of  the  well 
established  rules  and  principles  of  the  appellate  courts  of 
Colorado  to  treat  this  as  reversible  error,  since  the  question 
depends  neither  upon  the  weight  nor  the  preponderance  of 
testimony,  but  is  raised  upon  the  broad  ground  of  a  complete 
failure  of  proof  in  this  essential  particular. 

The  situation  and  condition  of  the  title  which  Morris  put 
in  evidence  is  equally  conclusive  upon  his  right  to  recover. 
He  brought  his  suit  on  the  9th  day  of  December,  1890,  at 
which  time  according  to  the  record  he  was  in  the  possession 
of  the  land  under  the  pre-emption  filing. 

It  is  wholly  unnecessary  to  determine  the  limit  which  the 
law  places  upon  his  right  to  recover,  in  this  sort  of  an  action, 
upon  the  basis  of  that  kind  of  a  title,  though  the  question 
seems  to  have  been  determined  in  Knoth  v,  Barclay^  8  Colo. 
300. 

The  plaintiff  failed  to  bring  himself  even  within  the  terms 
of  that  decision,  since  subsequent  to  the  institution  of  his 
suit  he  abandoned  his  pre-emption  filing  and  initiated  a  new 
title  by  a  homestead  entry,  made  four  days  after  the  com- 
mencement of  his  suit.  It  is  very  clear  that  since  he  volun- 
tarily surrendered  whatever  title  he  had  to  the  premises 
subsequent  to  the  bringing  of  his  action,  the  suit  could  not 
be  maintained  on  the  after-acquired  title.  According  to  all« 
well  settled  rules  the  right  of  action  must  exist  at  the  time 
of  the  commencement  of  the  suit.  Nor  did  the  appellee 
bring  himself  within  any  exception  to  this  rule,  by  making 
proof  of  any  injury  to  improvements  which  were  on  the  land 
while  it  was  in  his  rightful  possession.  The  record  likewise 
discloses,  in  this  connection,  an  error  committed  by  the 
court  in  the  receipt  of  evidence  concerning  the  injury  ante- 
cedent to  the  inception  of  the  title  which  the  plaintiff  him- 
self put  in  evidence.  Clearly  whatever  damages  he  may 
have  sustained  prior  to  his  homestead  entry,  on  the  13th 
day  of  December,  1890,  could  not  be  recovered  upon  proof 
simply  of  that  title.  If  he  had  any  right  to  recover  by  rea- 
son of  the  erection  of  improvements,  or  rightful  occupancy 
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of  the  land,  which  would  under  the  statute  secure  to  him  a 
cause  of  action  for  injuries  of  this  description,  it  was  incum- 
bent upon  him  to  make  proof  of  such  a  title  as  would  sustain 
the  recovery.  He  completely  failed  in  this  particular,  and 
the  judgment  cannot  be  upheld.  There  are  other  errors 
assigned  and  argued  by  counsel,  but  they  are  not  likely  to 
arise  upon  any  subsequent  hearing  of  this  controvei'sy,  and 
it  is  wholly  unnecessary  to  consider  or  dispose  of  them. 

For  the  reason^  assigned  this  judgment  must  be  reversed 
and  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Beversed. 


<•■•> 


Lantry  &  Sons,  Appellants,  v.  Victor  Silverman, 

Appellee. 

L    iKJtJRIES  TO    SBBVANT    RESULTIirO    FROM    NEGLIORNOE    OF    VlCE- 

PBnrciPAL. — One  in  the  employ  of  a  master,  but  having  full  con- 
trol and  management  of  a  department  of  the  latter' s  business, 
including  the  servants  employed  therein,  occupies  the  position  of 
vice-principal,  and  the  master  is  liable  for  injuries  to  a  servant 

t        caused  by  the  negligenc  of  such  vice-principal. 

2k  CoNTBiBUTOBT  NsGLiOBNOB  A  QuBSTiox  FOB  JuBY. — The  defense 
of  contributory  negligence  being  interposed  to  an  action  for  injury 
to  a  servant,  alleged  to  have  resulted  through  the  negligence  of  the 
person  put  in  charge  by  the  master,  it  is  peculiarly  the  function  of 
the  jury  to  determine  from  the  evidence  whether  the  plaintiff  was 
acting  as  a  reasonably  prudent  man  woold  have  done  under  like 
circumstances  at  the  time  of  receiving  the  injury.  And  their  find- 
ing on  such  a  question,  when  supported  by  evidence,  will  not  be 
disturbed  by  reason  of  mere  preponderance  of  evidence  to  the  con- 
trary. 

Appeal  from  District  Court  of  Arapahoe  County. 

Mr.  L.  C.  Rockwell,  Messrs.  Hurd  &  Dunlap  and  Mr. 
Eugene  Haoan,  for  appellants. 
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Messrs.  Bbyant  &  Lbe  and  Mr.  C.  U.  Pierce,  for  ap- 
pellee. 

BissELL,  J.  Silverman  was  hurt  in  a  quarry  operated  by 
the  firm  of  Lantiy  &  Sons,  and  brought  this  suit  against 
them  to  recover  damages  for  his  injuries.  The  facts  are 
simple  and  the  law  applicable  to  them  tolerably  plain.  In 
January,  1890,  Silverman  obtained  employment  by  the  firm 
through  an  employment  agency  in  Denver.  Lantry  &  Sons 
were  then  engaged  in  constructing  a  portion  of  the  railroad 
up  Pike's  Peak,  and  Silverman  went  there  under  his  engage- 
ment. He  was  a  blacksmith  by  trade,  and  appai*ently  hired 
out  as  such,  and  was  set  to  work  in  the  shop  sharpening 
tools  used  in  the  construction  of  the  grade.  He  seemed  to 
have  some  difSoulty  in  adapting  himself  to  that  particular 
sort  of  labor,  and  was  relieved  from  the  job  and  sent  up  the 
canon  to  a  quarry  which  the  firm  was  operating,  with  a  note 
to  TurnbuU  who  had  charge  of  the  work.  He  reported  to 
TurnbuU  and  was  set  to  work  as  a  blacksmith,  but  the  bulk 
of  his  time  was  spent  in  the  quarry,  doing  whatever  he 
might  be  directed.  This  fact  is  unimportant  except  in  view 
of  one  or  two  instructions  given  by  the  court.  While  he 
was  laboring  i9  the  quarry  with  TurnbuU  and  Maher,  a  co- 
employee,  attempting  to  dislodge  a  large  slab  from  its  bed 
and  tumble  it  to  the  place  of  its  delivery,  where  it  could 
be  properly  handled,  he  was  directed  by  TurnbuU  to  go  a 
short  distance  down  the  ledge  and  remove  some  tools  on 
which  the  slab  was  liable  to  faU.  He  obeyed  the  order  and 
started  back.  There  is  some  controversy  as  to  what  Silver- 
man did  while  executing  the  order.  He  contended  that  he 
threw  the  tools  away  and  started  directly  up,  going  but  a 
short  distance  from  where  they  were,  while  the  defense  con- 
tend that  he  went  twenty  or  thirty  feet  from  the  spot  where 
the  tools  were,  and  was  in  a  place  of  safety  when  he  started 
back  and  put  himself  in  a  position  of  danger.  In  the  view 
wliich  the  court  takes  of  the  case  and  the  law  governing  it,  this 
difference  is  of  slight  importance.     TurnbuU  was  in  charge 
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of  the  quarry,  and,  according  to  the  evidence,  in  full  control 
of  its  operations  and  of  the  men  who  were  at  work  there. 
He  had  the  power  to  discharge  the  employees  if  their  ser- 
vices were  unsatisfactory  or  not  needful  to  the  operation  of 
the  work.  While  perhaps  in  one  sense  he  was  not  the  gen- 
eral superintendent  of  all  the  operations  of  the  firm,  he 
seemed  to  have  full  power  of  management  and  control  at 
the  quarry. 

The  case  was  submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiff.  The  errors  insisted  upon,  present  in  some 
of  their  phases,  the  law  governing  the  liability  of  the  master 
for  injuries  to  the  servant,  when  they  are  received  in  the 
course  of  his  employment.  It  would  serve  no  useful  pur- 
pose to  quote  the  instructions  or  to  present  an  abstract  of 
them.  On  one  branch  of  the  inquiry  it  is  enough  to  say 
that  the  witnesseis  were  not  agreed  as  to  the  terms  of  the 
original  hiring,  or  as  to  the  circumstances  under  which  Sil- 
verman's work  was  changed  from  that  of  a  blacksmith  to  that 
of  an  ordinary  laborer  in  the  quarry.  Whether  the  work  in 
a  quarry  was  more  hazardous  or  dangerous  than  that  of  a 
smith  was  not  very  apparent.  Still  there  was  enough  in  the 
case  to  justify  an  instruction  on  the  subject,  and  the  rule  wliich 
the  court  laid  down  was  an  accurate  and  lucid  expression  of 
the  law,  which  could  not  have  worked  injury  to  the  appel- 
lants.   Error  may  not  be  predicated  upon  it. 

On  the  main  inquiry,  whether  Silverman  is  debarred  re- 
covery because  the  injury  was  occasioned  by  reason  of  his 
own  carelessness,  the  case  is  not  free  from  difficulty.  This 
difficulty  scarcely  extends  to  the  question  of  the  responsibil- 
ity of  a  master  for  the  negligence  of  a  co-servant,  since  Turn- 
bull  occupied  no  such  position.  Under  the  circumstances 
and  the  rule  enunciated  by  the  Supreme  Court  in  Denver  S. 
P.  ^  P.  B  E.  Co  V.  DriscoU,  1 2  Colo.  620,  the  master  is 
liable  for  the  injury  to  the  servant,  if  Turnbull's  negligence 
was  its  proximate  cause.  He  was  clearly  a  vice-principal. 
He  was  in  full  control  and  management  of  the  operations  of 
the  quarry  at  the  time  Silverman  got  hurt.    The  servant 
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was  then  acting  in  obedience  to  orders  issued  by  a  person 
possessing  ample  authority  to  give  them,  and  executed  under 
circumstances  which  justified  their  obedience.  Whether  the 
act  of  TurnbuU,  or  that  of  Silverman's  co-employee,  Maher, 
caused  the  injur}'  was  peculiarly  a  question  for  the  jury.  It 
was  decided  adversely  to  the  appellants.  This  tribunal  can- 
not interfere  with  that  finding,  since  there  was  evidence  to 
support  it.  It  is  well  settled  in  courts  of  this  state  that  no 
verdict  will  be  disturbed  on  a  simple  question  of  weight  or 
preponderance  of  testimony.  The  only  substantial  difiSculty 
is  that  presented  by  the  proof  which  tended  to  establish  con- 
tributory negligence  on  the  part  of  Silverman.  He  was  in  a 
place  of  safety  after  he  had  removed  the  tools  according  to 
TurnbuU's  order  and  prior  to  the  point  of  time  when  he 
started  back.  It  will  be  recollected  that  Maher  and  Silver- 
man were  engaged  in  dislodging  this  slab,  and  were  evidently 
being  assisted  b}'  TumbuU.  The  thing  to  be  done  was  to 
tumble  the  slab  over  the  ledge.  It  was  expected  to  fall 
where  the  tools  were.  In  going  down  it  would  not  fall  di- 
rectly, but  probably  slide  along  a  pile  of  d^biis  at  the  base 
of  the  ledge,  and  lie  on  the  flat  surface.  The  parties  con- 
tinued their  work  after  Silverman  started  for  the  tools,  and 
were  at  work  when  he  started  back.  If  he  had  remained 
where  he  was,  or  w:aited  for  the  slab  to  tumble,  or  kept 
out  of  the  way,  he  would  not  have  been  injured,  since  it 
was  by  the  tumbling  of  the  slab  and  its  sheer  to  one  side 
that  he  was  caught.  It  is  urged  with  great  force  and  con- 
siderable show  of  reason  that  it  was  negligence  for  Silver- 
man to  attempt  to  return  to  the  place  where  he  had  been  at 
Work  in  the  face  of  the  impending  danger.  But  this  court 
is  disinclined  to  interfere  with  the  finding  of  the  jury  upon 
this  question,  since  it  is  peculiarly  their  function  to  deter- 
mine what  a  reasonably  prudent  man  would  do  under  certain 
circumstances.  Silverman  had  been  at  work  assisting  in  the 
dislodgraent  of  the  rock,  and  was  apparently  expected  to  re- 
turn to  the  top  of  the  ledge  and  continue  his  labors.  The 
jury  may  very  naturally  have  concluded  that  he  had  a  right 


1  406 
4  878 


1  406 
7  401 


1  408 
•24c  206 


408  TouRTELOTTB  V.  Browk.  [Jan.  T., 

to  expect  that  the  rock  would  not  be  tumbled  until  his  re- 
turn, or  they  may  have  concluded  that  the  condition  of  the 
work  at  the  time  that  he  was  sent  down  was  such  that  a  rea- 
sonably cautious  man.  would  have  done  precisely  what  he 
did,  attempt  to  return  to  continue  his  labor.  Evidently  they 
considered  that  his  return  was  not  the  act  of  an  imprudent 
man,  and  that  he  did  only  that  which  an  ordinarily  cautious 
man  would  do  under  like  circumstances.  Under  well  settled 
rules  this  court  cannot  disturb  that  verdict.  The  question 
was  submitted  to  the  jury  under  instructions  which  stated 
the  law  upon  this  subject,  and  the  record  discloses  nothing 
which  would  authorize  an  interference  with  their  conclusion. 
Perceiving  no  erior  in  the  record  warranting  a  reversal, 
the  judgment  will  be  afiSrmed. 

Affirmed. 


MONROB  L.  ToURTELOTTB,  PLAINTIFF  IN  ErROR,  V.  JOSEPH 

M.  Brown,  Defendant  in  Error. 
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fio  349-        1,  Mis-TBiAL— Failure  op  Juby  to  DsTERMiinE  thb  CoinsoLLiNa 
1  4^1  Issue. — The  plaintiff,  assignee  of  promissory  note,  brought  suit 

\g  3371  thereon  against  the  administrator  of  the.  maker,  who  interposed 

IdSSB  ^  several  defenses  thereto,  but  the  controlling  issue  raised  by  the 

pleadings  was  whethet  the  note  was  genuine  or  a  forgery.  In  the 
submission  of  the  case  to  the  jury  on  the  evidence  the  direct  ques- 
tion, whether  or  not  the  note  was  genuine,  was  submitted  to  them 
for  a  special  finding.  The  jury  returned  a  general  verdict  for  the 
defendant,  but  as  to  the  question  propounded  they  returned  that 
they  could  not  agree.  This  was  equivalent  to  a  failure  to  find  and 
agree  upon  any  verdict  in  the  case,  and  it  was  error  for  the  court  to 
accept  the  verdict  and  render  judgment  upon  it 
2.  Abuse  of  Discretion  in  Cboss-bxahikation  of  Wrrinsss. — ^While 
the  order  of  introducing  testimony  and  the  latitude  allowable  in 
cross-examination  of  witnesses  is  largely  in  the  discretion  of  the 
trial  court,  it  is  an  abuse  of  discretion  to  allow  the  plaintiff's 
witness  to  become  a  general  witness  for  the  defense  on  cross- 
examination,  as  to  matters  not  embraced  in  the  examination  in  chief, 
and  thus  deprive  the  plaintiff  of  his  right  of  cross-examination. 
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8.  EviDisircK  Necessabt  to  Invaudate  Oomhxboiai«  Papbb  in 
Hands  of  Absioneb. — The  admission  in  evidence  of  the  record  of 
a  former  suit  on  a  promissory  note  wherein  no  final  judgment  was 
entered,  when  the  same  note  is  again  put  in  suit  by  a  different  and 
subsequent  assignee  thereof  for  value  and  before  maturity,  for  the 
purpose  of  discrediting  it  in  the  plaintiffs  hands  by  showing  the 
notoriety  of  the  defenses  thereto,  and  thus  to  allow  the  jury  to  infer 
knowledge  thereof  on  part  of  the  plaintiff  that  would  invalidate  his 
title,  is  error.  Such  knowledge  must  be  affirmatively  established 
as  against  the  assignee  of  commercial  paper  and  cannot  be  inferen- 
tially  formed  by  a  jury  from  proof  only  of  the  existence  of  facts  of 
this  character.  It  was  likewise  error  to  instruct  the  jury  that  they 
might  consider  such  litigation  in  determining  whether  plaintiff  was 
a  bona  fide  holder. 

4.  Chabactebof  Evidbnob  Kboessabt  to  Suppobt  Yebdict. — Mere 
suspicion  of  the  want  of  good  faith  on  part  of  a  plaintiff,  unsup- 
ported by  evidence,  cannot  be  made  the  basis  of  a  verdict  against 
him.  The  purchaser  of  commercial  paper  is  presumed  by  the  law 
merchant  to  be  the  holder  for  value,  and  to  have  purchased  paper 
not  due  in  good  faith,  and  this  presumption  must  be  overcome  by 
competent  testimony.  Evidence  of  want  of  consideration,  fraud  in 
obtaining,  irregularity  in  transferring,  or  knowledge  of  defenses  by 
intermediate  holders  or  indorsers,  in  the  absence  of  testimony  im- 
peaching the  bona  fides  of  the  transaction  by  the  holder,  is  inad- 
missible. 

Error  to  District  Court  of  Arapahoe  County. 

Defendant  in  error  was  sued  in  his  representative  capacity 
as  administrator  of  the  estate  of  Francina  Hawkins,  who  died 
in  the  year  1889,  leaving  two  daughters,  Mrs.  Maggie  A. 
Hurd  and  Mi's.  Pickard.  This  action  wtis  brought  by  plaint- 
iff in  error,  who  resides,  or  did  at  the  time  of  the  transaction, 
in  the  state  of  Wisconsin,  as  assignee  of  a  promissory  note 
of  which  the  following  is  a  copy : 

"  Denver,  July  80, 1887. 

'^In  consideration  of  the  payment  of  three  hundred  dollars 
in  cash,  the  receipt  whereof  is  hereby  acknowledged,  and 
other  good  and  valuable  consideration,  I  promise  to  pay  to 
Maggie  A.  Hurd  the  sum  of  eight  thousand  dollars,  thirty 
months  after  date,  with  interest  at  eight  per  cent,  per  annum 
from  date  until  paid,  interest  payable  every  six  montlis,  or 
to  be  compounded.  Fkancina  Hawkins/' 
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On  the  back  of  naid  note  are  the  following  indoisements : 

**  Pay  to  Steele  &  Malone  or  order. 

^^  Maggie  A.  Hurd. 

"  Pay  to  John  F.  Tourtelotte  or  order. 

^^  Steele  &  Maloke. 

"Pay  to  M.  L.  Tourtelotte  or  order. 

"  Jno.  F.  Tourtelotte." 

The  assignment  of  the  note  from  John  F.  Tourtelotte  to 
his  father,  Monroe  L.  Tourtelotte,  was  made  in  the  latter 
part  of  December,  1889.  The  latter  was  not  present  in  Col- 
orado ;  did  not  see  the  note,  nor  was  it  forwarded  to  him. 
On  his  written  instruction  it  was  delivered  to  his  attorney^ 
L.  C.  Rockwell,  Esq.,  by  John  F. 

On  the  81st  of  December  Mr.  Rockwell  caused  a  notice  to 
be  served  upon  defendant,  that  on  the  13th  day  of  January, 
1890,  he  would  present  the  note  for  allowance  as  a  claim 
against  the  estate,  which  was  done.  Various  defenses  or  ob- 
jections were  urged  against  its  validity  which  are  not  neces- 
sary to  be  considered  in  this  connection,  and  the  claim  was 
rejected.  An  appeal  was  taken  to  the  district  court.  The 
defenses  set  up  and  relied  upon  are : 

First.— That  the  note  was  not  made  by  Francina  Hawkins. 

Second. — That  Maggie  A.  Hurd  had  never  assigned  and 
transferred  the  note  in  the  usual  and  ordinary  course  of 
business ;  tliat  neither  Steele  &  Malone,  John  L.  Tourtelotte 
nor  plantiff  in  error  had  paid  a  valuable  consideration  for  the 
note,  and  that  if  the  note  ever  was  executed  by  deceased  it 
was  void  for  want  of  consideration. 

Third. — That  while  in  the  possession  of  Steele  &  Malone 
as  indorsers  the  note  had  been  by  them  filed  as  a  claim 
against  the  estate, — trial  had,  resulting  in  establishing  the 
validity  of  the  note ;  that  an  appeal  was  taken  to  the 
district  court  by  the  defendant  in  error  ;  a  jury  was  impan- 
eled, a  trial  entered  upon,  some  days  occupied  in  the  in 
troductionof  testimony,  and  at  its  close  and  before  the  coui-t 
had  charged  the  jury  as  to  the  law,  plaintiff,  under  sec.  166 
of  the  Civil  Code  of  1887,  abandoned  the  case,  and  the  court 
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entered  a  judgment  of  nonsuit  and  for  costs  ;  and  that  such 
adjudication  barred  the  recovery  of  plaintiff  in  error. 

To  this  third  defense  a  demurrer  was  filed  and  sustained, — 
no  exception  taken,  hence  need  not  be  further  considered  as 
a  defense,  but  was  necessary  to  be  stated  as  a  part  of  the 
history,  as  the  facts  will  again  be  referred  to  in  discussing 
the  other  defenses.  Issues  were  made  upon  the  remaining 
defenses,  and  trial  had  to  a  juiy,  resulting  in  a  general  ver- 
dict for  the  defendant  on  the  17th  day  of  October,  1890. 
The  court  also  submitted  to  the  jury  the  following  question 
for  a  special  finding : 

^^  Was  the  name  of  Francina  Hawkins,  at  the  end  of  the 
note,  forged?"  To  which  was  answered, — "Jury  cannot 
agree. — F.  D.  Bailey,  foreman." 

Numerous  errors  are  assigned.  The  first  relied  upon  in 
argument  arose  upon  the  examination  of  the  witness,  N.  S. 
Hurd,  husband  of  the  payee  of  the  note.  He  was  called  by 
the  plaintiiSF ;  testified  that  he  knew  Francina  Hawkins, — 
had  in  life  known  her  some  twenty-eight  years.  That  she 
was  his  mother-i)i-law ;  that  he  was  present  and  saw  her  sign 
the  note.  After  signing  she  delivered  it  to  him,  and  he  de- 
livered it  to  his  wife.  This  was  all?  Upon  cross-examination 
the  court  allowed  counsel  of  defendant,  over  the  objection 
of  plaintiff,  to  examine  the  witness  at  great  length  in  an 
attempt  to  establish  the  defenses  relied  upon,  or  some  of 
them.  The  next  error  relied  upon  was  to  the  court  allow- 
ing the  defendant  to  read  in  evidence  to  the  jury  the  record 
of  the  court  in  the  trial  of  Steele  &  Malone  against  the  es- 
tate. The  fifth,  sixth  and  seventh  assignments  were  in  the 
ruling  of  the  court  in  admitting  evidence  on  the  part  of  the 
defendant  of  the  transaction  between  Maggie  A.  Hurd,  the 
payee^  and  Steele  &  Malone,  to  establish  the  fact  that  they 
were  not  bona  fide  purchasers  and  legal  holders  of  the  note. 

There  were  several  instructions  given  by  the  court  to 
which  exceptions  were  taken,  and  upon  which  errors  were 
assigned.  The  only  one  necessary  to  be  set  out  is  the  fol- 
lowing: 
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Twenty-fifth. — "You  are  further  instructed,  that  in  de- 
termining whether  or  not  John  F.  Tourtelotte  became  a 
bona  fide  holder  for  value  of  the  note  in  question,  you  should 
consider  the  testimony  given  by  the  witness  concerning  the 
transaction  which  constituted  hint  the  purchaser  of  said  note, 
and  all  the  evidence  concerning  said  transaction,  and  in  con- 
nection therewith  you  may  also  consider  the  circumstances 
of  there  having  been  previous  litigation  regaixiing  said  note^ 
the  general  appearance  of  the  note,  any  marks  or  writing 
upon  the  same,  if  any,  that  would  naturally  attract  attention 
and  invite  inquiry  with  reference  to  the  validity  of  said  note, 
or  as  to  whether  or  not  there  were  any  defenses  urged  against 
the  same,  for  the  purpose  of  determining  in  your  minds 
whether  or  not  the  said  John  F.  Toui-telotte,  before  or  at  the 
time  of  said  purchase,  had  notice  or  knowledge  that  defense 
would  be  interposed  to  said  note,  and  whether  or  not  he  did 
purchase  the  same  in  good  faith.  And  in  determining 
whether  or  not  Monroe  L.  Tourtelotte,  plaintiff,  is  a  bona  fide 
holder  for  value  of  said  note  you  may  take  into  considera- 
tion the  testimony  of  witnesses  concerning  the  transaction 
between  John  F.  Tourtelotte  and  himself,  together  with  the 
circumstances  surrounding  the  said  transaction,  for  the  pur- 
pose of  ascertaining  whether  he  received  the  same  without 
knowledge  or  notice  of  such  defenses  interposed  or  to  be 
interposed,  and  as  to  whether  or  not  he  in  good  faith  pur- 
chased the  same  for  value,  and  holds  the  same  innocent  of 
such  defenses." 

Mr.  L.  C.  Rockwell  and  Mr.  W.  T.  Hughes,  for  plaint- 
iff in  error. 

Mr.  T.  M.  Patterson  and  Messrs.  Bbownb,  Putn^am  & 
Pbeston,  for  defendant  in  error. 

Reed,  J.  Whether  the  signature  to  the  note  was  genuine 
or  a  forgery  was  put  directly  in  issue  by  the  pleadings, — 
was  the  controlling  issue.     If  found  a  forgery  there  was  an 
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end  of  plaintiffs  case;  if  found  genuine  other  legitimate 
issues  must  of  necessity  be  determined  and  found  for  the 
defendant  to  defeat  a  recovery.  The  direct  question  was 
propounded  to  the  jury  for  a  special  finding.  No  finding 
was  made,  but  a  statement  was  returned  that  the  jury  could 
not  agree,  which  was  accepted  by  the  court.  A  general  ver- 
dict for  the  defendant  was  also  returned,  accepted,  and  a 
judgment  entered  upon  it.  We  are  clearly  of  the  opinion 
that  this  was  error.  There  was  a  mis-trial.  The  failure  to 
find  upon  that  issue  was  equivalent  to  a  failure  to  find  and 
agree  upon  any  verdict  in  the  case.  No  intelligent  or  intel- 
ligible finding  could  be  made  upon  subsequent  issues  in 
which  that  issue  was  not  involved  and  conclusive.  Of  the 
right  and  power  of  the  court  to  order  a  special  finding  upon 
any  fact  involved,  either  upon  his  own  motion  or  at  the  in- 
stance and  suggestion  of  counsel,  thei*e  can  be  no  doubt.  It 
is  a  power  that  has  been  exercised  and  unquestioned  for  ages 
under  the  common  law  practice.  Coke  on  Litt.  228-;  9  Rep. 
12;  Hex  v,  Plummer^  12  Mod.  628;  Bac.  Abridg.,  Verdict 
(D),  and  special  provision  for  such  a  verdict  is  made  by  the 
Code,  Sess.  Laws  1887,  sec.  199, — "  In  any  case  in  which  the 
jury  render  a  general  verdict,  they  may  be  required,  by  tlie 
court,  to  find  specially  upon  any  particular  questions  of  fact 
to  be  stated  to  them  in  writing.  *  *  *  Where  a  special  find- 
ing of  facts  shall  be  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter."   * 

In  Patterson  v.  United  States^  2  Wheat.  225,  it  is  said, 
"  The  rule  of  law  is  precise  upon  this  point.  A  verdict  is 
bad  if  it  varies  from  the  issue  in  a  substantial  matter,  or  if  it 
find  only  a  part  of  that  which  is  in  issue.  The  reason  of  the 
rule  is  obvious  ;  it  results  from  the  nature  and  the  end  of 
the  pleading.  Whether  the  jury  find  a  general  or  a  special 
verdict,  it  is  their  duty  to  decide  the  very  point  in  issue  ; 
and  although  the  court  in  which  the  cause  is  tried  may  give 
form  to  a  general  finding,  so  as  to  make  it  harmonize  with 
the  issue,  yet,  if  it  appears  to  that  couif,  or  to  the  appellate 
court,  that  the  finding  is  different  from  the  issue,  or  is  con- 


414  TouRTELOTTE  V.  Brown.  [Jan.  Tm 

fined  to  a  part  only  of  the  matter  in  issue,  no  judgment  can 
be  rendered  upon  the  verdict." 

In  Sutton  V.  Dana^  1  Met.  (Mass.)  883,  it  was  said: 

^^  If  the  question  submitted  to  the  jury,  and  on  which  they 
were  not  agreed,  had  been  as  to  any  facts  upon  w)iich  the 
plaintiffs  relied  to  maintain  their  action,  most  clearly  no 
further  proceedings  could  be  had  until  that  issue  should  be 
found  bj'  the  jury." 

It  is  needless  to  multiply  authorities  upon  this  point.  It 
must  be  apparent  that  no  finding  favorable  to  plaintiff  could 
be  made  upon  any  issue  by  a  jury,  a  part  of  whom  believed 
the  note  to  have  been  a  forgery,  consequently  no  finding 
upon  the  other  issues  tried  could  be  conclusive  of  the  rights 
of  the  parties. 

II.  The  order  of  introducing  testimony,  and  latitude  al- 
lowed in  cross-examination,  is  greatly  in  the  discretion  of 
the  court.  In  this  case  we  think  the  discretion  abused  and 
prejudicial,  not  so  much  in  allowing  the  defense  to  attempt 
to  establish  their  contention  at  that  time,  but  in  effect,  to 
allow  the  witness  Hurd,  in  all  matters  aside  from  those  on 
which  he  was  examined  in  chief,  to  become  the  witness  of  the 
defense  without  being  bound  by  his  testimony,  and  for  which 
they  were  not  required  to  assume  any  responsibility,  and  where 
the  plaintiff  was  deprived  of  the  right  of  cross-examination. 
The  rule  is  well  settled,  and  when  a  witness  is  allowed  to  be 
examined  on  cross-exajjpination  on  matters  extitineous,  not 
embraced  in  the  direct  examination,  he  is  to  be  regarded  as 
the  witness  of  the  party  examining,  and  he  is  so  far  con- 
cluded by  it  as  to  prevent  its  contradiction.  This  rule  is  so 
well  known  and  established  that  authoiities  are  hardly  nec- 
essary, but  see  1  Greenlf.  on  Ev.  §  445 ;  and  that  the  rule 
is  well  established  in  the  supreme  court  of  the  United  States, 
see  Phil.  ^  Tren.  M.  It.  Co.  v.  Simpsofij  14  Pet.  448,  where 
it  is  said,  at  page  461,  ^^  These  statements  would  have  been 
admissible  upon  two  distinct  grounds,  *  •  *  secondly,  upon 
the  broader  principle  now  well  established,  although  some- 
times lost  sight  of  in  our  loose  practice  at  trials,  that  a  party 


1892.]  TouRTELOTTB  V.  Brown;  415 

has  no  right  to  cross-examine  any  witness  except  as  to  facts 
and  circumstances  connected  with  the  matters  stated  in  his 
direct  examination.  If  he  wishes  to  examine  him  as  to 
other  matters  he  must  do  so  by  making  the  witness  his  own, 
and  calling  upon  him  as  such  in  the  subsequent  progress  of 
the  cause."  We  do  not  deem  this  point  as  controlling  or 
conclusive,  or  the  error  suiScient  to  warrant  a  reversal  of 
this  case,  but  as  there  will  be  a  new  trial  we  call  attention 
to  it  so  a  repetition  will  be  avoided. 

III.  The  admission  of  the  record,  in  the  case  of  Steele  & 
Malone  in  their  attempt  to  have  the  claim  allowed  by  de- 
fendant in  error,  for  the  avowed  puipose  for  which  it  was 
introduced,  viz. :  to  show  that  the  matter  was  one  of  public 
notoriety,  and  allow  the  jury  to  infer  knowledge  by  the 
plaintiff  in  error  that  would  invalidate  his  title  as  a  legal 
holder  of  the  paper,  was  error.  Such  knowledge  must  have 
been  affirmatively  established  by  the  defense,  and  could  not 
be  found  by  the  jury  inferentially,  by  proof  of  the  existence 
of  such  facts.  The  most  it  could  do  was  to  cast  suspicion 
upon  the  bona  fides  of  the  transaction.  It  was  not  claimed, 
nor  could  it  successfully  be  claimed,  that  it  was  such  an  ad- 
judication as  could  operate  as  a  bar  and  conclude  the  plaintr 
iff  by  way  of  estoppel. 

First.  There  was  no  final  judgment. 

Second.  There  was  no  adjudication  for  the  purpose  of  col- 
lecting the  note,^it  was  not  due.  It  was  simply  a  proceed- 
ing to  compel  the  administrator  to  allow  the  claim  before  its 
maturity. 

Third.  It  is  apparent  that  the  suit  was  abandoned  for  want 
of  proof  of  title  to  the  paper  in  plaintiffs  ;  that  could  not  af* 
feet  the  payee  or  any  subsequent  innocent  purchaser  for 
value. 

Fourth.  It  was  of  matters  inter  alios  acta^  and  had  no  ten-? 
dency  to  disprove  plaintiff's  title  to  the  note.  There  was  no 
proof  of  any  knowledge  on  the  part  of  the  plaintiff,  or  his 
individual  assignor,  of  any  fact  that  would  discredit  the 
paper,  or  put  the  plaintiff  to  inquiry.     All  the  proof  prop- 
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erly  admitted  was  as  to  the  want  of  knowledge  of  any  such 
fact,  and  it  could  not  be  overcome  by  proof  that  other  par- 
ties knew,  and  consequently  plaintiff  should  have  known. 

The  defense  was  allowed  an  unprecedented  and  unwar- 
ranted range.  The  questions  to  be  determined  were  few  and 
simple. 

First.  Was  the  paper  the  note  of  deceased,  or  a  forgery  ? 

Second.  Was  the  plaintiff  a  bona  fide  purchaser  of  the  note 
for  value  before  maturity,  without  knowledge  of  any  fact 
that  would  discredit  and  invalidate  it  ?  And  upon  the  an- 
swer to  the  last  clause  of  the  last  question  depended  the  right 
of  plaintiff  to  go  back  and  attack  the  note  for  want  of  con- 
sideration, and  proof  of  the  facts,  rights  and  equities  as  be- 
tween the  i>ayee  and  intermediate  holders.  It  must  at  once 
be  conceded  that  without  proof  of  some  knowledge  on  the 
part  of  the  plaintiff  of  some  fact  that  would  invalidate  the 
note,  all  proof  of  the  existence  of  such  fact,  and  all  proof  of 
intermediate  facts  were  inadmissible,  and  upon  the  failure  to 
prove  such  knowledge  the  testimony  was  inadmissible,  and 
if  admitted  should  have  been  withdrawn  from  the  considera- 
tion of  the  jury. 

It  follows,  that  the  court  erred  in  instructing  the  jury  that 
it  could  consider  such  litigation  in  determining  whether  plaint- 
iff was  a  bona  fide  holder.  The  evidence,  clear,  conclusive 
and  uncontradicted,  is  that  John  F.  Tourtelotte  bought  the 
note  for  $9,200,  and  paid  for  it, — ^that  he  had  no  knowledge 
of  the  litigation  concerning  it,  or  of  any  fact  that  would  in- 
validate it.  It  was  also  proved  and  uncontradicted  that 
plaintiff  bought  the  note  from  his  son,  paying  $9,700  for  it ; 
that  he  was  a  non-resident, — did  not  see  the  note,  and  the 
delivery  took  place  by  indorsing  it  and  its  being  handed  to 
plaintiff's  attorney ;  both  bought  the  note  before  its  maturity. 
In  our  view  of  the  case  no  knowledge  obtained  by  John  F., 
nor  any  marks  to  cast  suspicion  upon  the  note  that  might 
have  been  observed  by  him,  could  be  imputed  to  the  plaint- 
iff. John  F.  was  the  seller  and  indorser,  not  the  agent; 
he  was  not  bound  to  communicate  any  facts  within  his  knowl- 
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edge,  had  he  known  any  of  disparagement.  He  was  the  in- 
dorser,  and  as  such  liable  to  his  indoraee.  Plaintiff  might 
well,  perhaps,  have  taken  the  note  upon  the  indorsements  of 
Steele  &  Malone,  and  John  F.  It  is  urged  that  if  plaint- 
iff had  no  actual  knowledge  impairing  the  validity  of  the 
note  he  was  negligent;  that  he  should  have  seen  the  note, 
and  that  had  he  done  so,  the  marks  and  indorsements  upon 
it  were  such  as  to  excite  suspicion  and  lead  to  investigation. 
We  cannot  agree  with  this  contention.  Had  he  made  in- 
quiries, and  in  fact  learned  all  that  could  be  known,  he  could 
have  learned  nothing  to  invalidate  the  note. 

IV.  Defenses  to  negotiable  paper,  like  any  other  defenses, 
are  to  be  established  affirmatively  by  the  party  relying  upon 
them.  They  cannot  be  established  inferentially  and  arbitra- 
rily by  a  jury,  in  the  absence  of  all  evidence.  A  suspicion 
or  belief  of  want  of  good  faith,  unsupported  by  evidence, 
oannot  be  made  the  basis  of  a  verdict. 

The  rule  in  this  state  in  regard  to  commercial  paper,  wisely 
adopted  in  the  interest  of  commerce  and  for  the  protection 
of  purchasers,  is  announced  by  the  Supreme  Court  in  Mer- 
ehants  Bank  v.  McOleUand^  9  Colo.  608,  as  follows : 

^^If  there  is  nothing  upon  the  face  of  a  negotiable  in- 
strument, or  in  the  written  indorsement  or  assignment,  to 
notify  the  assigpnee  that  the  instrument  was  originally  given 
upon  an  illegal  consideration,  (gambling  debts  excepted,)  or 
obtained  through  fraud,  the  assignee  who  pays  value  there- 
for, and  takes  the  same  in  good  faith  before  maturity,  may 
recover  as  against  the  maker.  This  is  true,  even  though 
such  assignee  be  in  possession  of  facts  or  circumstances  suf- 
ficient to  arouse  suspicion  in  the  mind  of  a  person  of  ordi- 
nary prudence,  and  though  he  is  guilty  of  negligence  in  not 
first  following  up  such  information  for  the  purpose  of  dis- 
covering the  fraud  or  illegality  to  which  the  suspicious  cir- 
cumstances may  seem  to  point."  Followed  and  approved  in 
Coars  V.  Oerman  NaCl  Bk,^  14  Colo.  202,  and  in  Band  v. 
Pantograph  Stationery  Co,^  ante^  p.  270. 

The  rule  as  above  stated  is  more  unrestricted  and  broader 
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than  that  in  some  of  the  states,  notably,  the  state  of  New 
York,  but  is  the  rule  of  the  federal  courts.  See  Bk.  of  Me- 
tropolis  V.  New  England  Bk.^  1  How.  284;  6  How.  112; 
Murray  v.  Lardner^  2  Wall.  110 ;  Hotehkiis  v.  Bank^21  Wall. 
864 ;  Brown  v.  Spofford,  95  U.  S.  474 ;  Swift  v.  Smith,  102 
U.  S.  442 ;  and  is  the  rule  in  the  great  majority  of  the  states. 

The  later  decisions  in  the  courts  of  England  are  in  har- 
mony with  the  American  rule,  as  above  stated.  In  Bank  of 
Bengal  v.  Mcleod,  5  Moore,  Indian  Appeals  1 ;  7  Moore,  P. 
C.  C.  85,  it  is  said :  ^^  The  rule  laid  down  in  GHU  v.  Otdntt^ 
8  Barn.  &  Cress.  446,  and  Down  v.  Hailing,  4  Barn.  &  Cress. 
880,  that  the  negligence  of  a  party  taking  a  negotiable  in- 
strument fixes  him  with  the  defective  title  of  the  party  pass- 
ing it,  is  no  longer  law."  It  is  well  settled  that  a  party  may 
be  a  bona  fide  holder  notwithstanding  the  mala  fides  of  his 
indorser.  See  2  Rand,  on  Com.  Paper,  §  987  ;  1  Daniel  on 
Neg.  Insts.  §  769 ;  1  Parsons,  261 ;  Masters  v.  Ibberson,  8  Com. 
B.  100 ;  Ai/er  v.  Tllden,  15  Gray  178 ;  Dillingham  v.  Blood, 
66  Me.  140. 

By  the  law  merchant  a  purchaser  is  presumed  to  be  a 
holder  for  value,  and  to  have  purchased  in  good  faith  any 
paper  before  its  maturity,  and  this  presumption  must  be 
overcome  by  competent  testimony.  Where  there  is  no  testi- 
mony impeaching  the  bona  fides  of  the  transaction  of  the 
holder,  it  is  error  to  admit  evidence  of  want  of  consideration, 
fraud  in  obtaining,  irregularity  in  transferring,  and  the  knowl- 
edge of  defects  or  defenses  by  the  intermediate  holders  or 
indorsers. 

There  was  absolutely  no  testimony  to  show  that  the  plaint- 
iff was  not  a  bona  fide  holder  for  value.  All  the  testimony 
upon  the  transaction  was  in  favor  of  its  regularity  and  legal- 
ity. There  was  no  testimony  to  overcome  the  legal  pre- 
sumption, or  to  cast  a  suspicion  upon  it,  hence  all  the 
instructions  submitted  upon  the  transactions  prior  to  the 
title  of  John  F.,  as  well  as  those  in  regard  to  the  considera- 
tion of  the  note,  etc.,  were  erroneous, — ^there  was  no  basis 
upon  which  they  could  be  predicated.    There  are  several 
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other  minor  errors  assigned  which  we  do  not  find  it  neces- 
sary to  examine.  Sufficient  has  been  said  to  aid  in  the  de- 
termination of  the  case  upon  a  new  trial. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  trial  de  novo. 

Reverted. 


The  Denver  &  Rio  Grande  R.  'R.  Co.,  Plaintiff  in 
Error,  v.  Marshall  Db  Witt,  Defendant  in  Error. 

1.  CoNSTBucnoir  of  Carbibb's  CoirrBACT  to  Tbastspobt  Ooods.— An 

express  company  received  a  package  of  merchandise  for  transpor- 
tation to  "  R.,"  a  point  not  on  its  line,  which  it  undertook  to  forward 
to  the  station  on  its  line  most  convenient  to  the  point  of  destination 
and  there  deliver  to  other  parties  to  complete  the  transportation. 
The  express  company  had  two  lines  in  that  section  of  the  state,  the 
''Northern*'  and  the  '* Southern,**  the  latter  passing  nearer  '*  R," 
and  the  nearest  station  heing  connected  therewith  hy  a  line  of  stage- 
coaches. "  D.**  heing  a  well  known  point  on  the  '*  Southern"  route, 
the  consignor,  to  insure  a  speedy  delivery,  caused  the  package  to 
be  marked  for  shipment, ''  via  D.*'  On  its  arrival  at  the  latter  point 
the  company's  agent  stopped  it,  claiming  the  contract  for  transpor- 
tation was  completed  under  the  shipping  directions,  by  its  carriage 
to  that  station.  He  conceded  that  if  consigned  to  **  R.*'  without 
the  words  '*  viaD.,**  it  would  have  been  carried  forty  or  fifty  miles 
further  to  the  station  nearest ''  R.*'  In  an  action  brought  by  the 
consignee  for  damages  occasioned  by  the  delay,  AeZd,  that  the  ex- 
press company  violated  its  contract  by  stopping  and  detaining  the 
package  at  '*  D.** 

2.  SiONiFiOATioK  OP  Shippino  Dibsctioks. — The  term  nia  is  never 

used  to  designate  a  terminal  point,  and  the  fact  that  the  consignor 
directed  that  goods  delivered  a  carrier  for  transportation  to  "  R," 
be  shipped  *'  via  D.,**  which  was  a  point  on  the  route  selected  but 
not  the  nearest  or  most  available  to  "  R.,"  affords  no  ground  of  d(9- 
f ense  to  an  action  for  the  damages  sustained  by  reason  of  their  de- 
tention at  "  D." 
8.  Hbasube  of  Damaobs  fob  Failubb  to  Tbanspobt. — The  contract 
for  shipment  does  not  contemplate  nor  cover  damages  for  loss  of 
time  by  the  consignee  in  awaiting  the  arrival  of  the  goods  at  the 
point  of  destination,  and  evidence  of  damages  of  this  character  was 
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inadmissible.    It  was  likewise  error  to  instruct  the  jiuy  to  consider 
such  evidence  in  their  estimate  of  damages. 

Error  to  District  Court  of  Arapahoe  County. 

Messrs.  Wolcott  &  Vailb,  and  Mr.  Hekby  F.  Mat, 

for  plaintiff  in  error. 

Mr.  S.  C.  Hinsdale,  for  defendant  in  error. 

Reed,  J.  Defendant  in  error  was  a  traveling  salesman 
of  dry  goods  by  samples,  the  goods  sold  to  be  afterwards  de- 
livered. About  the  12th  of  July,  1888,  he  had  sold  goods 
for  delivery  in  the  town  of  Rico,  and  ordered  them  from  a 
house  in  Denver.  Plaintiff  in  error,  it  appears,  was,  in  addi- 
tion to  its  ordinary  business,  doing  an  express  business  over 
its  lines  of  railroad.  The  town  of  Jftico  is  shown  to  have 
been,  not  upon  a  railroad,  but  some  forty  miles  west  of  it, 
the  nearest  station  where  goods  were  carried  at  that  time  be- 
ing Rockwood,  from  which  stages  ran  to  Rico.  It  also  ap- 
pears that  there  were  two  railroad  routes  by  which  goods 
might  be  forwarded  to  Rioo,  one  known  as  the  Northern  and 
the  other  as  the  Southern,  the  distance  from  Rockwood  to 
Rico  being  much  shorter  than  from  any  point  on  the  Northern 
route.  Durango  is  an  important  business  point  on  the  South- 
era  route,  some  forty  or  fifty  miles  south  of  Rockwood,  which 
was  the  terminus  of  the  railroad  at  that  time.  The  goods 
were  put  up  by  the  Denver  house,  directed  to  defendant  in 
error  at  Rico,  ^*  via  Durango; ''  were  delivered  to  plaintiff  in 
error  to  be  carried  by  express,  and  a  receipt  or  shipping  bill 
taken.  In  the  ordinary  course  of  transportation  the  goods 
should  have  i*eached  Rico  in  two  or  at  most  three  days. 
The  goods  were  stopped  by  plaintiff  in  error's  agent  at  Du- 
rango, there  being  no  public  carrier  from  that  point  to  Rico. 
No  notice  was  given  by  the  agent  to  the  consignee  of  such 
arrival  or  detention,  he  waiting  at  Rico  and  daily  expecting 
the  arrival  of  the  goods.  Failing  to  arrive,  he  instituted  in- 
quiries and  after  a  time  learned  the  facts  from  the  agent  at 
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Durango,  who  declined  to  forward  the  goods  exoept  upon 
payment  of  $3  for  carriage  to  that  point.  The  payment  was 
made  and  the  goods  forwarded  to  Rockwood^  reaching  Rico 
eight  or  ten  days  after  shipment.  The  suit  was  brought  far 
damages  for  a  failure  to  perform  the  contract  within  the  pro- 
per time. 

It  is  contended  by  the  plaintiff,  that  the  defendant  in 
error  having  selected  the  route,  and  the  package  being  di- 
rected '*  via  Durango,"  the  contract  was  complied  with  by 
the  transportation  to  Durango,  and  the  detention  proper  un- 
til called  for  by  consignee.  This  contention  cannot  prevail. 
"  Fta,"  "  by  way  of,"  is  never  used  to  designate  a  terminal 
point,  but  when  there  are  two  or  more  available  routes,  to 
designate  by  which  the  thing  should  be  conveyed.  The 
plainly  marked  destination  was  Rico.  The  contract  was  to 
carry  to  that  point  if  its  lines  of  business  extended  there,  if 
not  to  deliver  to  another  carrier,  if  any  such  there  was ;  if 
there  was  no  such,  to  carry  to  the  nearest  available  point  or 
station  and  notify  the  consignee.  It  appears  in  evidence  that 
Rockwood  was  the  point  to  which  goods  by  express  were  car- 
ried by  rail  at  that  time,  and  thei'e  delivered  to  parties  running 
coaches  to  be  carried  and  delivered  at  Rico.  To  comply 
with  its  contract  plaintiff  in  error,  in  the  absence  of  other 
instructions,  was  required  to  forward  the  goods  by  its  ordi- 
nary route  and  use  reasonably  available  means  to  enable  the 
goods  to  reach  their  destination.  This  was  not  done,  nor 
was  notice  given  of  the  detention.  Take  an  extreme,  but 
parallel  case, — a  package  of  goods  is  shipped  by  express  to 
Kansas  City,  Mo.,  directed  **tna  Pueblo,"  a  designation  of 
the  route ;  will  it  be  contended  that  the  canier  could  ter- 
minate the  transportation  at  Pueblo  ?  So  with  Dumngo,  a 
point  on  the  route.  The  point  to  which  the  goods  were  to 
be  carried  was  beyond  the  terminus  of  its  route.  Its  respon- 
sibility would  only  cease  upon  the  delivery  of  the  goods  in 
good  order  to  the  next  carrier  at  such  terminus.  This  prin-^ 
ciple  of  law  is  so  well  known  and  established  that  authori- 
ties in  its  support  seem  unnecessary.    An  almost  parallel 
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case,  but  with  the  facts  more  in  favor  of  appellant's  position 
than  this  case,  is  liawson  v.  Holland^  59  N.  Y.  611.  The 
carrier  at  New  York  received  goods  marked  "Day  &  Lathrop, 
Dryden,  Michigan,  via  Ridgeway,"  but  contracted  to  caiTy 
onl}'  to  Detroit.  The  goods  were  carried  to  the  terminus  of 
the  line,  Detroit, — were  not  forwarded  or  offered  for  carriage 
to  any  line  by  which  they  could  reach  theii'  destination, — 
were  stored  and  burned.  In  a  very  able  and  carefully  writ- 
ten opinion  by  Andrews,  J.,  the  carrier  was  held  liable  for 
their  value.  See  also,  JudBon  v.  Western  It.  R.  Oo.^  4  Allen 
(Mass.)  520 ;  Ghindle  v.  Eastern  Ex.  Co.,  67  Me.  817. 

The  contract  entered  into  and  receipt  given  for  the  goods 
contains  the  following:  "To  be  forwarded  to  its  agency 
nearest  or  most  convenient  to  destination  only,  and  there  de- 
livered to  other  parties  to  complete  the  transpoi-tation.'* 
There  is  no  mistaking  this  language,  or  the  duties  assumed 
by  it. 

There  was  some  evidence  introduced  to  show  that  it  was 
the  custom  of  the  express  company  to  stop  all  goods  at 
Durango  marked  "Rico,  via  Durango."  This  custom  or 
usage  could  not  in  any  way  affect  appellee.  It  is  a  general 
rule  that  a  local  usage  must  be  shown  to  have  been  known 
to  the  party  before  he  will  be  bound  by  it.  No  proof  of  such 
knowledge  was  attempted.  Under  the  case  made,  appellee 
was  clearly  entitled  to  damages  for  the  detention  and  failure 
of  appellant  to  perform  its  contract. 

Appellee  testified  that  he  lost  upon  the  g^ds  in  re-selling, 
by  reason  of  the  detention,  $8 ;  that  he  was  detained  in 
Rico  seven  days  .while  waiting  for  the  goods,  and  (over  an 
objection)  that  his  time  was  worth  $12.69  per  day.  It  was 
eiTor  to  allow  evidence  of  the  loss  of  time  and  its  value  per 
day.  The  charge  of  the  court  upon  the  same  point  was  er- 
roneous. It  is  not  a  damage  resulting  from  the  failure  to 
perform, — ^is  too  remote  and  consequential  to  be  considered,— 
one  not  contemplated  by  either  party  in  entering  into  the 
contract.  See  Ang.  on  Carriers,  §  490 ;  Browne  on  Carriers, 
§  686 ;  Sedg.  on  Dam.  §  856 ;   Woodger  v.  Cheat  West.  B.  J8., 
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L.  R.  2  C.  P.  818 ;  British  Col.  Saw  Mil  Co,  v.  NeUleship, 
8  L.  R.  C.  P.  499 ;  Corty  v.  Thames  Iron  Works  Co.,  8  L.  R. 
G.  B.  181. 

An  improper  rule  for  the  measure  of  damages  having 
been  adopted,  the  judgment  must  be  reversed. 

Reversed. 


1 


John  C.  Holbcbs,  Appellant,  y.  Elmbb  E.  Griffith, 

Appellee. 

1.  PBorciPAi.  AJTD  AoBNT-— CoNTSAcrs  BT  AoEiTr.— A  diily  consti- 
tated  agent,  who  within  the  scope  of  his  authority  contracts  in  the 
name  of  his  principal,  incurs  thereby  no  personal  liability.  It  is 
only  when  he  contracts  in  his  own  name,  or  incurs  a  personal  re^ 
sponsibility,  express  or  implied,  that  a  personal  obligation  is  in- 
curred. 

2.  AUTHOBITT  OF   SUPEBINTKNDBKT  OF   MiKING   COBPORATIOIT. — The 

foreman  of  a  mining  and  milling  company  employed  a  man  to  work 
about  the  company's  mines.  The  superintendent  changed  the 
character  of  the  employment,  by  directing  him  to  drive  a  team 
used  by  the  company  in  hauling  ore  and  wood  to  its  mill,  but  the 
foreman  was  instructed  to  keep  his  time  the  same  as  that  of  other 
employees.  The  mere  act  of  changing  the  character  of  the  em- 
ployment from  one  kind  of  work  to  another,  both  classes  of  work 
being  prosecuted  by  and  for  the  company  exclusively,  gave  the 
employee  no  claim  for  compensation  against  the  superintendent 
indlviduaUy. 

Appeal  from  County  Court  of  Clear  Creek  Couni^y. 

Mr.  A.  D.  BuLLis,  for  appellant* 

Mr.  C.  C.  Post,  for  appellee. 

Reed,  J.  This  was  a  suit  brought  to  recover  wages  for 
services  of  appellee  as  a  teamster.  No  question  was  made 
as  to  the  extent  of  the  services  or  the  amount  of  compensa' 
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tion  due.  The  only  question  for  determination  was  for 
whom  the  services  were  rendei'ed — ^who  owed  the  debt. 

Appellant  was  superintendent  of  The  Humboldt  Mining  & 
Milling  Company,  which  it  appears  was  actually  engaged  in 
mining  and  milling ;  was  also  superintendent  of  The  Cleve- 
land Mining  &  Milling  Company,  which  was  not  prosecuting 
any  work.  It  was  shown  by  the  evidence  that  appellant 
was  not  engaged  in  any  work  individually;  that  John  W. 
Comer  was  the  foreman  of  The  Humboldt  Consolidated  Min- 
ing &  Milling  Company.  The  team  driven  by  appellee 
was  not  the  property  of  the  Mining  &  Milling  Company, — 
was  employed  and  controlled  by  the  company  previous  to 
the  employment  of  appellee ;  that  appellee  was  employed 
by  Comer  on  the  17th  day  of  February  to  work  about  the 
mine  ;  that  he  worked  a  day  and  a  half.  He  was  then  told 
by  the  appellant  to  drive  the  team.  He  was  not  told,  nor 
did  he  ask  for  whom  it  was  to  be  driven.  Comer  was  in- 
structed to  and  did  keep  his  time  the  same  as  that  of  any 
other  employee.  The  team  was  used  in  hauling  ore  and 
wood  to  the  mill  of  the  company  after  appellant's  employ- 
ment, the  same  as  before.  It  was  in  evidence  that  the 
company  was  to  furnish  the  driver  for  the  team,  and  that  ap- 
pellee was  employed  and  kept  the  same  as  other  employees. 
Appellee  was  not  paid,  and  brought  suit  against  the  company 
and  appellant.  The  court  gave  him  a  judgment  against 
appellant,  individually,  for  $102.12  and  costs,  amounting 
to  $76.05. 

The  court  erred  in  rendering  a  judgment  against  the  ap- 
pellant;— there  was  no  evidence  whatever  upon  which  it 
could  be  predicated,  and  must  have  been  the  result  of  a  mis- 
conception of  the  law. 

It  is  a  general  rule  of  law,  "  That  when  an  agent  is  duly 
constituted,  and  names  his  principal  and  contracts  in  his 
name,  the  principal  is  responsible  and  not  the  agent."  2 
Kent's  Com.  629-30  ;  Story  on  Agency,  §  261. 

"  A  pei-son  contracting  as  agent  will  only  be  pei-sonally 
liable  where  he  makes  the  contract  in  his  own  name,  or  yol- 
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iintarily  incurs  a  peit$onai  re8pon8ibility,  either  express  or 
implied.     2  Kent's  Com.  680  ;  Stoiy  on  Agency,  §  269. 

In  this  case  the  employment  was  by  the  foreman  of  the 
company  for  the  company,  and  was  so  known  to  appellee. 
The  only  act  of  appellant  shown  was  the  changing  the  char- 
acter of  the  employment  from  mining  to  driving  the  team. 
There  is  no  evidence  of  any  personal  responsibility  having 
been  incuri-ed. 

The  judgment  must  be  reveraed  and  cause  remanded. 

Meveraed. 


<•■•» 


The  Pawnee  Land  &  Canal  Co.,  Appellant,  v.  Wil- 
liam S.  Jenkins,  Appellee. 

1.  Intebfjbbbitce  with  Findings  of  Courts  and  Jubies. — ^It  is  the 

settled  practice  of  appellate  tribunals  not  to  interfere  to  set  aside 
the  finding  of  a  trial  court  or  jury  when  the  questions  determined 
thereby  are  purely  questions  of  fact^  unless  the  finding  is  so  mani- 
festly unjust  as  to  carry  conviction  that  it  was  the  result  of  bias  or 
prejudice.  This  rule  obtains  in  case  of  a  confiict  of  testimony  if 
there  is  sufficient  eyidence  to  support  the  finding,  although  the  ap- 
pellate court  may  be  of  opinion  that  it  would  have  found  differently 
on  the  evidence. 

2.  Liability  of  Ditch  Oompant  on  Oontbact  to  Fubnish  Wateb. — 

A  ditch  company  that  contracts  with  a  patron  to  f  uiidBh  him  water 
for  irrigation,  and  fails  to  comply  with  its  contract,  by  reason 
whereof  the  patron  suffers  damages  in  the  loss  of  crops,  is  not  re- 
lieved from  liability  to  damages  by  the  mere  fact  of  a  scarcity  of 
water  in  the  stream  from  which  the  ditch  was  supplied,  if  by  the 
diligent  employment  of  proper  measures  to  utilisse  the  water  that 
was  in  the  stream  the  catastrophe  miglit  have  been  averted.  The 
company  can  only  be  exonerated  on  proof  of  circumstances  clearly 
showing  that  the  failure  to  perform  was  chargeable  to  vi8  mc^for^ 
and  not  to  negligence  and  inattention. 

Appeal  from  County  Court  of  Logan  County* 
Messrs.  Sheridan  &  Short,  for  appelLiut. 
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Reed,  J.  The  appellant  is  a  corporation  owning  a  ditch 
for  the  purpose  of  carrying  and  delivering  water  for  irriga- 
tion, known  as  the  Pawnee  Ditch.  Appellee  was  the  owner 
of  eighty  acres  of  land  under  the  ditch,  and  dependent  upon 
it  for  water.  His  right  to  water  was  by  virtue  of  a  purchase 
from  appellant  of  a  right  to  water  to  be  delivered  annually 
during  the  imgating  season,  supposed  to  be  sufficient  to  ir- 
rigate eighty  acres.  It  is  alleged  in  the  complaint  that  in 
the  summer  of  1890  appellant  failed  and  neglected  to  keep 
its  ditch  in  good  order  and  condition,  failed  to  furnish  ap- 
pellee the  water  to  which  he  was  entitled, — ^failed  to  keep  a 
superintendent  on  the  ditch  for  the  purpose  of  supplying 
water.  That  by  gross  carelessness  and  negligence  of  the 
ditch  company  in  the  management  of  the  ditch,  and  its  fail- 
ure to  supply  the  water  necessary  to  irrigate  his  crop  of  that 
season,  the  crop  was  injured  and  lost,  damaging  him  $500. 

The  defendant  specifically  denied  each  allegation  of  the 
complaint.  Trial  was  had  to  the  court.  The  issues  were 
found  for  the  plaintiff.  The  finding  was  special,  that  the 
corporation  was  careless  and  negligent  and  the  ditch  mis- 
managed, and  that  as  the  result  of  such  neglect  'and  mis- 
management appellee's  crop  was  injured,  damaging  him  in 
the  sum  of  $850,  and  costs,  for  which  a  judgment  was  en- 
tered, from  which  an  appeal  was  taken  to  this  court. 

There  is  no  question  of  law  involved.  Appellant  contends 
that  the  finding  was  against  the  weight  and  preponderance 
of  the  evidence.  The  evidence  was  conflicting  and  con- 
tradictory. Appellant  introduced  testimony  to  show  that 
the  failure  resulted  from  scarcity  of  water  in  the  river  from 
which  the  ditch  was  taken,  and  not  from  negligence  and  in- 
attention. Appellee's  testimony  tended  to  prove  specific 
acts  of  negligence,  carelessness  and  mismanagement,  nota- 
bly of  a  failure  of  the  corporation  to  put  in  and  maintain  a 
proper  dam  across  the  river  at  the  head  of  the  ditch,  to  stop 
the  water  and  turn  it  into  the  ditch ;  also  of  a  total  neglect 
to  repair  a  flume  on  the  ditch  that  had  g^ven  way  or  broken 
down. 
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According  to  the  well  settled  rale  of  this  court,  as  well 
as  that  of  other  appellate  tribunals,  when  the  questions  are 
purely  of  facts  that  have  been  determined  by  a  court  or  jury, 
it  will  not  intei'fei'e  to  set  aside  the  finding,  unless  it  is  so 
manifestly  unjust  as  to  carry  the  conviction  that  it  was  the 
result  of  bias  or  prejudice.  It  is  not  enough  that  this  court 
IB  of  the  opinion  that  it  would  have  found  the  facts  differently 
upon  the  evidence.  Although  there  was  a  conflict  of  testi* 
mony,  there  was  sufficient  to  support  the  finding.  The 
scarcity  of  water  in  the  stream  was  clearly  shown  by  testi- 
mony of  appellant,  but  this  fact,  instead  of  excusing  it  for 
acts  of  negligence,  should  have  prompted  it  to  the  exercise 
of  every  practicable  measure  to  utilize  whatever  water  there 
was.  Under  the  conditions  and  circumstances  shown  in  this 
case,  the  results  to  the  users  of  water,  in  a  failure  to  supply 
it,  are  so  disastrous  and  irremediable  that  the  party  con- 
tracting to  supply  it  should  not  be  exonerated  from  a  failure 
to  perform,  except  under  circumstances  clearly  showing  that 
the  failure  was  chargeable  to  via  maijar^  and  not  to  negli- 
gence and  inattention. 

The  judgment  should  be  affirmed* 

Affirmed, 


*  ••»» 


Ehmett  Nxtokolls,  Appellant,  v.  Robebt  M.  St.  Claib, 

Appellee. 

LTABn.mr  fbou  Fobmeb  Coitbsb  of  Dbalzng— Uitaxtthobized  Pbom- 
ISB. — ^The  owner  of  a  farm  on  which  he  did  not  reside  placed  his 
son  in  charge,  who  bought  hay  therefor,  which  was  paid  for. 
Afterwards  the  farm  was  sold  to  a  company,  and  the  son,  stiU  re- 
maining thereon,  bought  more  hay  therefor  from  the  same  party, 
without  informing  him  who  it  was  for,  or  who  was  to  pay  for  it. 
The  seller  testified  that  the  greater  part  was  deliyered  and  charged 
to  the  father  before  he  learned  of  the  change  of  ownership,  when 
the  bill  was  changed,  the  father  and  the  president  of  the  company 
being  charged  as  partners.    Payment  not  being  made  deUvery  was 
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stopped,  when  the  son  said  his  father  would  i>ay  for  the  hay,  on 
which  assurance  the  balance  was  dellTered.  flield,  that  want  of 
knowledge  of  the  change  of  ownership,  and  reliance  on  the  former 
course  of  dealing  with  the  son,  could  only  charge  the  father,  if  at 
all,  up  to  the  time  the  seller  had  notice  of  the  cliange  of  ownership. 
The  promise  of  the  son  could  not  bind  the  father  for  liay  deliyered 
after  tliat  time  without  proof  of  his  authority. 

Appeal  from  County  Court  of  Arapahoe  County* 

Messrs.  Habtzell  &  Pattebsou,  for  appellant. 

Mr.  Enos  Miles,  for  appellee. 

REBd,  J.  This  suit  was  originally  brought  before  a  justice 
of  tlie  peace  by  appellee,  to  recover  payment  for  hay  alleged 
to  have  been  sold  and  delivered  to  Nuckolls  &  Rohrer.  A 
tiial  was  had,  resulting  in  a  judgment  for  the  plaintiff, — an 
appeal  taken  to  the  county  court.  A  jury  was  waived  and 
trial  had  to  the  court,  resulting  in  a  judgment  for  the 
plaintiff  for  $264.55  against  appellant,  (Rohrer  not  served,) 
irom  which  an  appeal  was  prosecuted  to  this  court  There 
was  no  controversy  in  regard  to  the  delivery,  quantity,  or 
price  of  the  hay,  the  only  question  being  as  to  the  liability 
of  appellant  for  the  payment  of  the  debt.  The  hay  was  sold 
and  delivered  in  September,  October  and  November,  1889. 
The  farm  to  which  the  hay  was  hauled,  and  where  used, 
previous  to  April,  1889,  was  the  property  of  appellant; 
about  that  date  it  was  sold  and  became  the  property  of  the 
**  Riverside  Stock  Farm  Company."  S.  F.  Rohrer  was  presi- 
dent and  manager.  Appellant  resided  in  the  mountains,  and 
was  onlj'^  occasionally  at  the  farm.  While  he  was  the  owner, 
a  son,  Mai*shall,  it  appears  remained  at  the  farm,  a  youth  of 
twenty  or  twenty-one  years,  and  acted  as  the  agent  of  his 
father.  He  remained  there  after  the  sale.  In  the  spring,  it 
is  shown,  appellant,  through  the  agency  of  the  son,  bought 
hay  from  appellee  and  for  which  payment  was  made.  The 
testimony  of  appellee  shows  the  son  to  have  been  the  pur* 
chaser  of  the  hay  in  question,  without  having  designated  for 
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whoiDii  or  who  was  to  pay  for  it ;  that  appellee  supposed  it 
was  for  appellant,  be  knowing  nothing  of  the  change  in 
ownership ;  that  the  hay,  until  a  greater  portion  of  it  had 
been  delivered,  was  cliarged  to  appellant,  then,  that  he  was 
informed  by  Ezra,  a  younger  son,  that  Rohrer  was  connected 
with  it,  and  that  he  would  pay  for  it ;  that  the  bill  was  then 
charged  to  Nuckolls  &  Rohrer  as  partners ;  that  payments 
were  not  made,  and  the  delivery  of  the  hay  stopped ;  that 
the  son,  Marshall,  said. his  father  would  pay  for  it,  upon 
which  assurance  the  balance  was  delivered. 

The  testimony  was  conflicting  and  unsatisfactory.  Ap- 
pellant could  only  be  charged  by  reason  of  the  former  trans- 
actions through  the  agency  of  the  son,  and  a  want  of 
knowledge  on  the  part  of  appellee  as  to  the  change  that  had 
taken  place ;  his  liability  cannot  be  predicated  upon  the 
promise  of  the  younger  Nuckolls,  that  his  father  would  pay 
it.  No  agency,  authority  or  power  of  Uie  son  was  shown  to 
bind  the  father  by  a  promise  to  pay. 

It  is  undisputed,  that  before  the  delivery  of  all  the  hay, 
when  about  three  fourths  had  been  delivered,  plaintiff  was 
informed  that  appellant  was  not  the  purchaser,  or  sole  pur- 
chaser. He  was  sufficiently  informed  to  put  him  upon  in- 
quiry as  to  who  was  the  purchaser,  and  as  to  the  authority 
of  the  son  to  bind  the  father  by  a  promise  to  pay.  If  by  rea- 
son of  want  of  knowledge  of  the  change,  and  resting  upon 
the  former  course  of  dealing,  appellant  could  be  made  liable, 
his  liability  could  only  extend  to  the  time  plaintiff  was  in- 
formed, or  should  have  been  put  upon  inquiry;  and  I  cannot 
see,  without  an  established  agency  of  the  son,  how  the  de- 
fendant could  have  been  held  liable  for  hay  delivered  after 
that  time.  It  is  doubtful  if  evidence  of  former  dealing  and 
want  of  notice  was  sufficient  to  charge  the  defendant  with 
any  part  of  the  bill,  but  we  do  not  put  the  decision  of  the 
case  upon  that  ground,  but  upon  a  new  trial  evidence  upon 
these  points  should  be  more  satisfactory  and  conclusive.  It 
wa»  clearly  erroneous  to  embrace  in  the  judgment  that  por- 
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tion  of  the  claim  contracted  after  notice,  without  proof  of 
agency  of  the  son  and  authority  to  bind  the  father. 

The  judgment  will  be  reversed  and  cause  remanded  for  a 
new  trial. 

JReversed. 


W.  C.  Bradbury  &  Co.,  Appellants,  v.  T.  A.  Butler 

&  Son,  Appellees. 

I    430 

2oc  496  1.  Right  of  Coubt  to  Employ  Gebtaik  Forms  aito  Rules  op  Prac- 
tice.— In  the  prosecution  of  a  proceeding  which  comes  within  a 
recognized  class  of  actions,  the  forms  and  rules  applicable  to  tJiat 
class  may  be  adopted.  So  a  proceeding  to  enforce  a  mechanic's 
lien,  being  of  an  equitable  nature,  it  comes  within  the  rule  which 
recognizes  the  right  of  the  court  to  submit  questions  of  fact  in- 
volved to  the  determination  of  a  jury. 

2.  Waiver  of  Objections  to  Jury  Trial  in  Mechanic's  Lien  Case. 
— Where  tlie  only  issue,  in  a  proceeding  to  enforce  a  mechanic's 
lien,  is  a  question  of  fact  as  to  the  amount  of  the  plaintifiTs  claim, 
and  the  defendants  being  present  in  court,  a  jury  is  called  to  try 
this  issue  and  determine  tlie  amount  due,  no  objections  being  in- 
terposed by  defendants,  but  they  introduce  their  evidence  and  par- 
ticipate generally  in  trial  of  tlie  issue,  they  are  not  in  position  to 
complain  that  the  court  should  have  referred  the  matter  to  a  ref- 
eree to  ascertain  and  report  upon  the  sum  justly  due  on  the  claim 
made,  as  permitted  by  statute  in  such  case. 

8.  Right  to  Lien  not  an  Issue  for  Jury. — The  determination  of  a 
question  of  fact  by  a  jury  in  a  mechanic's  lien  proceeding,  and  the 
adoption  by  the  court  of  the  finding  does  not  necessarily  involve 
the  right  of  the  plaintiff  to  a  lien. 

4.  Evidence  of  Usage  and  Custom. — When  parties  contract  on  a 
subject-matter  concerning  which  known  usages  prevail  they  incor- 
porate such  usages,  by  implication,  into  their  agreements,  if  noth- 
ing is  said  to  the  contrary;  so  where  the  contractors  for  the 
excavation  and  construction  of  an  irrigating  ditch  employed  sub- 
contractors to  perform  part  of  the  work,  but  the  contract  omitted 
to  state  upon  what  engineer's  report  the  estimates  of  work  and 
labor  were  to  be  based,  it  was  proper  to  admit  evidence  of  custom 
to  determine  the  point. 

5.  Objections  to  Instructions — ^Entire  Charge  to  be  Considered. 
— In  construing  a  charge  to  a  jury  the  entire  charge  must  be  consld- 
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ered,  and  when  appellant  does  not  embrace  within  the  transcript 
the  whole  charge  given,  a  court  of  review  cannot  decide  whether  a 
party  was  prejudiced  or  not  by  the  refusal  to  give  instructionB 
prayed  by  him. 

Appeal  from  District  Court  of  Ptieblo  County. 
Messrs.  Hartzbll  &  Patterson,  for  appellants. 
Messrs.  Bbttz  &  Yates,  for  appellees. 

RiGHMOND,  P.  J.  In  the  year  1890  W.  C.  Bradbury  & 
Co.  had  a  contract  for  the  construction  of  an  imgating  ditch, 
known  as  the  Bob  Creek  Canal.  Mr.  Bradbury  let  sub- 
contracts, among  which  was  one  to  the  appellees,  T.  A. 
Butler  &  Son,  for  the  doing  of  a  certain  portion  of  work. 
The  contract  was  let  in  the  month  of  March,  1890,  and'was 
completed  the  last  of  May,  same  year.  At  the  completion 
of  the  work  Bradbury  &  Co.  were  unable  to  agree  with  But- 
ler &  Son  upon  the  amount  of  earth,  stone  and  other  mate- 
rial excavated  and  filled,  and  the  prices  to  be  paid  therefor. 
Certain  payments  had  been  made  in  the  course  of  the  work, 
and  this  contention  only  related  to  the  final  payment  to  be 
made  by  Bradbury  &  Co.  No  satisfactory  agreement  haying 
been  arrived  at  Butler  &  Son,  within  the  statutory  time  for 
filing  a  lien,  filed  their  lien  notice  with  the  proper  authorities 
and  commenced  suit  in  the  district  court  of  Pueblo  county 
for  foreclosure  of  the  same.  To  this  complaint  an  answer 
was  filed  and  the  case  came  on  for  trial  on  the  19th  day  of 
June,  1891.  The  court  summoned  a  jury  and  submitted  the 
issues  in  the  case  to  them.  Testimony  was  taken  and  ver- 
dict found  in  favor  of  plaintiffs  for  the  sum  of  $2,142.88,  and 
upon  this  judgment  a  decree  was  entered  foreclosing  the 
lien  and  ordering  a  sale  of  the  canal,  unless  payment  be 
made  and  the  decree  complied  with  in  all  respects. 

The  foregoing  is  the  statement  of  the  case  as  made  by  ap- 
pellants, and  is  accepted  as  correct  by  counsel  for  appellees, 
with  the  exception  that  appellants  erred  in  stating  that  the 
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decree  foreclosing  the  mechanic's  lien  was  upon  the  finding 
of  the  juiy  alone ;  and  with  the  additional  statement  that 
the  court  of  its  own  motion  referred  the  issue  as  to  the  amount 
due  plaintiffs  to  a  jury.  To  reverse  this  decree  appellants 
prosecute  this  appeal. 

Several  errors  are  assigned,  but  counsel  for  appellants  con- 
denses them  into  three,  as  follows : 

First.  The  action  of  the  court  in  submitting  the  whole  is- 
sue to  a  jury  and  enteiing  up  a  final  decree  upon  the  verdict 
of  the  jury  alone. 

Second.  Error  in  the  admission  of  testimony  offered  on  be- 
half of  the  plaintiff  in  the  court  below. 

Third.  The  refusal  to  give  the  instructions  offered  by 
counsel  for  defendants  in  the  court  below. 

It  is  contended  by  appellants  that  the  court  should  have 
proceeded  to  hear  and  determine  the  liens  and  claims  of  plaint- 
iffs, or  should  have  referred  the  same  to  a  referee  to  ascertain 
and  report  upon  such  claims  and  liens,  and  the  sums  justly 
due  thereon ;  and  in  support  of  their  contention  call  atten- 
tion to  section  2891  Mills  Annotated  Statutes,  vol.  2,  which 
provides  that  the  court  may  proceed  to  hear  and  determine 
said  liens  and  claims,  or  may  refer  the  same  to  a  referee  to 
ascertain  and  report  upon  said  liens  and  claims  and  the  sums 
justly  due  thereon. 

It  is  insisted  that  this  provision  of  the  statute  is  manda- 
tory. That  it  was  not  in  the  power  of  the  court  to  do  other- 
wise than  hear  and  determine  the  issues,  or  to  refer  the 
matter  to  a  referee.  Let  it  be  borne  in  mind,  when  consid- 
ering this  assertion  on  the  part  of  appellants,  that  they  have 
by  their  statement  of  the  case  practically  determined  that 
there  was  but  one  issue  for  the  consideration  of  the  court  or 
referee.  They  say  "  at  the  conclusion  of  the  work  Bradbuiy 
&  Com])any  were  unable  to  agree  with  Butler  &  Son  upon 
the  amount  of  earth,  stone  and  other  material  excavated  and 
filled,  and  the  prices  to  be  paid  therefor," — thus  leaving  for 
the  consideration  of  the  court,  referee  or  a  juiy  this  question 
of  fact. 
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A  careful  reading  of  the  testimony  and  jrecord  in  this  case, 
as  well  as  a  review  of  the  conclusions  of  the  jury,  satisfacto- 
rily establishes  the  fact  that  the  only  question  submitted  to 
the  jury  was  the  question  of  the  amount  due.  Now  comes 
the  inquiry, — under  the  statute  was  it  in  the  power  of  the 
court  to  submit  this  issue,  involving  this  question  of  fact,  to 
a  jury  for  its  determination  before  proceeding  to  a  final  de- 
cree in  the  case  ? 

This  is  a  proceeding  to  foreclose  a  mechanic's  lien,  and  con- 
sequently is  in  the  nature  of  a  proceeding  in  chancery.  And, 
being  so,  it  was  within  the  univeraally  accepted  rule  recog- 
nizing the  right  of  a  chancery  court  to  su'bmit  questions  of 
fact  to  a  jury  for  its  consideration.  It  is  a  proceeding  to 
enforce  a  lien,  or,  in  other  words,  under  the  statute  there  is 
created  a  sort  of  mortgage  or  security  which  follows  the 
original  debt  or  obligation,  and  which  may  be  properly  en- 
forced oh  the  chancery  side  of  the  court.  Brock  et  aL  v. 
Bruce  et  al,,  5  Cal.  279. 

•  When  the  proceeding  is  declared  expressly  to  belong  to  a 
i-ecOgnized  class  of  actions,  the  forms  and  rules  of  procedure 
applicable  to  that  class  will  be  held  to  apply  to  the  enforce- 
ment  of  a  lien.  As  where  it  was  provided  that  the  fore- 
closure shall  be  governed  by  the  rules  of  proceedings  and 
decisions  in  the  courts  of  chancery,  so  far  applicable,  chan- 
cery practice  is  to  be  observed.  The  same  proposition  has 
been  held  applicable  to  suits  under  this  law  even  in  the  ab- 
sence of  statutory  direction.  Phillips  on  Mechanic's  Liens, 
§810. 

Proceedings  to  enforce  rights  under  the-  mechanic's  lien 
law  are  in  their  nature  equitable,  and  prior  to  the  present 
code  were  administered  by  the  chancery  side  of  the  court 
and  governed  by  the  rules  of  chancery  pi'actice.  The  dis- 
tinctive rules  and  principles  applicable  to  legal  and  equita- 
ble rights  and  remedies,  as  heretofore  distingruished,  are 
unaffected  by  the  abolition  of  forms  under  the  code  practice. 
San  Juan  ^  St.  L.  M.  ^  S.  Co.  v.  Finch,  6  Colo.  214 ;  G^old 
Vol.  1—28 
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^  Silver  M,  Co.  v.  Booty  1  Colo.  874 ;  Decker  v.  MyleB^  4 
Colo.  658. 

In  addition  to  tliis  we  are  of  the  opinion  that  the  appel- 
lants are  not  in  a  position  to  complain,  because  they  were 
present  in  court,  were  familiar  with  the  provisions  of  the 
statute,  and,  at  the  time  the  court  directed  a  jurj  to  be 
called  for  the  purpose  of  trying  this  issue,  they  should  then 
and  there  have  interposed  their  objections  and  asked  a  refer- 
ence to  a  referee  for  the  purpose  of  ascertaining  this  amount. 
Instead  of  so  doing  they  proceeded  to  the  trial  of  the  cause, 
introduced  their  evidence  in  the  presence  of  the  court  to  the 
jury,  submitted  their  instructions^  addressed  the  jniy  and 
received  at  the  hands  of  the  couit  and  jury  a  full  and  com- 
plete consideration  of  their  entire  claim  in  the  matter. 

We  are  not  prepared  however  to  go  so  far  as  to  say  that 
in  this  they  waived  their  right  to  object,  in  case  the  court 
had  submitted  all  of  the  issues  involved  to  the  consideration 
of  the  jur}^  which  was  not  done.  The  finding  of  the  jury, 
and  the  adoption  of  such  finding  by  the  court,  did  not  neces- 
sarily involve  the  right  of  lieu  and  foreclosure  which  was 
afterwards  determined  by  the  court. 

The  second  error  is  the  admission  of  testimony  offered  on 
behalf  of  plaintiffs  in  the  court  below,  which  was  objected 
to  by  defendants.  The  contention  is  that  testimony  relating 
to  general  custom  in  the  construction  of  railroads  and  canals, 
explaining  the  contract  sued  upon  in  this  case,  was  improper. 

This  was  an  action  based  upon  a  parol  contmct,  and  it  is 
admitted  by  both  sides  that  the  contract  so  made  did  not 
specify  upon  what  engineer's  report  the  estimates  of  work 
and  labor  were  to  be  based,  and  in  the  absence  of  an  agree- 
ment indicating  the  basis  of  estimates  we  are  clearly  of  the 
opinion  that  the  testimony  of  custom  was  admissible.  It  is 
fair  to  assume  that  the  plaintiffs  did  the  work  expecting 
that  they  would  be  paid  on  the  basis  of  the  engineer's  report 
governing  the  contract  of  Bradbury  &  Company  with  the 
original  parties. 

The  testimony  tended  to  put  the  court  and  jury  in  the 
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place  of  the  contracting  parties,  so  that  they  might  fully  un- 
derstand the  agreement  Parties  who  contract  on  a  subject- 
matter  concerning  which  known  usages  prevail,  incorporate 
such  usages,  by  implication,  into  their  agreements,  if  noth- 
ing is  said  to  the  contrary.    Hostett^r  v.  Parkj  187  ■  U.  S.  30. 

It  is  obvious  from  the  complaint,  answer  and  statement  of 
the  case,  l^at  the  parties  to  the  contract  contemplated  that 
the  estimates  should  be  based  upon  the  report  of  different 
engineers,  yet  the  contract,  by  its  terms,  is  silent,  and  one  or 
the  other,  and  not  both,  must  have  been  in  the  minds  of  the 
parties  at  the  time  the  agreement  was  entered  into. 

In  the  absense  of  an  express  agreement  on  the  subject,  ex- 
trinsic evidence  must  of  necessity  be  resorted  to,  in  order  to 
find  out  what  was  in  the  minds  of  the  parties  at  the  time  of 
entering  into  the  agreement;  and  what  extrinsic  evidence 
is  better  to  ascertain  this  than  that  of  custom  ? 

^^  If  a  pereon  of  a  particular  occupation  in  a  certain  place 
makes  an  agreement,  by  virtue  of  which  something  is  to  be 
done  in  that  place,  and  this  is  uniformly  done  in  a  certain 
way  by  persons  of  the  same  occupation  in  the  same  place,  it 
is  hut  reasonable  to  assume  that  the  parties  contracting 
about  it,  and  specifying  no  manner  of  doing  it  different  from 
the  ordinary  one,  meant  that  the  ordinary  one  and  no  other 
should  be  followed.  Parties  who  contract  on  a  subject- 
matter  concerning  which  known  usages  prevail,  by  implica- 
tion incorporate  them  into  their  agrements,  if  nothing  is 
said  to  the  contrary.  The  evidence  in  the  present  case  did 
not  tend  to  contradict  the  contract,  but  to  define  its  meaning 
in  an  important  point,  and  this  it  is  settled  may  be  done. 
Rohin%<m  v.  United  States^  18  Wall.  868. 

The  third  point,  is  refusal  to  give  instructions  offered  by 
counsel  for  defendants  in  eiTor  in  the  court  below.  Counsel, 
at  the  close  of  the  testimony,  submitted  two  instructions  to 
the  court,  both  of  which  were  refused.  These  instructions 
are  embraced  in  the  abstract,  and  we  deem  it  useless  to  re- 
cite them  in  this  opinion.  The  instructions  given  by  the 
court  are  not  embraced  in  the  transcript,  or  printed  abstract. 
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land  whether  the  court  erred  in  refusing  the  instructions  we 
cannot  sav,  as  we  are  unable  to  determine  whether  the  en- 
tire charge  of  the  court  to  the  jury  embraced  the  instructions 
asked.  It  has  been  determined  that  in  construing  a  charge 
to  the  jui^  the  entire  charge  must  be  considered,  and  where 
appellant  does  not  embrace  within  the  transcript  the  entire 
charge  given,  the  appellate  court  cannot  determine  whether 
or  notthe  juiy  were  misled  by  the  charge  to  which  exception 
was  taken.  McQuown  v.  Oavanaughi  14  Colo.  188  ;  Klink 
et  al.  V.  People^  16  Colo.  467. 

This  disposes  of  all  the  errors  relied  upon  by  appellants 
in  their  argument. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


Agkes  Dambron,  Plaintiff  in  Error,  v.  Cheslby  A. 

Dingeb,  Defendant  in  Error. 

1.  OoirrBACT  Wafvtng  Right  to  Entbb  GovEBNHEirr  Land  Void. — A 

contract  made  by  one  qualified  to  enter  land  under  the  homestead 
laws  of  the  United  States,  whereby  for  a  valuable  consideration  she 
waived  .her  right  as  the  successful  contestant  to  enter  a  certain 
tract  of  land  in  favor  of  another  person,  is  not  susceptible  of  spe- 
cific performance.  Courts  are  without  jurisdiction  to  direct  the 
relinquishment  of  an  entry  of  government  land  made  by  one  per- 
son, or  a  relinquishment  of  his  right  of  entry,  in  favor  of  another 
person.  Such  a  relinquishment  must  be  made  to  the  United  States, 
whereupon  the  land  becomes  again  part  of  the  public  domain,  and 
open  to  entry  by  any  other  qualified  person.  In  case  of  a  success- 
ful contestant,  the  preference  given  him  by  law  is  not  transferable. 

2.  Dbcbbb  Requibino  Relinquishment  of  Homestead  Right  Ebbon- 

E0U9. — An  entry  of  government  land  by  a  qualified  person  is  an  entry 
made  by  virtue  of  a  government  statute,  although  made  in  viola- 
tion of  an  agreement  with  another  individual  to  waive  the  right  in 
his  favor.  The  privilege  so  conferred  can  neither  be  sold,  trans- 
ferred nor  contracted  to  be  sold,  and  a  decree  based  on  such  a 
contract,  directing  a  relinquishment  of  the  entry  is  not  enf  orceablOi 
and  its  disobedience  does  not  constitute  contempt.of  court. 
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Error  to  DUtriet  Court  of  Arapahoe  County. 

Mr.  Chables  G.  Clement,  for  plaintiff  in  error. 

Mr.  F.  J.  MoTT^for  defendant  in  error. 

Richmond,  P.  J.  By  the  complaint  in  this  case  it  is  al- 
leged, that  on  or  about  the  1st  of  August,  1888,  the  defend- 
ant, Agnes  Dameron,  entered  into  an  agreement  with  the 
plaintiff,  Charles  A.  Dingee,  in  consideration  of  money  ad- 
vanced by  plaintiff  to  defendant  for  traveling  expenses  and 
for  money  expended  in  maintaining  and  supporting  her  for 
several  months,  and  for  the  further  consideration  that  plaint- 
iff would  defray  all  expenses  incident  to  the  securing  and 
cancellation  of  a  certain  homestead  entry  of  one  Bernard 
Lafler,for  the  W.  \  of  the  S.  W.  i  and  the  S.  W.  J  of  the  N. 
W.  i  of  sec.  28,  Tp.  8,  S.,  R.  64  W.,  a  part  of  the  public  do- 
main of  the  United  States,  the  defendant  would  allow  the 
plaintiff  to  institute  and  prosecute,  in  her  name,  the  neces- 
sary proceedings  before  the  United  States  Land  Office  for 
the  cancellation  of  the  homestead  entry  of  said  Bernard 
Lafler,  and  that,  upon  the  cancellation  of  said  homestead 
entry,  the  defendant  would  waive  all  right  to  make  entry 
for  the  aforesaid  land,  which  right  would  accrue  by  virtue 
of  these  proceedings,  and  would  allow  the  plaintiff  to  make 
entry  of  said  land  in  his  own  name. 

That  in  compliance  with  the  agreement  plaintiff  retained 
an  attorney  to  institute  proceedings  in  the  name  of  the  de- 
fendant ;  that  plaintiff  paid  all  expenses  in  connection  with 
the  prosecution  of  the  proceedings  and  secured  the  cancella- 
tion of  the  homestead  entry  on  the  24th  day  of  May,  1890 ; 
that  in  pursuance  of  the  agreement  plaintiff,  relying  on  the 
promise  of  defendant  to  waive  her  right  to  make  entry  on 
said  land,  caused  to  be  erected  a  dwelling-house  on  the  same 
and  removed  thereto  with  his  family,  and  has  since  resided 
there  and  does  now  reside  there ;  that  he  has  caused  valu- 
able improvements  to  be  made,  amounting  in  value  to  about 
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$600.  That  he  has  carried  oat  all  of  his  part  of  the  agree- 
ment, but  that  the  defendant,  disregarding  her  agreement, 
has  refused  and  still  refuses  to  execute  a  release  of  her  right 
to  enter  said  land,  although  demand  has  been  made  upon  her 
repeatedly  so  to  do,  and  that,  for  the  purpose  of  defrauding 
plaintiff  and  depriving  him  of  his  right  to  enter  said  land, 
defendant  did  on  the  24th  day  of  May,  1890,  make  and  file 
a  homestead  entry  on  the  same  in  her  own  name,  thus  un- 
lawfully depriving  the  plaintiff  of  the  right  to  make  entiy 
and  secure  title  under  the  settlement  laws  of  the  United 
States. 

It  is  further  alleged  that  the  defendant  has  no  property 
and  is  insolvent.  Plaintiff  prays  judgment  that  the  defend- 
ant execute  and  deliver  to  plaintiff  a  relinquishment  of  the 
homestead  entry,  and  that  defendant  be  enjoined  from  enter- 
ing upon  the  land  and  in  any  manner  interfering  with  the 
possession  of  the  plaintiff  of  said  land,  and  for  costs. 

The  return  of  summons  in  this  case  shows  peraonal  service, 
July  25th,  1890.    Default  entered  August  22, 1890. 

The  final  judgment  is  in  words  and  figures  as  follows : — 

**  It  is  hereby  ordered,  adjudged  and  decreed  that  the  de- 
fendant execute,  in  due  and  proper  form  as  required  by  law, 
and  deliver  forthwith  to  plaintiff  a  relinquishment  of  home- 
stead entry  No.  15610,  for  the  W.  i  S.  W.  ^  and  S.  W.  i  N. 
W.  i  of  section  28,  Tp.  8,  S.,  R.  64  W.,  which  said  entry  was 
made  at  the  United  States  Land  Office  in  Denver,  Colo.,  on 
May  24, 1890,  and  that  the  defendant  is  hereby  enjoined 
from  entering  upon  said  land  and  in  any  manner  interfering 
with  the  possession  of  the  plaintiff  of  this  said  land,  except 
by  due  process  of  law,  and  that  plaintiff  recover  from  defend- 
ant all  costs  by  him  incurred  in  this  cause." 

A  copy  of  this  order  and  decree  was  served  upon  the  de- 
fendant. Thereafter  a  petition  was  filed  by  plaintiff  alleging 
violation  of  the  same  in  this,  that  the  defendant  entered 
upon  the  land  in  said  order  mentioned  on  April  25,  1891, 
and  erected  a  house  thereon  and  was,  at  the  date  of  said 
order,  continuing  to  reside  thereon,  and,  upon  information 
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and  belief,  that  the  defendant  had  failed  to  execute  in  due 
and  proper  form  as  required  by  law,  and  to  deliver,  to  plaint- 
iff the  relinquishment  in  said  order  mentioned. 
'  Defendant  was  required  to  show  cause,  and  by  her  return 
responded,  that  within  one  or  two  days  after  the  service  of 
the  original  summons  and  complaint  upon  her  in  this  action, 
she  called  upon  one  Robert  E.  Ratcliffe,  a  person  whom  de* 
fendant  believed  was  peculiarly  competent  to  advise  her,  and 
consulted  him  as  to  what  action  she  should  take,  and  that  he 
advised  her  that  she  need  take  no  notice  of  it  and  need  not 
appeal*  in  the  action,  but  that  if  she  felt  alarmed  he  would 
prepare  an  answer  and  appear  for  her.  And  thereafter  and 
before  the  taking  of  a  default  in  said  action,  she  paid  Rat- 
cliffe the  fee  demanded  for  his  proposed  services  and  supposed 
that  he  had  made  all  needful  and  proper  defense  to  said  ac- 
tion, and  heard  nothing  more  of  it  until  the  service  upon  her 
of  the  order  of  injunction  in  this  cause.  That  upon  said 
service  she  again  consulted  her  counsel  and  was  advised  by 
him  to  pay  no  attention  to  the  order.  She  further  says  that 
at  the  date  of  said  service  upon  her  of  said  order  and  decree 
she  was  living  upon  and  in  the  possession  of  the  tract  of 
land  described  in  plaintiff's  complaint,  occupying  the  same 
as  a  homestead  and  claiming  the  right  to  the  exclusive  pos- 
session of  the  whole  thereof;  that  shortly  thereafter  the 
house  in  which  she  was  living  was  destroyed  by  fire,  and 
being  unable  to  rebuild  the  same  she  temporarily  left  the 
land  with  the  intention  of  returning  to  the  same  as  soon  as 
she  could  rebuild;  that  at  about  the  time  mentioned  in 
plaintiff's  petition .  for  an  attachment  in  this  cause,  acting 
upon  the  advice  of  her  counsel  that  she  might  lawfully  enter 
upon  said  land  and  rebuild  her  house,  did  so  and  has  since 
continued  to  occupy  the  same.  She  admits  that  she  has  not 
executed  the  relinquishment  as  directed  by  the  order  of  the 
court,  and  denies  any  intention  of  contempt  or  disobedience 
of  the  court,  or  of  any  purpose  to  destroy  or  impair  its 
authority. 
Upon  hearing,  the  court  found  the  defendant  guilty  of  con- 
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tempt  in  that  she  had  failed,  neglected  and  lefusiBd  to  exe- 
cute and  deliver  to  plaintiff  a  relinquishment  of  her  homestead 
entry  as  required  by  the  order  of  September  25, 1890,  and 
sentenced  her  to  imprisonment  in  the  county  jail  of  Arapahoe 
county  for  a  period  of  thirty  days.  On  June  29, 1891,  this 
order  was  modified  on  motion  of  plaintiff  so  as  to  sentence 
defendant  to  imprisonment  until  relinquishment  is  executed 
and  delivered. 

•  It  is  contended  on  the  part  of  plaintiff  that  this  alleged 
agreement  between  plaintiff  and  defendant  was  one  that  it 
was  within  the  power  of  the  court  to  decree  specific  perform- 
ance of.  But  while  attempting  to  fortify  this  contention  by 
reason  and  authority,  it  is  distinctly  admitted  that  the  relin- 
quishment if  executed  would  have  to  be  executed  to  the 
United  States,  and  that  thereby  the  land  would  ag^ain  become 
a  part  of  the  public  domain  and  open  to  entry  by  any  duly 
qualified  person. 

It  can  be  admitted  that  the  right  of  entry  under  the  laws 
of  the  United  States,  by  one  who  has  initiated  a  contest  and 
successfully  prosecuted  such  contest,  is  a  peraonal  right  which 
he  may  waive,  or  voluntarily  relinquish,  but  that  is  not  this 
case.  Here  the  contest  was  initiated  and  successfully  prose- 
cuted,  but  thereafter  the  defendant  made  entry  as  the  law 
directed  or  permitted,  and  in  pursuance  of  her  right  as  a  suc- 
cessful contestant.  This  proceeding  is  instituted  not  for  the 
purpose  of  compelling  her  to  relinquish  to  the  government 
of  the  United  States,  but  to  the  plaintiff,  the  right  thus  ac- 
quired. 

We  are  strongly  inclined  to  the  opinion  that  it  is  without 
the  jurisdiction  of  the  courts,  either  state  or  national,  to  de- 
cree a  specific  performance  of  such  a  contract,  and  if  it  were 
not  so,  it  certainly  is  without  the  power  and  jurisdiction  of 
a  court  to  direct  a  relinquishment  of  a  right  to  enter  govern- 
ment land  and  direct  its  delivery  to  the  plaintiff  who  seeks 
to  obtain  possession  and  title  of  the  same.  And  we  think 
the  authorities  cited  by  defendant  in  error  clearly  support 
this  position. 
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In  Welsh  V.  Duncan  et  a2.,  vol.  7,  L.  D.,  p.  186,  it  is  said 
*  *  *  "  The  law  does  not  confer  on  the  successful  contest- 
ant a  right  to  control  such  land  for  thirty  days  after  notice, 
nor  the  right  during  such  period  to  select  a  particular  party 
and  by  waiver  of  his  preference  right  at  an  opportune  moment 
confer  on  such  party  the  benefits  conferred  by  law  oh  the 
successful  contestant.  Such  a  doctrine  is  not  sanctioned  by 
law  or  by  sound  public  policy.  The  right  conferred  on  a 
successful  contestant  by  section  2,  act  of  May  14, 1880,  is  a 
personal  right  which  cannot  be  transferred  to  another." 

The  doctrine  above  announced  is  followed  by  the  case  of 
Kellem  v.  Imdlow^  vol.  10,  L.  D.,  p.  561,  wherein  it  is  said 
that  ^^  The  right  conferred  on  a  successful  contestant  by  sec- 
tion two,  act  of  May  14, 1880,  is  a  personal  right,  which  can-* 
not  be  transferred  to  another." 

The  act  referred  to  reads  as  follows : — Section  1.  "  That 
when  a  pre-emption,  homestead,  or  timber-culture  claimant 
shall  file  a  written  relinquishment  of  his  claim  in  the  local 
land-office,  the  land  covered  by  such  claim  shall  be  held  open 
to  settlement  and  entry  without  further  action  on  the  part  of 
the  commissioner  of  the  general  land-office." 

Section  2.  ^^  In  all  cases  where  any  peraon  has  contested, 
paid  the  land-office  fees,  and  procured  the  cancellation  of 
any  pre-emption,  homestead,  or  timber-culture  entry,  he  shall 
be  notified  by  the  register  of  the  land-office  of  the  district  in 
which  Such  land  is  situated  of  such  cancellation,  and  shall 
be  allowed  thirty  days  from  date  of  such  notice  to  enter  said 
lands"  *  *  ♦. 

In  the  case  of  Botvman  v.  Riddle^  vol.  1,  Copp's  Public 
Land  Laws,  p.  204,  it  is  held  that :  ^^  Interpleading,  or  the 
substitution  of  an  intermediate  contestant  in  the  place  of  the 
original  complainant  in  a  contested  case,  cannot  be  allowed." 
In  this  case  the  department  determined  that  ^^  on  the  with- 
drawal of  the  original  contestant,  that  particular  case  is  prac- 
tically closed,  and  no  right  •r  privilege  that  had  accrued  to 
him  at  that  date  by  virtue  of  his  compliance  with  the  pre- 
liminary requirements  of  the  suit  can  be  transferred  to  another 
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party,  who  must  commence  anew  from  the  beginning  and  go 
over  the  same  preliminary  grounds  again.*' 

It  will  be  observed  that  the  court  by  its  decree  has  elimi- 
nated from  our  consideration  in  this  case  any  question  of 
contempt,  so  far  as  the  act  of  the  defendant  is  concerned,  in 
entering  upon  the  land  and  re-erecting  a  house  thereupon, 
and  has  confined  by  its  decree  and  order  the  act  of  contempt 
to  the  declination  of  defendant  to  make  and  execute  a  re- 
linquishment and  deliver  the  same  to  the  plaintiff.  In  the 
light  of  the  decisions  of  the  land-office  department  we  are 
well  satisfied  that  such  a  relinquishment  so  obtained  by  the 
direct  deci'ee  of  the  court  would  not  be  recognized  by  the 
government.  It  does  not  come  within  the  rule  of  any  case 
cited  by  defendant  in  error.  Here  we  have  a  statute  con- 
ferring upon  an  individual  who  prosecutes  a  successful  con- 
test the  right  to  enter  the  land  involved.  It  is  declared  by 
all  the  authorities  that  this  right  so  acquired  is  simply  a  per- 
sonal right,  a  preference  right,  if  we  may  so  term  it,  which 
that  individual  and  that  individual  only  can  utilize.  He 
has  no  right  of  transfer.  He  is  not  compelled  to  waive  it, 
and  until  he  does  voluntarily  waive  it  it  would  seem  from 
the  above  decision  that  there  is  no  power  in  any  of  the  courts 
to  compel  him  to  waive  or  relinquish  it.  It  is  true  that  as 
it  appears  from  the  complaint  the  plaintiff  relied  upon  the 
agreement,  but  it  is  equally  true  that  he  should  have  taken 
cognizance  of  the  statute  at  the  time  of  entering  into  the 
agreement  and  should  have  informed  himself  as  to  the  pro- 
per mode  and  method  of  procedure  whereby  he  could  have 
acquired  the  title  to  the  land  in  question.  The  right  so  con- 
ferred by  statute  is  a  right  to  enter  upon  and  acquire  a  title 
to  the  public  domain,  a  right  which,  if  the  paity  after  suc- 
cessfully contesting  does  not  exercise  within  thirty  dajrs,  he 
waives.  A  personal  right  he  can  legally  relinquish  to  the 
government  and  to  the  government  only.  This  being  true, 
how  can  it  be  said  that  a  court,  ^ere  the  government  is  not 
a  party  to  the  proceeding,  where  the  party  in  whose  interests 
a  relinquishment  should  operate  is  not  instituting  the  pro- 


1892.]  Damsbon  v.  Die^gee.  448 

eeedings,  acquires  jurisdiction  to  compel  a  performance  of  an 
act  that  in  no  sense  could  be  made  to  operate  to  the  benefit 
of  the  party  seeking  a  decree  ? 

Let  us  reason  a  little  concerning  this  matter.  This  is  a 
special  statute  conferring  a  special  privilege,  which  privilege 
accrues  providing  the  party  initiates  a  contest,  pays  the  fees 
necessary  to  the  prosecution  of  the  contest  and  successfully 
prosecutes  the  contest;  a  privilege  to  enter  upon  the  public 
domain  which  by  reason  of  the  successful  contest  has  again 
become  public  land  and  subject  to  entry ;  a  right  which  is 
clearly  a  personal  right ;  a  right  which  the  department  by 
its  decisions  has  determined  cannot  be  transferred ;  a  right 
which  cannot  be  relinquished  in  the  interests  of  any  third 
party.  In  other  words,  it  is  a  prosecution  initiated  by  an 
individual,  prosecuted  by  the  cansent  of  the  government  for 
which  the  government  agrees  that  the  party  successfully 
contesting  shall  acquire  a  certain  privilege.  It  goes  no  fur- 
ther. It  has  never  sanctioned  in  any  decision  that  we  have 
been  able  to  find,  the  right  of  an  individual  to  relinquish  a 
claim  which  had  accrued  to  him  under  the  laws  of  the  United 
States,  for  the  benefit  of  any  individual ;  on  the  contrary  it 
has  continuously  held  that  by  such  a  relinquishment  the 
United  States  acquires  the  right  to  classify  the  land  relin- 
quished as  a  part  of  the  public  domain  and  open  it  to  any 
and  all  bona  fide  claimants. 

The  complaint  in  this  case  alleges  that  this  was  an  agree- 
ment between  the  plaintiff  and  the  defendant  whereby  the 
defendant,  upon  certain  conditions  being  performed  by  the 
plaintiff,  was  to  initiate  and  prosecute  a  contest,  and  that, 
when  that  contest  was  successfully  prosecuted  and  she  had 
acquired  the  right  to  enter  upon  the  land  under  the  statute, 
then  she  would  simply  waive  that  right  or  relinquish  the 
same  to  the  government  of  the  United  States  and  permit  the 
plaintiff  to  enter  upon  and  acquire  the  title  to  the  same.  It 
is  but  an  indirect  way  of  sajing  that  she  could  by  that  agree- 
ment relinquish  her  right  of  entry  to  plaintiff  himself;  and 
certainly  it  appears  from  the  record  in  this  case  that  the 
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coui*t  has  gone  thus  far  by  its  decree  in  conformity  with  the> 
prayer  of  the  complaiat,  by  decreeing  that  the  defendant 
must  execute  the  relinquishment  and  deliver  the  same  to  the 
plaintiff,  who,  when  tY  may  iuit  his  convenience^  mil  file  the 
same  in  the  local  land-office,  and  thereupon  initiate  a  home* 
stead  right  by  filing,  in  his  own  name  or  that  of  another  per- 
son, upon  the  land  in  question.  It  requires  a  remarkable 
stretch  of  the  imagination,  and  a  most  extraordinary  liberality 
of  the  construction  of  the  statute  in  question,  and  a  wide  de- 
parture from  the  universally  accepted  ruling  of  the  depart- 
ment, to  admit  that  such  a  contract  and  such  a  decree  could 
be  enforced  and  upheld. 

Counsel  for  defendant  in  error  insisted  that  all  that  waa 
required  of  the  plaintiff  in  error  was,  that  having  success- 
fully contested  the  homestead  entry  of  Bernard  Lafler,  she 
should  do  nothing.  But  she  did  do  something.  She  went 
on  and  made  an.  en  try.  True  it  was  in  violation  of  her 
agreement,  yet  it  was  an  entry  made  by  virtue  of  a  statute 
conferring  upon  her  the  personal  privilege  of  so  doing.  A 
privilege  that  she  could  not  transfer,  a  privilege  that  she 
could  not  sell,  a  privilege  that  she  could  not  agree  to  sell, 
and  after  having  so  entered  the  land  the  court  by  its  decree 
in  this  case  says  you  must  make  that  relinquishment,  you 
must  deliver  it  to  the  plaintiff,  you  must  keep  off  the  land 
and  surrender  what  improvements,  or  practically  surrender 
what  improvements  and  what  riglits  have  accrued  to  you  by 
virtue  of  the  land  laws  of  the  United  States.  We  are  satis- 
fied that  the  court  had  no  jurisdiction  to  enter  the  decree, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

It  is  true  there  is  no  express  prohibition  of  alienation  of 
this  preference,  right  or  privilege,  yet  we  are  satisfied  that 
the  court  should  refuse  to  enforce  such  a  contract,  not  from 
any  regard  to  the  defendant  in  this  case,  but  from  motives  of 
public  policy,  and  whether  the  conti-act  be  absolutely  void  or 
not,  it  is  so  clearly  against  the  will  and  policy  of  the  gov- 
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eminent  that  a  court  of  equity  ought  not  to  attempt  to  en- 
force it. 

The  judgment  and  decree  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint  and  discharge  the  defendant. 

Meversed. 


<•■•» 


John  Savard,  Appellant,  v.  J.  C.  Herbert,  Appellee.  1-7-545 

I  2oc  238 

1.  When  Plaintipp   may  Testipy  though  Advebsb  Pabty  De- 

fends AS  Tbitsteb. — ^The  plaintiff  entered  into  a  contract  to  per- 
form certain  services  for  a  partnership  firm  composed  of  two 
persons,  both  of  whom  were  present  on  the  occasion,  whereby  it 
was  agreed  that  he  was  to  receive  a  certain  compensation.  He  sub- 
sequently brought  suit  for  the  compensation,  but  before  trial  one 
of  the  partners  died.  This  event  did  not  render  the  plaintiff  in- 
competent to  testify  to  the  making  of  the  contract,  under  the  stat- 
ute, although  the  other  partner  defended  the  action  for  himself, 
and  as  trustee  of  the  heirs  at  law  and  of  the  administratrix  of  the 
estate  of  the  deceased  partner. 

2.  Liability  fob  Debts  of  a  Copabtnebship.— A  partnership  firm, 

and  not  the  estate  of  a  deceased  partner,  is  primarily  responsible 
for  the  debts  of  the  partnership;  and  while  a  surviving  partner  is 
entitled  to  defend  suits  brought  against  the  firm,  he  is  not  entitled 
to  defend  in  the  character  of  trustee  of  the  heirs  at  law,  or  trustee 
of  the  administrator  of  the  estate  of  the  deceased  partner. 

Appeal  from  District  Court  of  Arapahoe  County. 

Mr.  Henry  C.  Chabpiot  and  Mr.  W.  M.  Maguirb,  for 
appellant. 

Mr.  E.  W.  Waybbight,  for  appellee. 

Richmond,  P.  J.  This  action  was  instituted  by  J.  C. 
Herbert,  plaintiff  below,  against  Joseph  Roy  and  John  Sav- 
ard, copartners  as  Roy  &  Savard.    Prior  to  the  rendition  of 
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judgment  Joseph  Roy  died  and  John  Savard  defended  the 
suit  for  himself,  and  as  trustee  of  the  heira  at  law,  and  of  the 
administratrix  of  the  estate  of  Joseph  Roy.  The  complaint 
alleges  that  on  May  22, 1889,  plaintiff  made  a  contract  with 
the  defendants  Roy  &  Savard,  to  act  as  their  agent  in  the 
sale  of  stone,  for  which  he  was  to  receive  as  his  compensa- 
tion ten  per  cent  of  the  proceeds  of  all  stone  sold  or  procured 
to  be  sold  by  him  south  of  Castle  Rock  in  the  state  of  Colo- 
rado.    Plaintiff  asks  for  judgment  in  the  sum  of  $450. 

Answer  was  filed,  admitting  the  copartnership  and  the  em- 
ployment of  the  plaintiff  by  the  defendant,  and  specifically 
denying  each  and  every  other  allegation  in  the  complaint. 
And  fui*ther  alleges  that  there  was  a  settlement  of  accounts 
between  the  parties,  at  which  time  there  was  found  due  to 
plaintiff  the  sum  of  $54.88,  which  sum  was  paid  to  the  attor- 
ney of  plaintiff,  and  accepted  in  full  satisfaction  of  all  claims 
and  demands  against  the  defendants. 

The  cause  was  tried  to  a  jury,  and  resulted  in  a  judgment  in 
favor  of  plaintiff  for  the  sum  of  $208.18.  Motion  for  a  new 
trial  was  overruled  and  judgment  entered  upon  the  verdict. 
To  reverse  which  judgment  this  appeal  is  prosecuted. 

During  the  trial  of  the  cause  the  plaintiff  was  permitted  to 
testify  to  the  contract  entered  into  between  him  and  the  firm 
when  both  membere  of  the  firm  were  present.  It  is  contended 
that  this  testimony  was  inadmissible,  for  the  reason  that  John 
Savard  was  defending  not  only  as  the  surviving  partner  of 
the  firm  of  Roy  &  Savard,  but  also  as  trustee  of  the  heirs  at 
law  and  the  administratrix  of  the  estate  of  said  Joseph  Roy, 
and  consequently  any  testimony  relative  to  conversations 
tending  to  establish  a  contract  wherein  Roy  was  a  party 
was  inadmissible  under  the  provisions  of  the  statute. 

The  sections  of  the  statute  referred  to  read  as  follows : — 
Section  8641,  Gen.  Stats.,  p.  1060 :  '*  That  no  party  to  any 
civil  action,  suit  or  proceeding,  or  person  directly  interested 
in  the  event  therecrf,  shall  be  allowed  to  testify  therein,  of 
his  own  motion,  or  in  his  own  behalf,  by  virtue  of  the  fore- 
going section,  when  any  adverse  party  sues  or  defends  as 
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the  trustee  or  conservator  of  an  idiot,  lunatic  or  distracted 
person,  or  as  the  executor  ur  administrator,  heir,  legatee  or 
devisee  of  any  deceased  person,  or  as  guardian  or  trustee  of 
any  such  heir,  legatee  or  devisee,  unless  when  called  as  a 
witness  by  such  adverse  party  so  suing  or  defending  "*  *  *» 

Section  8643.  ^^  That  in  any  action,  suit  or  proceeding, 
by  or  i^inst  an}'^  surviving  partner  or  partners,  joint  conr 
tractor  or  contractoi's,  no  adverse  party  or  person  adversely 
interested  in  the  event  thereof,  shall,  by  virtue  of  section  one 
of  this  act,  be  rendered  a  competent  witness  to  testify  to  any 
admission  or  conversation  by  any  deceased  partner  or  joint 
contractor,  unless  some  one  or  more  of  the  surviving  partners 
or  joint  contractors  were  also  present  at  the  time  of  such  ad- 
mission or  conversation." 

If  this  contention  be  upheld,  it  occurs  to  us  there  could 
be  no  recovery  against  a  fii*m  when  the  death  of  a  member 
of  the  firm  should  occur  pending  litigation.  Here  the  tes- 
timony discloses  the  fact  to  be,  that  during  the  life  of 
the  fiiTn  the  plaintiff  entered  into  a  contract  whereby  he 
was  to  receive  a  certain  compensation  for  certain  services 
rendered ;  that  the  contract  was  made  between  him  and  both 
members  of  the  firm,  both  members  being  present ;  that  suit 
was  instituted  to  recover  for  a  sum  of  money  claimed  by 
plaintiff  to  be  due  under  such  contract.  Now,  because  the 
court  saw  proper  to  direct  that  the  surviving  partner  should 
act  in  the  representative  capacity  of  trustee  for  the  heirs  at 
law  and  the  administratrix,  a  position  the  law  placed  him  in 
without  such  order,  it  is  said  that  this  testimony  is  inadmissi* 
ble  because  it  comes  within  the  provisions  of  section  8641. 

Section  8643  clearlv  indicates,  that  where  the  suit  is 
brought  against  any  surviving  partner  or  joint  contractor, 
that  the  testimony  relative  to  any  admission  or  conversation 
by  the  deceased  person  or  joint  contractor  shall  not  be  ad- 
mitted U7ile89  same  one  or  more  of  the  surviving  partners  or  Joint 
contractors  were  present  at  the  time  of  the  admission  or  con^ 
versation. 

There  is  no  escaping  the  conclusion  that  this  testimony 
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was  clearly  admissible,  becaase  it  is  shown  that  it  was  made 
when  both  partners  were  present, — ^the  deceased  partner  and 
the  surviving  partner.  If  the  conversation  had  not  been 
Inade  in  the  presence  of  the  surviving  partner,  then  the 
contention  of  appellant  would  be  correct.  It  is  true  that 
the  surviving  partner,  as  the  representative  of  persons  hav- 
ing an  interest  in  the  share  of  the  deceased  partner,  has  dutied 
which  he  must  conscientiously  discharge,  and  it  may  thus 
devolve  upon  him  to  defend  all  suits  against  the  partnership. 
Tet  to  the  extent  of  the  legitimate  debts  and  obligations  of 
the  firm,  the  firm  and  not  the  individual  estate  of  the  de- 
ceased partner  is  primarily  responsible. 

In  the  case  of  JEich  et  al.  v.  Sievers^  78  111.  194,  this  ques^ 
tion  has  received  consideration.  ^^It  is  objected,  it  was  not 
competent  for  appellee,  of  his  own  motion,  to  become  a  wit- 
ness in  his  own  behalf,  for  the  reason  one  of  the  adverse 
party  was  defending  as  administrator.  The  difficulty  arises 
out  of  the  fact — ^the  administrator  of  Peter  Eich  was  improp- 
erly joined  with  the  surviving  maker  of  the  notes  as  a  cb^ 
defendant.  After  the  death  of  Peter  Eich  was  suggested, 
and  bis  administrator  made  a  party,  appellants  pleaded  to 
the  merits  of  the  action  without  objection  as  to  the  improper 
joinder  of  parties.  The  action  of  the  court,  in  making  the 
administrator  a  co-defendant  and  rendering  a  joint  judgment 
against  him  and  the  surviving  maker  of  the  notes,  has  neither 
been  assigned  nor  suggested  as  a  cause  of  error.  The  evi- 
dence, however,  was  competent  as  against  Mrs.'  Schuerman, 
the  other  defendant,  and  being  admissible  on  one  ground, 
the  court  could  not  exclude  it.  The  effect,  if  injurious  to 
a  co-defendant,  could  be  controlled  by  instructions  from  the 
court.'* 

It  occurs  to  us  that  this  is  somewhat  analogous  to  the  case 
at  bar.  The  necessity  of  the  surviving  partner  defending  as 
trustee  of  the  heirs  at  law,  and  of  the  administratrix,  was 
wholly  unwarranted.  The  testimony  was  legitimate  and 
admissible  for  the  purpose  of  establishing  a  partnership  ob- 
ligation against  which  Savard  was  entitled  to  defend  as  the 
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suryiving  partner,  and  was  admissible  against  him.    Hence 
it  would  have  been  error  to  have  excluded  it. 

The  question  of  transfer,  by  the  plaintiff,  of  his  contract, 
and  thereby  having  terminated  his  agency,  seems  to  have 
been  involved  at  the  trial  and  duly  passed  upon  by  the  jury, 
at  least  the  record  so  informs  us,  and  we  are  not  prepared, 
under  the  rules  of  practice  of  this  court,  to  interfere  with 
the  verdict  under  the  circumstances.  Nor  is  it  actively 
urged  by  the  attorneys  in  their  brief  on  the  part  of  appel- 
lant. As  they  say,  the  whole  question  presented  by  the 
record  is  this :  Is  the  testimony  of  a  plaintiff  as  to  the  con- 
versation had  with  a  deceased  partner,  in  the  presence  of  a 
survivor,  admissible  in  a  suit  in  which  the  surviving  partner 
is  defending  in  the  double  capacity  of  surviving  partner  and 
as  trustee  of  the  heirs  at  law  ?  Having  determined  that  this 
testimony  was  admissible  under  the  statute,  and  seeing  no  j% 

error  which  warrants  a  reversal  of  the  judgment,  the  judg-         %' 
ment  will  be  affirmed. 

Affirmed. 


<•<»> 


Nathan  S.  Hubd,  Plaintiff  in  Error,  v.  Horace  H. 

Atkins,  DBFi»a)ANT  in  Error. 

1.  Vebdict  op  Jury  Fin^l  on  Issue  of  Fact. — The  main  and  only 

issue  presented  by  the  pleadings  in  this  case  for  the  consideration 
of  the  jury  being  whether  the  defendant  was  guilty  of  corruptly 
exercising  the  duties  of  his  office  as  clerk  of  the  district  court  to 
wrongfully,  unlawfuUy  and  oppressively  extort  from  the  plaintiff 
fees  to  which  he  was  not  entitled,  and  this  issue  having  been  deter- 
mined by  the  jury  in  favor  of  the  defendant  upon  sufficient  evidence 
to  support  the  verdict,  this  court,  in  accordance  with  its  accepted 
rule  of  practice,  will  decline  to  interfere. 

2.  Questions  of  Intention aIj  Neglect  Pboper  fob  Jubt. — Although 

the  record  shows  neglect  on  part  of  the  clerk  of  the  court  in  credit- 
ing upon  his  fee  book,  to  the  account  of  the  plaintiff,  all  moneys 
received  in  payment  of  costs,  the  questions  whether  the  errors  were 
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intentional  and  through  a  system  of  practice  indnlged  for  the  pap- 
pose of  wrongfully  oppressing  the  plaintiff,  and  extorting  money 
from  him,  were  proper  questions  to  be  submitted  for  the  considera- 
tion of  the  jury. 
8.  CoBBECTsricss  OF  iNSTRUcnoirs  TAJUBir  A8  A  WHOLB.~^If  one  or 
more  of  the  instructions,  separately  considered,  might  be  held  to 
be  erroneous,  but  when  taken  in  connection  with  the  other  instruc- 
tions given,  and  the  whole  considered  together,  it  appears  that  the 
issue  was  fairly,  impartially,  and  distinctly  submitted  for  the  delib- 
eration of  the  jury,  there  is  no  ground  for  interfering  with  the 
verdict. 

Mrror  to  District  Court  of  Arapahoe  County. 
Mr.  W.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Teller  &  Orahood,  for  defendant  in  error. 

Richmond,  P.  J.  This  was  an  action  to  recover  damages 
from  Atkins,  the  clerk  of  the  distinct  court  of  Clear  Creek 
county,  Colorado,  for  fees  excessively,  illegally  and  corruptly 
charged. 

To  the  complaint  a  demurrer  was  interposed  and  over- 
ruled. Thereafter  defendant  answered.  Trial  was  had  to  a 
jury,  resulting  in  a  verdict  for  defendant,  upon  which  judg- 
ment was  entered. 

Much  has  been  said  in  the  argument  of  the  respective  par^ 
ties  as  to  the  nature  of  this  action,  and  whether  or  not  the 
complaint  contained  a  cause  of  action. 

It  is  insisted,  on  the  one  side,  that  it  is  necessarily  an 
action  under  the  statute,  and  on  the  part  of  plaintiff  in  error 
that  it  is  not  such  an  action. 

We  deem  it  wholly  unnecessary,  for  the  purposes  of  this 
opinion,  to  pass  upon  the  question  whether  it  be  an  action 
under  the  statute,  at  the  common  law,  or  by  virtue  of  the 
provisions  of  some  one  or  more  English  statutes  which  are 
at  present  in  force  in  this  country. 

The  complaint  charges  that  the  defendant  was  clerk  of  the 
district  court  of  Clear  Creek  county ;  that  there  was  a  cer- 
tain case  pending  in  said  court,  and  that  plaintiff  paid  and 
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advanoed  to  defendant,  as  costs  in  that  case,  five  dollars  ;  and 
afterwards  plaintiff  paid  costs  from  time  to  time  until  all  the 
costs  in  the  case  were  fully  paid  and  satisfied.  That  the  de- 
fendant, for  the. purposes  of  extortion  and  oppression,  wrong- 
fully charged  plaintiff  with  various  items  of  costs ;  that  he 
issued  fee  bills,  which  were  placed  in  the  hands  of  the  sheriff 
of  the  county,  requiring  him  to  collect  the  sum  of  $74.23, 
with  perhaps  one  or  more  items.  That  on  August  24,  1889, 
plaintiff,  in  order  to  prevent  a  levy  upon  his  property,  paid 
to  the  sheriff  the  sum  of  $76.10.  That  in  pursuance  of  a 
system  of  practice  by  the  defendant,  as  clerk  of  the  court, 
for  the  purposes  of  extortion  and  oppression,  he  failed  to 
credit  the  plaintiff  with  the  various  sums  paid  in  satisfaction 
of  his  demands  for  costs  noon  his  fee  books. 

From  a  careful  reading  of  the  complaint,  containing  the 
averments  as  above  set  forth,  we  are  unable  to  reach  any 
other  conclusion  than  that  the  plaintiff  in  this  case  sought  to 
charge  the  defendant  with  corruptly  proceeding  with  the 
duties  of  his  ofiSce,  with  wrongfully  and  oppressively  and 
unlawfully  exacting  fees  to  which  he  was  not  entitled,  and, 
by  the  answer  and  the  complaint,  this,  it  occurs  to  us,  was 
the  main  and  in  fact  the  only  issue  presented  for  the  consid- 
eration of  the  jury.  The  testimony  is  sufficient  in  our  judg- 
ment to  sustain  the  finding. 

The  universal  and  accepted  rule  of  practice  in  the  supreme 
court  of  this  state,  which  rule  we  are  obligated  to  recognize 
and  sustain,  is  that  where  there  is  sufficient  testimony  upon 
which  the  verdict  might  be  properly  based  or  founded  the 
supreme  court  will  not  disturb  the  verdict. 

It  can  be  admitted  that  the  record  shows  that  the  defend- 
ant, as  clerk  of  the  court,  received  fees  in  payment  of  costs 
which  he  neglected  to  credit  upon  his  fee  book  to  the  account 
of  the  plaintiff.  But  whether  this  was  an  error  of  the  head 
and  not  of  the  heart ;  and  whether  it  was  through  a  system 
of  practice  indulged  in  by  him ;  whether  it  was  done  for  the 
purpose  of  wrongfully  oppressing  the  plaintiff  and  extorting 
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money  from  him,  were  questions  which  in  our  judgment  were 
properly  submitted  to  the  consideration  of  a  jury. 

Much  has  been  said  with  reference  to  the  instructions  given 
by  the  court,  and  instructions  asked  by  plaintiff  which  the 
court  refused.  It  is  not  the  practice  of  this  court,  when  re- 
viewing instructions,  to  incorporate  them  into  the  opinion 
unless  it  appears  to  be  necessary  for  the  purpose  of  pointing 
out  errors  committed  at  the  trial.  We  liave  reviewed,  with 
some  care,  the  instructions  given,  and  have  reached  the  con- 
clusive opinion  that  the  issues  presented  by  the  language  of 
the  complaint  and  the  denial  of  the  answer  were  fairly  and 
impartially  presented  to  the  jury.  Perhaps  it  can  be  said 
with  considerable  force  that  one  or  more  of  the  instructions, 
considered  separately  from  the  whole  charge  to  the  jury, 
might  be  said  to  be  erroneous,  but,  as  has  frequently  been 
said,  when  the  charge  is  considered  in  its  entirety,  and  by 
the  charge  the  issues  are  fairly  and  impartially  presented, 
and  the  instructions  do  not  tend  to  mislead  or  mystify  the 
jurors  in  their  deliberations,  the  appellate  court  will  not  dis- 
turb the  verdict. 

It  is  argued  by  plaintiff  in  error  that  the  judgment  should 
be  reversed  because  the  attorney  for  defendant,  over  the  ob- 
jections of  plaintiff,  commented  upon  the  general  character 
df  the  defendant  in  his  address  to  the  jury.  There  is  some 
doubt,  or  at  least  there  is  a  dispute  shown  by  the  record,  and 
so  asserted  in  the  oral  argument,  as  to  whether  the  defend- 
ant did  so  comment.  But  if  he  did,  and  we  admit  that  the 
record  supports  the  assertion  of  the  attorney  for  plaintiff  in 
error,  yet  nevertheless  the  character  of  those  remarks  are  not 
embraced  within  the  record,  nor  is  the  language  used  brouglit 
to  the  attention  of  this  court  in  such  a  way  as  to  warrant  us 
in  considering  it.  If  the  exact  words  were  incorporated  in- 
to the  i^cord  we  might  then  be  able  to  determine  whether 
or  not  by  so  doing  the  defendant  in  error  had  gone  beyond 
his  legitimate  privilege  in  the  discussion  of  the  case  to  the 
jury,  and  created  such  an  error  as  would  warrant  a  reversal 
of  the  judgment. 
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It  is  true  that  an  attorney  has  no  right  to  introduce  be- 
fore the  jury  facts  upon  which  to  base  a  denunciation  of  the 
conduct  of  the  opposite  pai-ty,  but  it  does  not  follow  that  be- 
cause such  is  permitted  or  done  that  the  appellate  court  will 
be  justified  in  reveraing  the  judgment. 

In  the  case  of  D.  S.  P.  ^  P.  JR.  JR.  Co.  v.  Moynahan^  8 
Colo.  66,  the  court  in  commenting  upon  the  conduct  of 
counsel  in  that  particular  case  said:  "It  is  an  attorney's 
duty  and  privilege  to  show  up  in  their  true  light,  such  acts 
and  conduct  of  the  opposite  paity  as  are  deserving  of  criti- 
cism or  condemnation,  but  he  must  not  depart  from  the  evi- 
dence for  such  purpose,  and  surreptitiously  introduce  before 
the  jury  such  irrelevent  matters."  The  conduct  of  counsel, 
it  was  held  in  this  case,  was  clearly  reprehensible,  but  was 
insufficient^  under  the  circumstances  of  the  case,  to  justify  a 
reversal. 

Counsel  for  plaintiff  in  error  has  presented  his  side  of  this 
question  with  ability,  and  we  have  carefully  reviewed  the 
entire  record,  both  printed  and  written,  and  feel  warranted 
in  saying  that  there  is  sufficient  evidence  to  support  the  ver- 
dict ;  that  the  instructions  of  the  court  fairly  presented  the 
law  governing  the  issues  in  the  case,  and  that  sufficient  er- 
ror does  not  appear  in  the  record  to  warrant  a  reversal  of 
the  judgment. 

Tlie  judgment  must  be  affirmed. 

Affirmed. 


Clara  E.  Nevitt,  Late  Clara  E.  Troth,  Plaintiff  m 
Error,  v.  Henry  Crow,  Defendant  in  Error. 

1.  Orders  must  bb  Obtaihibd  ok  Motion  and  Notice. — The  code 
provision  that  every  order  entered  by  a  court,  otherwise  than  during 
the  trial  of  a  cause,  must  be  made  upon  motion  of  which  notice 
roust  be  given,  is  mandatory.  An  order  obtained  on  motion  of 
one  party,  and  without  notice  to  the  opposite  party,  shortening 
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the  time  to  take  a  deposition,  was  irregularly  entered,  and  a 
motion  to  suppress  the  deposition  for  that  reason  should  have 
been  sustained. 
2.  Dbpositions,  how  Taken  ok  Ijxtbbboqatobibb. — ^It  is  irregular 
for  an  officer  to  take  the  deposition  of  a  witness  upon  questions 
furnished  the  officer  by  the  attorney  of  a  party  to  the  cause  of  action. 
The  deposition  of  a  witness  residing  in  the  state  can  only  be  le^ 
gaily  taken  on  interrogatories  under  a  commission  directed  to  the 
officer. 

8.  EbBOBS  IK  EZAMIKATIOK  OF  WlTKESS   SUBSEQUENTLY  COBBECTED. 

The  exclusion  by  the  court,  though  erroneous,  of  certain  questions 
asked  a  witness  on  cross-examination,  will  not  justify  the  rever- 
sal of  the  judgment,  where  the  witness  was  subsequently  permit- 
ted to  answer  and  put  in  proof  the  very  matter  about  which  he 
was  previously  interrogated. 
4.  Ebbob  not  always  Sufficient  Gboukd  fob  Reyebsal. — ^Where 
it  is  evident  that  a  plaintiff,  who  has  failed  in  his  suit  below,  can- 
not recover  on  the  case  made,  the  judgment  for  defendant  will  not 
be  reversed  for  errors  of  law  committed  at  the  trial  in  order  to 
afford  the  plaintiff  an  opportunity  tore-try  an  issue  he  has  failed 
to  sustain  by  sufficient  proof. 

Error  to  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  Macon  &  Furman,  for  plaintiff  in  error. 

Mr.  Oscar  Reuter,  for  defendant  in  error, 

BissELL,  J.  The  sale  of  the  Glenarm  Hotel  by  Crow, 
the  defendant  in  error,  led  to  this  suit  by  Troth  to  recover 
commissions  which  he  claimed  to  have  earned  as  a  broker. 
The  transactions  occurred  early  in  1889.  Crow  was  then 
attempting  to  sell  the  hotel,  and  had  put  it  on  the  market  at  a 
definite  price.  Troth  was  the  lessee  of  the  property  in  pos- 
session. Both  the  contract  and  the  performance  were  putin 
issue.  It  will  no.t  be  useful  to  discuss  the  evidence,  since 
none  of  the  erroi^s  assigned  and  relied  upon  in  the  argument 
suggest  any  questions  which  necessitate  its  consideration. 
What  is  chiefly  depended  on  to  reverse  the  case  is  the  ac- 
tion taken  by  the  court  in  suppressing  Troth's  deposition. 
The  plaintiffs  procet;  led,  in  the  first  instance,  to  take  the 
evidence  on  a  two  days  notice  under  an  order,  which,  if 
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regularly  obtained,  would  make  this  notice  legal.     It  ap- 
peared that  on  the  presentation  of  an  affidavit  bringing  the 
case  within  the  provisions  of  sections  841  and  842  of  the 
Code  of  1887,  the  court  made  this  order  without  notice  to 
the  other  party.     The  record  is  silent  as  to  just  what  the 
court  did  on  the  motion  to  suppress  for  this  irregularity, 
but  leave  was  granted  to  re-take  the  deposition.     What  was 
done  under  this  order  need  not  be  considered,  because  this 
deposition  is  not  in  the  record.    In  the  meantime  the  plaint- 
iff Troth  died,  and  his  widow  was  substituted  as  plaintiff. 
It  was  then  insisted  that  the  original  deposition  could  be 
used,  because  the  court  had  made  no  definite  order  remov- 
ing it  from  the  files.     The  defendant  then  attacked  the 
deposition  by  another  motion,  and  assigned  other  departures 
from  the  statutory  regulations.     On  this  hearing  it  was  made 
evident  that  the  plaintiff  had  sent  written  interrogatories  to 
the  notary,  who  had  put  the  questions  to  the  witness,  re- 
duced the  answers  to  writing,  and  in  this  manner  had  com- 
pleted the  deposition.     The  motion  was  granted  and  this 
evidence  was  not  permitted  to  be  used.     This  is  assigned 
for  error.     In  view  of  the  conclusions  arrived  at,  it  is  scarcely 
necessar}' to  decide  whether  it  should  have  been  suppressed 
for  this  last  named  irregularity,  since  it  was  properly  rejected. 
While  no  cross-error  has  been  assigned  attacking  the  action 
of  the  court  in  this  particular,  it  would  be  folly  to  be  astute 
to  find  reasons  to  sustain  it.    Should  the  case  be  reversed, 
the  court  would,  on  a  renewal  of  the  motion,  be  compelled 
to  hold  that  the  deposition  was  not  properly  taken.     The 
first  order  was  entered  without  any  notice  of  the  motion 
upon  which  it  was  based.     It  has  been  seriously  contended 
in  argument  that  the  statute  concerning  the  taking  of  dep- 
ositions evidently  contemplates  the  entry,  without  notice, 
of  an  order  to  shorten  the  time  within  which  the  party  ap- 
plying may  proceed,  since  tr)  hold  otherwise  would  some- 
times operate  to  prevent  the  attainment  of  the  special  relief 
3ontemplated.    This  argument  ah  inconvenienti  Ls  no  response 
'/>  the  absolute  provisions  of  sections  871  and  872  of  the 
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Code  of  1887,  as  they  have  been  construed  by  the  supreme 
court.  They  definitely  provide  that  eveiy  order  entered 
by  the  court,  otherwise  than  during  the  progress  of  a  trial, 
must  be  made  upon  motion  of  which  notice  must  be  given. 
They  have  been  repeatedly  construed  and  have  universally 
been  held  to  be  mandatory,  and  all  orders  entered  otherwise 
than  upon  motion  and  notice  have  been  adjudged  to  be  irreg- 
ularities, for  which  a  cause  will  be  reversed.  Cates  et  al,  v, 
Mack^  6  Colo.  401 ;  Mallan  v,  Higenboiham  et  al,^  10  Colo. 
264  ;  HugheB  v.  McCoy,  11  Colo.  691. 

Since  the  order  shortening  the  time  to  take  Troth's  depo- 
sition was  obtained  without  notice,  it  was  irregularly  entered, 
and  the  original  motion  to  suppress  the  deposition  should 
for  that  reason  have  been  sustained.  Whether  the  action 
which  the  court  took  in  suppressing  it,  upon  the  motion  sub* 
sequently  filed,  was  bised  upon  a  reconsideration  of  this 
question  cannot  be  learned  from  the  record.  But  the  motion 
should  have  been  granted,  even  upon  the  grounds  thea 
stated,  because  the  deposition  was  not  taken  in  accordance 
with  the  statute  regulating  the  manner  of  taking  depositions 
on  a  commission.  If  the  deposition  of  a  witness  in  the  state, 
living  outside  of  the  county,  is  to  be  taken  on  interrogatories, 
it  must  be  done  under  a  commission  directed  to  the  officer 
taking  it.  The  officer  designated  is  without  authority  to 
conduct  or  carry  on  the  examination,  unless  he  act  under  a 
writ  issued  by  competent  authority.  If  the  witness  is  to  be 
otherwise  examined,  then  it  must  be  upon  an  oral  examina- 
tion conducted  by  some  person  other  than  the  officer.  It  is 
idle  to  say,  in  response  to  this  contention,  that  no  harm  cau 
come  to  the  opposing  party  if  the  examination  be  conducted 
by  the  officer  rather  than  by  a  representative  of  the  person 
taking  the  testimony.  It  is  not  a  question  of  prejudice.  It 
is  simply  a  question  of  power.  The  statute  authorizes  the 
officer  to  act  and  examine  the  witness  when  he  is  clothed 
with  the  authority  expressed  by  a  writ  issued  under  the  seal 
of  the  court ;  he  is  without  it  in  the  other  case,  and  being 
without  it  his  procedure  is  illegal  and   unjustifiable,  and 
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what  he  does  is  without  the  sanction  of  the  law.  It  would 
be  decisive  of  the  question,  and  enough,  probably,  to  hold 
that  in  all  cases  to  sustain  a  deposition  which  has  been  taken 
the  party  contending  for  its  admission  must  show  a  statutory 
authority  to  conduct  it,  and  a  compliance  with  that  authority 
fairly  within  its  purview.  The  reasons  simply  support  the 
proposition. 

It  has  been  further  contended  that  the  court  erred  in  in- 
structing the  jury  in  regard  to  the  law  of  commission  and 
brokerage.  Under  the  peculiar  facts  of  this  record  it  cannot 
be  said  that  the  rule  which  the  court  expressed  is  in  conflict 
with  the  case  of  Anderson  v.  Smythe^  decided  by  this  court 
at  the  present  term.  The  error  based  upon  the  action  of  the 
court  in  excluding  certain  questions  put  to  a  witness  up- 
on cross-examination  does  not  justify  a  reversal.  As  to  one 
of  them  it  may  be  said,  that  the  witness  subsequently  testi- 
fied and  gave  answers  which  put  in  proof  the  very  matter  in 
regard  to  which  he  was  interrogated  under  the  question 
excluded  by  the  ruling  of  the  court.  As  to  the  other,  the  in- 
quiry seems  not  to  be  relevant  to  the  issue,  or  to  the  exam- 
ination, and  its  rejection  could  not  have  been  prejudicial  to 
the  plaintiff  in  error. 

Whatever  the  law  may  be  on  the  matters  involved  in  the 
errors  assigned,  aside  from  what  may  be  predicated  on  the 
exclusion  of  the  evidence  contained  in  the  suppressed  dep- 
osition, the  case  should  not  be  reversed,  even  though  the 
action  of  the  court  below  could  not  be  sustained.  The 
record  would  not  support  a  judgment  for  the  plaintiff. 
There  was  no  proof  of  an  employment  on  which  the  jury 
were  entitled  to  find  a  verdict  for  him.  Where  it  is  evident 
that  the  plaintiff  cannot  recover  on  the  case  which  he  has 
made,  it  is  not  the  duty  of  an  appellate  tribunal  to  reverse 
the  cause  for  errors  of  law  committed  at  the  trial,  and  sub- 
ject the  parties  to  continued  litigation  and  expense  by  af- 
fording him  an  opportunity  to  re-try  an  issue  whereon  he 
has  failed  to  offer  sufficient  proof  to  uphold  a  judgment. 
Clanton  v.  Ri/an,  14  Colo.  419. 
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While  this  case  does  not,  perhaps,  go  quite  as  far  as  the 
proposition  above  stated,  it  does  hold  that  no  error  com- 
mitted by  the  court  in  refusing  to  admit  competent  testi- 
mony excuses  the  production  of  evidence  necessary  to  support 
a  material  averment  which  must  be  proven  to  entitle  the 
party  to  recover.  The  principle  is  the  same.  If  the  plaint- 
iff has  failed  to  sustain  a  material  averment,  and  there  is 
not  enough  in  the  record  to  support  a  judgment,  had  it  been 
rendered  his  way,  he  cannot  ask  a  reversal  because  of  the* 
mistakes  of  the  trial  court  in  other  particulars. 

Perceiving  no  substantial  error  in  the  record  compelling  a 
reversal  of  the  judgment,  it  will  be  affirmed. 

Affirmed^ 
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James  CASsror,  bt  al..  Plaintiffs  in  Error,  v.  W.  H. 
Habrblson,  Defendant  in  Error. 


1.  Rights  of  Pbiob  ajstd  SuBSBQUBirr  MoBTOAasBS.— Subsequent 
mortgagees  who  take  their  security  duriug  the  life  of  the  prior 
mortgage,  and  with  full  knowledge  of  it,  take  subject  to  its  lien, 
and  acquire  no  other  or  greater  rights  in  the  property  than  are 
possessed  by  the  mortgagor.  They  do  not  occupy  the  position  of 
bona  fide  purchasers  for  value,  but  take  subject  to  the  provisions  of 
the  prior  mortgage,  acquiring  only  the  right  of  redemption  as  it 
may  enure  to  the  mortgagor.  Failure  of  the  prior  mortgagee  to 
use  diligence  in  taking  possession  of  the  property  on  maturity  of 
his  demand  does  not  invalidate  his  security  as  to  them. 

2. .  MoBTGAOBS  GiVBN  TO  Sbcubb  Pbb-existino  Dbbts. — ^Hortgagecs, 
who  take  security  on  property  with  no  other  consideration  to  sup- 
port it  than  a  pre-existing  indebtedness,  do  not  come  within  the 
provisions  of  the  law  which  define  the  rights  of  creditors,  or  pur- 
chasers for  value,  as  a  new  consideration  and  not  merely  a  new 
security  for  an  old  debt  is  contemplated  thereby.  Such  mortga- 
gees are  not  in  position  to  complain  that  a  prior  mortgagee,  for  a 
valuable  consideration  passing  at  the  time  of  obtaining  his  security, 
has  not  been  diligent  in  taking  possession  of  the  property  on  the 
maturity  of  his  claim. 

8.  Whbn  Rights  of  Pbiob  Mobtgagbb  Fobfbited  bt  Dblat. — The 
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rale  is  dUSerent  In  case  of  a  contest  between  two  mortgagees  of 
the  same  property,  where  the  subsequent  mortgage  is  based  on  a 
new  consideration,  and  given  after  the  maturity  of  the  original 
mortgage,  and  without  knowledge  of  its  existence,  on  property  in 
the  possession  of  the  mortgagor.  In  such  case  the  rights  of  the 
original  mortgagee  would  be  forfeited  by  want  of  diligence. 

4.  IirTBBVSNTION  BY  SUBSEQUENT  MOBTOAOEES  IN  ACTION  FOB  POS- 
SESSION.— ^In  an  action  brought  by  the  original  mortgagee  against 
the  mortgagor  for  possession  of  the  property  after  default  of  pay- 
ment, subsequent  mortgagees  do  not  become  entitled,  by  interren- 
ing  therein,  either  to  judgment  on  their  claims  against  the 
mortgagor,  or  to  an  adjudication  as  to  the  right  of  the  plaintiff  to 
possession  of  the  property.  ByHhe  default  of  payment,  in  such 
case,  the  title  vested  in  the  prior  mortgagee,  and  whatever  rights 
the  intervenors  might  have  could  not  be  adjudicated  in  that  action. 

5.  Costs  of  Becxiveb. — ^A  receiver  having  been  appointed  by  the  court 
on  application  of  the  intevenors  in  a  cause  wherein  they  were  not 
entitled  to  intervene,  the  costs  incident  to  the  appointment  were 
properly  adjudged  against  them. 

Error  to  District  Court  of  La%  Animas  County. 

Ok  the  7th  of  August,  1889,  Harrelson,  the  defendant  in 
error,  brought  an  action  of  replevin  against  Samuel  T.  Smith 
to  recover  possession  of  twenty-two  head  of  horses,  and  a 
herd  of  range  cattle  branded  with  what  is  known  as  the 
"  curry  comb  "  brand  on  the  right  side,  and  certain  described 
ear-marks.  The  cattle  were  running  on  what  is  known  as 
the  ^^  Carrizo  Range  "  in  Las  Animas  county,  along  a  creek 
by  that  name,  and  in  a  very  extensive  country  of  almost  one 
hundred  miles  square.  Harrelson  based  his  right  to  recover 
on  H  chattel  mortgage  dated  November  19th,  1888,  given  by 
Smith  to  secure  a  promissory  note  of  $13,440.  The  mort- 
gage was  recorded  in  the  proper  county  and  is  without  any 
formal  defects.  The  latter  mortgagees,  whose  claims  will 
be  subsequently  stated,  had  both  constructive  and  actual 
notice  of  the  mortgage.  A  large  number  of  these  holders 
of  subsequent  securities  came  into  the  litigation,  by  filing 
their  petitions  of  intervention.  These  need  only  be  stated 
generally  to  present  the  facts  which  render  the  law  expressed 
in  the  opinion  applicable.     One  mortgage  was  executed  to 
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Cassidy  and  Lee  on  the  21st  of  November  following  the  date 
of  the  HaiTelson  security.  The  remaining  seven  mortgages 
were  all  executed  after  the  maturity  of  the  Harrelson  note, 
and  between  the  dates  of  June  6  and  July  10, 1889,  inclu- 
sive. The  case  was  tried  to  the  court,  and  upon  the  con- 
clusion of  the  testimony  it  made  four  findings  of  fact,  which 
were  substantially  :  That  Harrelson  did  not  take  possession 
of  the  property  within  a  reasonable  time  after  the  maturity 
of  the  note ;  that  the  mortgages  of  the  interveners  were  all 
given  to  secure  pre-existing|debts  without  a  new  considera- 
tion passing  at  the  time  of  their  execution ;  that  all  of  the 
interveners  had  notice  and  knowledge  of  the  Harrelson  mort- 
gage, and  took  their  securities  with  full  knowledge  of  its 
existence.  Upon  these  facts  the  court  rendered  judgment 
that  HaiTelson  was  entitled  to  the  possession  of  the  property, 
and  dismissed  the  petitions  of  intervention.  Considei*able 
testimony  was  introduced  on  the  trial  to  support  a  conten- 
tion made  by  Harrelson,  that  he  had  taken  possession  of  the 
property  in  May,  1889.  The  complaint,  however,  alleged 
that  at  the  time  of  the  commencement  of  the  suit  on  the  7th 
of  August,  Smith  was  in  possession.  The  intervenors  ex- 
cepted to  the  judgment,  and  sued  out  the  writ  which  brings 
the  case  here. 

Mr.  James  M.  John,  for  plaintiffs  in  error. 

Mr.  Caldwell  Ybamak,  for  defendant  in  error. 

BissELL,  J.  The  facts  remove  this  case  largely  from  the 
region  of  dispute  and  disagreement  which  generally  charac- 
terize the  decisions  concerning  the  rights  of  holders  of  mort- 
gages on  chattels.  The  date,  record,  and  validity  of  the 
Harrelson  mortgage  were  either  conceded  or  established, 
.and  they  gave  to  the  holder  of  that  security  an  unques- 
tionable and  prior  lien  on  the  property,  unless  it  was  subse- 
quently lost.  The  mortgage  was  executed  on  the  19th  day 
of  November,  1888,  and  recorded  in  the  proper  ofSce.    It 
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was  given  to  secure  an  indebtedness  about  which  there  is  no 
dispute.  The  finding  of  the  court  that  all  the  subsequent 
moi-tgagees  had  knowledge  of  the  existence  of  this  security 
is  abundantly  sustained  by  the  record.  It  only  remains  to 
ascertain  the  legal  status  of  the  subsequent  lienors.  Their 
position  is  sharply  defined  and  clearly  outlined  by  the  au- 
thorities. Cassidy  and  Lee,  who  took  their  secunty  on  the 
21st  day  of  November,  1888,  received  it  during  the  life  of 
the  Harrelson  mortgage,  and  with  full  knowledge  of  its  ex- 
istence. In  determining  their  rights  no  consideration  need 
to  be  given  to  the  question  of  diligence  on  Harrelson's  part, 
in  taking  possession  of  the  property.  Since  they  took  their 
security  during  the  life  of  the  prior  mortgage,  and  with  full 
knowledge  of  it,  they  took  subject  to  its  lien,  and  acquired 
no  other  or  greater  rights  in  the  property  itself  than  were 
possessed  by  the  mortgagor.  They  were  not  bona  fide  pur- 
chasei's  for  value,  and  the  mortgage  remained  valid  and  bind- 
ing as  against  them,  and  they  took  subject  to  its  provisions, 
and  acquired  only  the  right  of  redemption  as  it  inured  to 
the  mortgagor.  These  circumstances  dispose  of  the  claim 
of  the  intervenors  Cassidy  and  Lee,  and  as  against  them  the 
adjudication,  that  Harrelson  had  the  right  of  possession,  was 
clearly  accurate.  Arnold  v.  Stocky  81  111.  407  ;  Chmningham 
V.  The  H.  0.  Nelson  Mfg.  Co.,  17  Brad.  610 ;  The  National 
Bank  etc.  v.  Sprague^  21  N.  J.  E.  580. 

The  other  mortgages,  which  were  the  subjects  of  the  dif- 
ferent petitions  of  intervention,  were  given  at  various  dates 
between  the  6th  of  June  and  the  10th  of  July,  and  after 
the  note  secured  by  the  Harrelson  mortgage  had  matured. 
One  of  the  principal  contentions  on  the  trial  and  on  the 
appeal  was  based  on  the  delay  on  the  part  of  Harrelson  to 
take  possession  of  the  property  subsequent  to  the  maturity 
of  his  mortgage.  Very  considerable  evidence  was  intro- 
duced on  this  subject,  and  he  made  a  strong  attempt  to 
show  that  he  had  initiated  proceedings  to  get  control  of  the 
property  late  in  May,  and  just  before  the  note  became  due. 
In  the  view  which  the  court  takes  of  the  law  governing  the 
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case,  slight  consideration  need  be  given  to  either  of  these 
matters.  It  is  undoubtedly  true  that  the  evidence  which 
Harrelson  ofiPered  to  show,  the  attempt  on  his  part  to  obtain 
possession  late  in  May,  ought  not  to  have  been  received,  and 
that  it  could  not  have  been  made  the  basis  of  a  judgment  in 
his  favor.  It  was  in  flat  contradiction  to  the  averments  of 
his  complaint,  which  stated  that  the  defendant  Smith  was 
in  possession  when  he  commenced  the  suit  on  the  7th  of 
August,  more  than  two  months  afterwards.  He  could  not, 
under  the  well  settled  rules  of  pleading,  be  permitted  to 
make  proof  against  his  case  as  he  had  laid  it.  The  plaint- 
iffs in  error,  however,  were  not  harmed  by  this  proceeding, 
since  the  court  found  the  fact  the  other  way,  and  it  is  not 
entirely  clear  that  the  question  is  well  saved  by  the  record. 
It  is  equally  true  that  all  the  evidence,  as  well  as  the  find- 
ing of  the  court  on  the  subject  of  Harrelson's  diligence  in 
obtaining  possession  of  the  property  after  the  maturity  of 
his  paper,  could  be  eliminated  from  the  record  and  the  judg- 
ment still  stand.  The  intervenors  are  in  no  position  to  raise 
this  question  of  diligence.  Whatever  may  be  the  general  rule 
requiring  the  mortgagee,  upon  the  maturity  of  his  paper,  to 
be  diligent  in  acquiring  possession  of  the  property  if  he  de- 
sires to  prevent  the  accretion  of  rights  by  creditors  and  bona 
fide  purchasers  for  value,  he  is  under  no  such  obligation  as 
against  subsequent  lienors  who  have  taken  their  security 
with  no  other  consideration  passing  between  the  parties  at 
the  time  of  its  execution  than  the  pre-existing  debt  which 
the  instrument  is  designed  to  protect.  This  question  has 
received  exhaustive  consideration  by  the  supreme  court  of 
the  United  States,  and,  in  an  opinion  which  reviews  the  au- 
thorities generally,  they  declare  the  law  to  be  that  the  hold- 
ers of  these  subsequent  securities  hold  the  goods  open  to 
*^  the  same  equities  and  exceptions  as  to  title  *'  as  could  be 
asserted  against  them  if  they  were  in  the  hands  of  the  mort- 
gagor. It  is  laid  down  as  a  general  principle,  that  to  bring  the 
holder  of  the  security  within  the  law  which  defines  the  rights 
of  a  creditor,  or  a  purchaser  for  a  valuable  consideration,  there 
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must  be  some  new  consideration  moving  between  the  par- 
ties, and  not  merely  a  new  security  given  for  an  old  debt. 
Peoples  Saving  Bank  v.  Batee^  120  U.  S.  566  ;  Be  Lancey  v. 
StMms,  66  N.  Y.  157 ;  Jones  v.  Ghaham,  77  N.  Y.  628 ; 
Atchison  V.  Oraham^  14  Colo.  217 ;  MeKee  et  al.  v.  The  Bos- 
sick  Mining  Co,,  8  Colo.  892 ;  Gerow  v.  Castello^  11  Colo. 
660  ;  Tiffany  v.  Warren  et  al,  87  Barb.  671 ;  Boyd  v.  Beck, 
29  Ala.  704 ;  Paine,  Kendall  ^  Oo.  et  al.  v.  Mason  et  al.,  7 
Ohio  St.  198. 

It  is  quite  probable  that  the  decisions  in  this  state  have 
gone  to  the  limit  of  the  most  advanced  authorities  in  defin- 
ing the  rights  and  duties  of  the  parties  to  such  instruments. 
The  cases  of  Knox  v.  McFarren,  4  Colo.  686,  and  Merctiants 
Bank  V.  MeClellarh,  9  Colo.  608,  which  are  relied  on  by  the 
plaintiffs  in  eiTor,  are  not  in  conflict  with  the  rule  hei*e  an- 
nounced. It  is  quite  true  that  a  pre-existing  debt  is,  under 
the  law  of  this  state,  a  good  consideration  for  the  transfer  of 
property,  and  likewise  may  be  a  good  consideration  for  a  lien 
upon  chattels.  But  neither  of  the  cases  referred  to  call  for 
an  expression  of  the  limitation  here  applied  to  the  doctrine, 
and  rendered  necessary  by  the  proof,  and  it  will  not  be  as- 
sumed that  the  court,  in  stating  a  general  principle,  neces- 
sarily intended  to  exclude  exceptions  which  are  so  well 
supported  by  the  current  of  eminent  authority. 

The  decision  in  Brereton  v.  Bennett,  15  Colo^64,  does 
not  antagonize  the  present  conclusion.  The  supreme  court 
has  undoubtedly  held,  following  the  line  of  the  Illinois 
authorities,  that  as  against  either  creditors  or  bona  fide  pur- 
chasers for  value,  a  matured  mortgage  is  fraudulent  per  se 
unless  the  rights  thereby  acquired  have  been  asserted  by  the 
assumption  of  possession  of  the  property.  In  the  light  of 
this  principle  what  the  court  said  in  that  case, — "  whatever 
may  have  been  his  rights  had  he  acted  promptly,  they  were 
forfeited  by  this  delay,  and  the  mortgage  became,  in  law, 
fraudulent  as  to  other  mortgage  creditors,"  would  undoubt- 
edly be  true  in  the  case  of  a  contest  between  two  mortgagees 
where  the  subsequent  mortgage  was  based  upon  a  new  con- 
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sideratioa,  and  given  after  the  maturity  of  the  original  mort- 
gage, and  without  knowledge  of  its  existence,  on  property  in 
possession  of  the  mortgagor.  And  the  quotation  upon  which 
so  much  reliance  was  placed  was  undoubtedly  uttered  by  the 
court  without  reference  to  particular  facts  resembling  those 
presented  by  this  controveray.  Brereton's  original  mortgage 
was,  by  the  acts  and  evident  intention  of  the  parties,  super- 
seded by  a  new  note  and  another  security  executed  in  place 
of  that  made  in  June.  Bennett  did  not  take  his  mortgage 
during  the  life  of  the  substituted  instrument,  nor  for  an 
antecedent  debt.  He  took  without  notice  of  that  lien.  He 
was  a  bona  fide  purchaser  for  a  valuable  consideration  under 
all  the  authorities.  These  questions,  therefore,  of  notice  and 
of  diligence,  as  presented  by  the  present  record,  were  not 
considered  by  the  court,  and  the  phase  now  under  discussion 
was  not  before  them  for  decision.  It  will  not  therefore  be 
assumed  that  the  general  statement  which  is  quoted  was  in- 
tended to  decide  the  rights  of  a  mortgagor  who  has  acquired 
his  security  during  the  life  of  another  instrument,  which  the 
holder  has  a  present  right  to  enforce,  and  with  knowledge  of 
its  existence  or  subsequent  to  its  maturity,  and  as  a  security 
for  a  pre-existing  debt.  If  the  record  or  the  decision  could 
be  fairly  said  by  either  phraseology  or  intendment  to  cover 
the  question  here  decided,  it  would  be  the  duty  of  this  court 
to  follow  it,  and  its  binding  force  would  be  recognized.  But 
inasmuch  as  that  case  did  not  involve  the  question  herein 
decided,  and  there  is  nothing  in  the  language  of  it  which 
necessarily  controls  the  determination  of  this  element  of  the 
proposition,  we  have  no  hesitancy  in  reaching  a  conclusion 
borne  out  by  such  eminent  authority. 

But  two  other  mattei^  remain  to  be  considered  in  order  to 
dispose  of  all  the  questions  which  need  be  determined  on 
this  hearing. 

It  seems  to  be  contended  by  the  plaintiffs  in  error  that  the 
coui-t  erred  in  dismissing  the  petitions  of  intervention.  The 
argument  is,  that  since  the  interveners  were  in  any  event 
mortgagees,  and  possessed  of  some  rights  as  against  the  origi- 
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nal  defendant  Smith,  and  might  under  some  circamstances 
have  a  claim  upon  any  fund  resulting  from  the  disposition 
of  the  mortgaged  property,  they  were  entitled  to  a  judgment 
upon  these  several  questions.  According  to  the  view  which 
the  court  takes  of  the  rights  of  the  parties  under  these  vari- 
ous securities,  this  cannot  be  conceded.  Whatever  rights  the 
intervenors  had  were  those  of  second  or  subsequent  mort- 
gagees of  personal  property  after  the  title  thereto  had  by  de- 
fault become  vested  in  the  prior  lienoi-s.  This  right  is 
entirely  analogous  to  that  enjoyed  by  the  mortgagor,  which 
is  simply  the  right  of  redemption,  or  possibly  under  some 
circumstances  the  right  to  enforce  a  claim  against  any  sur- 
plus, or  to  attack  the  sale  because  of  some  fraud  or  wrong 
committed  in  the  enforcement  of  the  prior  mortageesVights. 
Without  attempting  to  define  or  express  all  the  rights  which, 
as  second  lienors  they  may  have,  it  is  enough  to  say  that  they 
are  not  entitled,  in  this  action,  to  a  judgment  against  Smith 
on  their  notes,  nor  to  an  adjudication  as  against  Harrelson 
concerning  the  possession  of  the  property.  Under  the  alle- 
gations of  the  various  petitions  the  judgment  of  dismissal 
was,  under  the  law,  a  proper  finding  and  entry. 

The  plaintiffs  in  error  insist  that  the  costs  of  the  receiver- 
ship should  not  be  taxed  against  them.  It  appears  that  upon 
the  presentation  of  the  petitions  of  intervention,  the  inter- 
venors made  application  to  the  court  for  the  appointment  of 
a  receiver  to  take  charge  of  the  property  involved  in  the  con- 
test for  possession.  The  order  was  made  and  a  receiver  was 
appointed,  but  the  order  appears  to  have  been  based  on  a  con- 
sent filed.  This  view  does  not  exclude  the  idea  that  the  re- 
ceiver was  appointed  at  the  instance  of  the  intervenors,  who 
must  be  held  responsible  for  the  costs  necessarily  accruing 
from  this  proceeding.  It  is  probably  true  that  there  are 
many  items  of  expense  which  would  be  incurred  in  the  care 
and  custody  of  the  cattle,  in  the  shape  of  ordinary  expenses 
incident  to  the  running  of  a  herd,  which  could  not  legiti- 
mately be  taken  as  a  part  of  the  cost  of  the  receivership. 
Under  the  circumstances  the  only  costs  which  should  l)e 
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taxed  against  the  intervenora  because  of  the  application  are 
those  which  are  the  legitimate  and  unavoidable  incidents  to 
the  appointment.  The  fees  allowed  the  officer  his  necessary 
disbursements ;  and  whatever  are  the  usual  and  customary 
outlay  of  persons  holding  such  a  position,  and  caring  for 
similar  properties,  are  all  that  should  be  held  to  be  included 
in  such  an  order  as  that  entered.  There  is  nothing  however 
in  the  record  to  show  what  expenses  were  taxed  as  costs,  nor 
whether  the  court  committed  any  error  in  this  particular. 
It  is  quite  possible  that  final  action  may  not  have  been  taken, 
and  it  will  not  be  assumed  in  the  absence  of  a  showing  that 
any  items  were  included  in  the  costs  which  could  not  be  le- 
gitimately embraced  in  the  taxation,  nor  that  the  court  ex- 
ceeded its  power,  or  exercised  an  unwairanted  and  illegal 
discretion  in  the  matter.  The  general  order  taxing  the  costs 
was  undoubtedly  correct.  There  is  nothing  in  the  form  of 
the  judgment  complained  of  in  respect  of  this  matter  which 
requires  that  the  judgment  should  be  disturbed. 

The  court  did  not  err  in  its  findings  of  fact,  or  its  conclu- 
sions of  law,  and  entered  the  proper  judgment  thereon.  It 
must  be  affirmed. 

Affirmed. 
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The  Chicago  Investment  Company,  Appellant,  v. 

L.  Harbison,  Appellee. 


1.  Bevbbsal  of  Judoment  fob  want  of  Evidkncb.— When  there  is 

an  entire  want  of  evidence  upon  some  material  matter  in  issue  be- 
tween the  parties  to  a  cause  an  appeUate  court  never  hesitates  to 
set  aside  the  judgment  in  furtherance  of  the  ends  of  justice.  Such 
a  case  does  not  come  within  the  rule  concerning  non-interference 
upon  questions  of  evidence  in  trials  by  courts  or  juries. 

2.  L1ABI1.ITT  of  Assignor  of  Pbomissobt  Note. — The  assignor  of  a 

promissory  note  is  never  liable  on  the  default  of  the  maker,  unless 
the  holder  has  firat  obtained  judgment  against  the  maker  with  re- 
turn of  execution  unsatisfied,  or  by  his  proof  brings  himself  within 
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Bome  statutory  exception.  A  mere  allegation  in  his  com  plaint 
that  the  maker  is  insolvent,  without  proving  the  fact  on  trial,  or 
establishing  some  legal  excuse  for  failure  to  use  diligence  in  the 
collection  of  the  note,  does  not  warrant  a  judgment  against  the 
assignor. 

Appeal  from  County  Court  of  Arapahoe  County. 
Messrs.  Cbanston  &  Pitkin,  for  appellant 
Messrs.  Baxter  &  Wriolet,  for  appellee. 

BissBLL,  J.  On  the  20th  of  December,  1889,  John  Keys 
executed  his  note  for  9(290,  payable  to  The  Chicago  Invest- 
ment Company  one  year  after  its  date.  He  secured  this 
paper  by  trust  deed  upon  some  realty  in  the  first  addition  to 
Lafayette  Heights.  By  indorsement  and  transfer  the  title 
to  the  paper  was  vested  in  the  appellee,  Harrison.  In  May, 
1891,  he  brought  this  suit  against  Keys  and  the  Investment 
Company.  To  bring  the  action  within  the  exceptions  of 
the  statute  concerning  commercial  paper,  and  to  show  a 
right  of  recovery  as  against  the  assignor,  The  Chicago  In- 
vestment Company,  the  plaintiff  alleged  the  insolvency  of 
the  maker,  and  by  apt  averment  charged  the  responsibility 
for  the  delay  in  bringing  the  suit  upon  the  company.  The 
case  was  tried  by  the  court,  which  rendered  a  judgment 
against  the  company  for  $307.  The  rights  of  the  parties 
are  fixed  by  the  statute,  which  has  been  clearly  defined  and 
plainly  interpreted  by  the  supreme  court  of  this  state. 
Castagno  v.  Carpenter^  14  Colo.  524. 

The  assignor  of  a  promissory  note  can  never  be  made 
liable  on  the  default  of  the  maker,  unless  the  holder  has 
either  first  obtained  judgment  and  had  his  execution  re- 
turned unsatisfied,  or  by  his  proof  he  bring  himself  within 
some  one  of  the  statutory  exceptions.  The  statutory  ex- 
ception relied  upon  in  this  case  was  the  insolvency  of  the 
maker.  It  was  not  contended  on  the  trial,  nor  is  it  urged 
here,  that  the  maker  had  t)een  previously  sued,  and  it  follows 
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that  the  plaintiff  could  not  recover  without  proving  that  in- 
solvency, or  establishing  some  legal  excuse  for  his  faihire  to 
use  diligence  in  the  collection  of  the  note.  He  did  neither. 
Appellate  courts  are  always  reluctant  to  reverse  a  case  upon 
a  question  of  evidence  where  the  case  has  been  tried  by  the 
court,  or  by  a  jury,  and  will  never  interfere  where  the  ques- 
tion is  one  of  mere  preponderance  or  weight  of  evidence. 
The  present  case  does  not  come  within  that  rule.  There 
was  no  legal  testimony  which  established  the  insolvency  of 
the  maker  of  the  note,  nor  was  any  evidence  given  which 
would  justify  that  finding.  Wherever  there  is  an  entire 
want  of  evidence  upon  some  material  matter  put  in  issue 
the  court  will  not  hesitate  to  set  aside  the  judgment  in  fur- 
therance of  the  ends  of  justice.  The  Fidelity  Investment  Co. 
V,  Caricoy  ante  p.  292. 

The  averment  that  the  delay  was  occasioned  by  the  acts 
of  the  assignor  was  not  sustained  by  proof  of  anything  which 
in  law  can  be  said  to  amount  to  a  waiver  of  the  statutorv 
requirement  of  diligence.  Since  there  was  proof  neither  of 
diligence,  nor  of  waiver,  Harrison  was  not  entitled  to  re- 
cover against  the  Investment  Company,  and  judgment  should 
have  passed  in  its  favor. 

For  these  errors  the  cause  must  be  reveraed  and  remanded 
for  a  new  trial. 

Jteversed. 


•^^•••*- 


The  National  State  Bank  o^  Boulder,  Plaintiff  in 
Errob,  v.  Ebbnezer  Rowland,  Defendant  in  Error. 

1.  Statute  op  Limctatioks  not  Avoided  by  Unauthorized  Indobse- 

MENT. — The  indorsement  on  the  promissory  note  of  a  debtor  to  a 
banking  corporation,  without  the  assent  of  the  maker,  of  a  balance 
to  the  maker^B  credit  standing  on  the  books  of  the  corporation,  does 
not  constitute  a  voluntary  payment  on  the  note,  and  is  not  effective 
to  stop  the  running  of  the  statute  of  limitations  as  to  the  note. 

2.  Payment  by  an  Agent  of  Makeb  Removes  the  Bab. — A  payment 
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upon  a  note  from  the .  proceeds  of  a  sale  of  collaterals  deposited 
therewith  by  the  maker  in  the  hands  of  the  payee,  on  execution  of 
the  note,  the  sale  and  payment  being  made  by  an  agent  of  the 
maker  in  pursuance  of  a  letter  of  attorney  executed  at  the  time  of 
the  original  transaction,  contains  all  the  essential  elements  of  a  yoI- 
imtary  payment,  and  removes  the  bar  of  the  statute. 

Error  to  District  Court  of  Boulder  County. 
Mr.  O.  F.  A.  Greene,  for  plaintiff  in  error. 
Mr.  J.  M.  O'Neil,  for  defendant  in  error. 

BissELL,  J.  On  tire  5th  of  May,  1888,  the  defendant  in 
error,  Rowland,  jointly  with  The  Black  Cloud  Mill  Company, 
executed  his  note  for  $4,870,  payable  on  the  15th  of  June 
following  at  the  National  State  Bank  of  Boulder.  When 
the  note  was  made  Rowland  delivered  to  the  bank,  as  collate 
eral  security  for  its  payment,  sundry  certificates  of  stock  of 
the  Mill  Company,  and,  by  a  power  of  attorney,  concurrently 
executed,  appointed  O.  F.  A.  Greene  his  agent  with  power 
to  sell  and  transfer  the  collaterals  at  public  or  private  sale, 
and  apply  the  proceeds,  if  any,  as  a  payment  on  the  note. 
The  present  action  was  commenced  on  the  8th  of  August, 
1890.  To  avoid  the  bar  of  the  statute  of  limitations  the 
plaintiff  averred  two  payments  ;  one  of  f  989.55,  of  date  Au- 
gust 15, 1884 ;  and  one  of  $46.66,  of  date  September  5, 1884. 
The  defendant  took  issue  on  these  allegations  and  pleaded  the 
statute.  At  the  trial  it  appeared  that  the  payments  relied 
on  were  made  by  Greene,  the  attorney,  and  by  the  bank,  as 
follows  :  under  the  authority,  which  has  been  previously  re- 
ferred to,  Greene  sold  the  securities  at  public  sale  and  in- 
dorsed the  proceeds,  $989.55,  on  the  note  ;  the  other  payment 
of  $46.66  was  the  indoraement  by  the  bank  of  the  moneys 
which,  September  5,  1884,  were  to  Rowland's  credit  on  the 
books  of  the  corporation. 

Whether  the  application  by  Greene,  of  what  was  realized 
on  the  sale,  was  a  payment  which  would  avoid  the  bar  of  the 
statute  in  Rowland's  favor,  obviously  depends  upon  the 
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agency  exercised  by  Greene,  and  the  legal  consequences 
flowing  therefrom.  The  efiFect  of  the  indorsement  by  tlie 
bank  need  not  be  considered.  It  can  in  no  sense  be  regard- 
ed as  a  Yolantary  payment,  which  under  all  the  cases  is  nec- 
essary when  the  implied  promise  essential  to  the  removal  of 
the  bar  is  to  be  deduced  from  the  act.  The  correct  solution 
of  the  other  question  is  not  free  from  difficulty,  when  con- 
sidered with  reference  to  the  provisions  of  the  statute,  the 
causes  which  led  to  its  enactment,  and  the  reasons  assigned 
to  take  out  of  its  operation  a  case  which  has  been  plainly 
barred  by  the  lapse  of  time.  Upon  authority,  however,  the 
case  is  reasonably  clear.  It  was  long  ago  decided,  and  the 
principle  has  been  incorporated  into  the  statutes  of  this  state, 
that  a  voluntary  payment  by  the  defendant  who  owes  the 
principal  debt,  or  is  bound  for  it,  will  stop  the  running  of 
the  statute.  The  case  presents  none  of  the  difficulties  sug- 
gested when  the  payment  is  made  by  a  joint  obligor,  or  by  a 
partner  after  the  firm  has  been  dissolved.  According  to  a 
very  distinguished  line  of  authorities,  of  which  Van  Keuren 
V,  Parmodee^  2  N.  Y.  523  is  a  leading  example,  the  implied 
promise  will  not  be  held  to  arise  where  the  payment  is  made 
in  either  of  these  cases.  It  is  equally  true,  as  is  well  de- 
cided in  the  case  of  Shepherd  v.  Thompsanj  122  U.  S.  231,  if 
it  appears  that  the  promise  relied  on  is  a  mere  acknowledg- 
ment that  the  debt  once  existed,  contained  in  the  power 
itself,  it  will  be  insufficient  to  remove  the  bar.  According 
to  that  eminent  authority  the  simple  acknowledgment  of  the 
debt  would  not  be  enough.  The  acknowledgment  must  be 
accompanied  by  a  promise  in  some  form,  ^^  proven  in  a  clear 
and  explicit  manner,  and  in  its  terms  unequivocal  and  de- 
terminate,'' and  for  such  a  promise  the  old  debt  is  a  suffi- 
cient consideration.  The  promise  which  the  law  implies 
from  a  payment  rests  upon  totally  different  considerations. 
There  is  no  promise  to  be  proven  of  which  the  terms  must 
be  unequivocal  and  determinate,  nor  is  it  to  be  proved  in  a 
clear  and  definite  fashion.  Under  these  circumstances  the 
promise  to  pay  is  not  to  be  deduced  from  the  language  used 
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by  the  promisor,  or  contained  in  his  acknowledgment  of 
the  debt.  Proof  of  payment  is  of  itself  ample  to  revive  or 
continue  the  liability,  since  the  legal  consequences  of  a 
promise  definitely  attach  to  the  act.  It  is  universally  agreed, 
even  in  that  state  where  they  have  gone  furthest  in  the 
establishment  of  the  doctrine  that  a  payment  by  a  joint 
obligor  will  not  raise  a  promise  by  implication,  that  the 
payment  from  which  the  promise  will  be  implied  need  not 
be  made  by  the  principal  debtor,  but  may  be  made  by  any 
one  on  his  behalf,  providing  it  is  done  under  his  authority, 
or  he  has  ratified  it  according  to  the  well  settled  law  on  that 
subject.  In  the  Fir9t  National  Bank  of  Uiica  v.  Ballou,^  49 
N.  Y.  155,  it  is  said, — ''  it  is  not  disputed  that  a  payment 
made  by  an  authorized  agent  would  be  effectual  to  take  a 
case  out  of  the  statute.  And  it  is  equally  clear  that  Shear- 
man, though  the  principal  debtor  on  the  notes,  might  act  as 
such  agent.  If  authorized  by  the  defendant,  it  was  his  act, 
and  an  unequivocal  recognition  by  him  of  the  existence  of 
the  debt.  It  is  only  by  reason  of  their  effect  as  such  a  rec- 
ognition that  partial  payments  are  available  in  cases  of  this 
description." 

It  is  thus  apparent  that  if  the  payment  relied  upon  be 
made  by  the  principal,  or  by  any  one  on  his  behalf  who  is 
authorized  to  act,  it  will  be  operative  to  raise  the  promise  by 
implication,  and  if  made  within  the  six  years  preceding  the 
commencement  of  the  suit,  the  defendant  will  be  liable.  It 
is  a  naked  question  of  agency  and  of  payment.  It  seems 
under  the  decisions  to  make  but  little  difference  in  the  case 
of  a  sale  of  coUatemls  and  the  application  of  their  proceeds, 
whether  it  be  done  by  an  agent  specially  authorized  to  act 
in  that  matter,  or  whether  it  be  performed  by  the  holder  of 
the  promise,  so  long  as  by  the  terms  of  the  convention  he  is 
entitled  to  sell  and  to  apply  as  a  payment  the  sums  received^ 

Some  of  the  cases  go  so  far  as  to  declare,  that  there  is  no 
difference  between  an  agency  specially  created  for  the  pur- 
pose of  making  the  sale  and  applying  the  money,  and  one 
ai'ising  by  operation  of  the  law,  where  the  party  holding  the 
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securities,  or  the  money,  has  the  legal  right  of  disposal  and 
appropriation  arising  from  the  transaction  itself.  It  has  been 
so  held  whei-e  goods  have  been  given  to  the  payee  to  be  sold, 
the  proceeds  to  be  applied  on  the  note,  in  the  case  of  a  deliv- 
ery of  another  note  as  collateral,  with  authority  to  collect  and 
apply,  and  also  in  the  case  of  a  mortgage  of  property  with 
power  of  sale.  The  courts  say  that  in  cases  like  these  the 
paj^ment  is  not  made  by  an  intermeddling  stranger,  but  by 
one  who  has  been,  by  the  act  of  the  promisor,  made  his 
agent  to  do  the  identical  thing  which  he  performed.  Under 
these  circumstances  the  payment  is  not  regarded  as  an  in- 
voluntaiy  one,  but  one  made  in  obedience  to  the  direction 
of  the  payor,  given  when  he  entered  into  the  obligation. 
Whipple  et  al,  v,  Blackington,  97  Mass.  476 ;  Bender  v.  MarkU^ 
37  Mo.  App.  234 ;  PoHer  v.  Blood,  6  Pick.  63 ;  Taylor  v. 
Foster  et  al.,  132  Mass.  30  ;  Sornberger  v.  Lee  et  al.,  14  Neb. 
193 ;  Haven  et  al.  v.  Hathaway,  20  Me.  345. 

We  are  driven  in  the  present  case  to  no  such  extreme  posi- 
tion. To  uphold  a  recovery  it  is  onl}*^  necessary  to  decide 
that  where  the  payment  is  made  by  the  application  of  the 
proceeds  of  the  sale  of  collaterals,  and  this  has  been  done  by 
an  agent  authorized  to  do  this  particular  thing,  it  raises  in 
the  law  a  promise  sufficient  to  remove  the  bar  of  the  statute, 
if  it  be  made  within  the  six  years  preceding  the  suit.  All 
these  things  concur  in  the  present  case.  By  an  instrument 
in  writing  the  payor,  Rowland,  expressly  constituted  Greene 
his  agent,  and  clothed  him  with  authority  to  sell  the  col- 
laterals  and  apply  the  proceeds  to  the  payment  of  the  note. 
This  was  done  in  exact  conformity  with  the  authority  granted, 
and  it  must  be  held  to  be  such  a  voluntary  payment  as  will 
take  the  case  out  of  the  statute. 

The  judgment  of  the  court  below  was  not  in  harmony  with 
the  law  as  herein  declared,  and  the  case  must  be  reversed 
and  remanded  for  a  new  trial. 

Reversed. 
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The  Equitable  Mutual  Accident  Association  op  Col- 
orado, Appellant,  v.  Margaret  A.  McCluskby,  Ab- 

PELLEE. 
1.  DeCI«ABATIONS  of  IN8URSD  A8  TO  CaUSE  OF  INJUBT  RECEIVED. — 

In  an  action  upon  an  accident  insurance  policy  by  the  widow  of 
the  deceased  policy  holder,  wherein  the  principal  inquiry  under 
the  issues  was  whether  death  resulted 'from  an  injury  against 
which  the  company  had  insured  the  deceased,  declarations  of  the 
deceased  as  to  the  time,  nature  and  cause  of  the  injury  made  to  his 
physician  on  the  second  or  third  day  after  the  occurrence  are  not 
]>art  of  the  res  gestcB,  and  it  was  error  to  receive  them  in  evidence 
over  the  objections  of  the  defendant. 
2.  When  Declarations  become  Pabt  of  Res  Gbstjs.— Declarations, 
to  constitute  part  of  the  res  yesUB^  must  accompany  the  act  done,  or 
be  made  at  the  time  of  the  act  done,  or  be  so  connected  therewith 
as  to  constitute  a  part  of  it,  and  so  harmonize  with  the  facts  then 
occurring  as  to  form  one  transaction.  The  restriction  to  the  ad* 
mission  of  such  declarations  is,  that  they  must  be  contemporary 
with  the  principal  transaction,  and  derive  some  degree  of  credit 
from  it. 

Appeal  from  District  Court  of  Pitkin  County. 

Messrs.  Morrison  &  Eohn  and  Mr.  F.  G.  Salmon,  for 
appellant. 

Mr.  C.  R.  Bell  and  Mr.  Aaron  Heims,  for  appellee. 

BissELL,  J.  Thomas  McCluskey  died  at  Aspen  on  the 
7th  of  April,  1889.  At  the  time  of  his  death  he  was  insured 
with  The  Equitable  Mutual  Accident  Association,  by  a  pol- 
icy which  indemnified  him  against  bodily  injuries  effected 
through  external,  violent  or  accidental  means.  The  present 
suit  was  brought  by  his  widow,  Margaret  A.,  to  recover  on  the 
policy,  upon  the  claim  that  his  death  was  within  its  scope. 
The  action  was  contested  by  the  company,  tried  to  a  jury, 
and  judgment  passed  in  favor  of  the  widow  for  the  amount 
of  the  insuriince.    It  is  clear,  from  this  statement,  that  the 
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principal  inquiry  was  as  to  the  manner  of  McCluskey's  death. 
There  could  be  no  recovery  without  proof  that  he  died  from 
injuries  against  which  the  company  insured  him.  Whatever 
tended  to  establish  that  fact  would  be  relevant,  and  must 
necessarily  be  received  on  trial,  unless  it  ought  to  be  ex- 
cluded under  some  established  and  recognized  rule  regulating 
the  admission  of  evidence.  Several  errors  are  assigned,  but 
the  only  one  which  it  is  important  to  consider  is  that  based 
on  the  admission  of  the  evidence  of  the  doctor  who  testified 
concerning  sundry  statements  made  to  him  by  the  deceased, 
shortly  prior  to  his  death.  The  force  of  the  objection  which 
was  made  to  its  introduction  will  become  more  apparent  if 
it  is  preceded  by  what  the  case  discloses  of  other  proof  of- 
fered on  this  matter. 

There  were  but  two  witncHses,  other  than  the  physician, 
who  gave  testimony  concerning  the  fact  that  McCluskey 
was  hurt.  Forrester  seems  to  have  been  an  engineer  on  the 
"  Celeste  "  mine,  where  McCluskey  was  working.  Accord- 
ing to  his  story,  he  got  a  signal  to  hoist  from  below,  and 
McCluskey  came  up  in  the  bucket  with  one  Withrow.  Mc- 
Cluskey was  assisted  out  of  the  bucket  by  his  companion, 
and  then,  unaided,  went  to  the  water  bucket.  Fori'ester  in- 
quired what  was  the  matter,  and  McCluskey  responded  that 
he  was  hui't  and  unable  to  work.  The  fact  of  the  injury,  so 
far  as  Forrester's  testimony  goes,  is  established  solely  by  the 
declaration  which  McCluskey  then  made.  There  were  no 
external  indications  of  any  hurt,  nor  was  there  in  his  manner, 
or  in  the  circumstances  attending  the  conversation,  anything 
to  show  the  truth  of  the  statement.  During  his  illness,  which 
lasted  from  the  time  he  came  home  on  the  2d  to  the  time 
of  his  death  on  the  7th,  he  was  nursed  by  two  of  his  associ- 
ates ;  one  of  whom,  named  Enfield,  assisted  in  preparing 
him  for  the  funeral.  While  doing  this,  Enfield  noticed  some 
evidences  of  a  bruise  on  McCluskey's  back,  over  the  kidneys. 
He  desci'ibes  the  body  in  that  locality  as  bruised,  and  as 
showing  a  slight  abrasion  of  the  skin.  This  is  all  the  evi- 
dence which  tends  to  show  the  happening  of  an  accident,  or 
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the  receipt  of  an  injury  which  would  bring  the  death  within 
the  provisions  of  the  security,  other  than  the  evidence  of  the 
attending  physician  Harrison  and  another  doctor,  Hills,  who 
gave  medical  testimony  on  the  subject.  They  testified  that 
McCluskey  died  from  pneumonia.  They  gave  evidence  con- 
cerning its  different  varieties,  particularly  explaining  that 
sort  known  as  the  traumatic.  Doctor  Hills  never  examined 
the  patient,  and  only  testified  generally  that  a  sputa  tinged 
with  bright  red  blood  mixed  with  air  bubbles  was  character- 
istic of  that  form  of  the  disease.  The  other  physician  gave 
a  description  of  the  sputa  which  he  observed.  In  general  it 
would  be  said  to  resemble  that  which  they  both  Agreed 
would  be  present  in  the  traumatic  form.  Their  medical  de- 
duction was  that  the  pneumonia  from  which  McCluskey  suf- 
fered, and  of  which  he  died,  was  occasioned  by  some  injury. 
The  attending  physician  made  no  examination  to  determine 
whether  or  not  his  conclusion  was  correct,  nor  was  it  very 
apparent  that  he  reached  this  result  prior  to  the  time  the 
man  died  and  this  suit  was  instituted.  The  other  doctor, 
of  course,  stated  that  where  it  was  patent  the  patient  was 
suffering  from  traumatic  pneumonia,  he  would  immediately 
investigate  and  determine  the  character  and  description  of 
the  injury  which  he  had  sustained,  to  aid  him  in  his  treat- 
ment. From  this  it  is  evident  that  the  case  was  exceedingly 
weak,  both  in  the  manner  of  proof  as  to  the  happening 
of  the  accident,  and  as  to  any  evidence  which  would  satis- 
factorily establish  the  fact  that  McCluskey  had  died  from 
an  injury. 

The  case  was  attempted  to  be  strengthened  by  proof  of  the 
declarations  which  McCluskey  made  to  the  physician  during 
his  sickness.  McCluskey  was  brought  home  on  the  2d,  and 
Harrison  was  called  to  attend  him.  He  found  him  suffering 
from  lobular  pneumonia,  and  he  commenced  what  he  regarded 
as  proper  treatment.  On  the  evening  of  the  following,  or 
the  third  day,  when  he  visited  McCluskey,  he  had  a  conver- 
sation with  him  in  which,  according  to  his  story,  McCluskey 
made  statements  concerning  the  principal  fact  that  he  had  been 
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injured.  It  will  be  observed  that  what  McCluskey  said  was 
not  in  the  form  of  a  statement  to  his  physician  of  his  symp- 
toms or  of  his  trouble,  to  aid  the  doctor  to  make  a  proper 
diagnosis  of  the  case.  It  can  therefore  in  no  sense  be  brought 
within  the  law,  as  declared  in  some  cases,  which  admit  evi- 
dence of  the  statements  of  the  patient  on  the  hypothesis  that 
they  are  made  when  the  physician  is  first  called,  and  that 
they  are  probably  not  made  for  the  purposes  of  future  litiga- 
tion. In  those  cases  they  are  received,  not  as  evidence  of 
the  principal  fact,  nor  as  the  declarations  of  the  deceased 
upon  the  subject  matter  of  the  inquiry,  but  as  a  part  of  the 
testimony  of  the  physician,  and  as  the  basis  upon  which  he 
formulated  the  opinion  as  to  which  he  is  testifying.  IIL  Ot. 
R.  R.  Co.  V.  Sutton^  42  111.  438 ;  State  of  Vermont  v.  David- 
son, 80  Vt.  377. 

Plainly  the  conversation  about  which  the  doctor  testifies 
cannot  be  brought  within  the  principle  announced  in  these 
authorities.  It  led  to  no  examination  of  the  patient.  It  was 
not  given  in  evidence  as  a  part  of  the  professional  statement 
of  the  patient's  condition,  nor  was  it  used  as  a  basis  for  any 
professional  opinion  concerning  the  illness  of  which  Mc- 
Cluskey died,  which  was  being  expressed  to  the  jury.  It 
leaves,  then,  the  single  inquiry  whether  these  statements  by 
McCluskey  can  in  any  sense  be  said  to  be  a  pait  of  the  re$ 
gestcBy  and  therefore  under  the  decisions  admissible  in  evi- 
dence. 

The  necessity  to  observe  the  rules  of  evidence,  which  are 
the  result  of  the  experience  of  men  learned  in  the  law,  is  man- 
ifest to  all  who  are  interested  as  suitors  in  the  conduct  of 
common  law  litigations.  They  measure  and  determine  the 
rights  of  property  and  limit  and  control  the  inquiries  as  to 
the  interests  of  the  various  parties.  The  one  rule  most  fa- 
miliar to  the  profession  and  to  suitors,  which  has  never  been 
shaken,  and  scarcely  modified  since  the  birth  of  common  law 
procedure,  is  that  which  excludes  from  the  consideration  of 
either  court  or  jury  what  is  best  described  as  heai'say  testi- 
mony.   In  the  vigorous  and  forcible  english  of  Chief  Jus- 
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tice  Marshall,  ^^  one  of  these  rules  is,  that  heamay  evidence 
is,  in  its  own  nature,  inadmissible  not  only  because  it  sup- 
poses that  better  testimony  might  be  adduced  to  prove  the 
alleged  fact,  but  on  account  of  its  intrinsic  weakness,  its  in- 
competency to  satisfy  the  mind  of  the  existence  of  the  fact, 
and  the  frauds  which  might  be  practiced  under  its  color." 

The  most  dangerous  exception  ingrafted  upon  the  rule  is 
that  which  admits  the  declarations  of  a  party,  or  an  agent, 
uttered  at  the  time  of  the  principal  transaction,  and  there- 
fore taken  to  be  a  part  of  it,  because  it  is  supposed  to  be 
illustrative  and  evidence  of  the  principal  fact  which  is  the 
subject  of  the  inquiry.  It  probably  had  its  origin  in  the 
trouble  sometimes  experienced  in  criminal  cases  to  identify 
the  perpetrator  of  a  crime.  The  desire  of  the  courts  to  pre- 
vent what  would  be  an  evident  miscarriage  of  justice  grad- 
ually led  to  the  extension  of  the  rule  to  civil  controver- 
sies ;  and  it  is  possibly  as  well  settled  as  any  of  the  rules  of 
evidence,  that  the  declaration  of  a  party  made  at  the  time 
of  an  act  which  may  be  given  in  evidence,  if  it  be  calculated 
to  explain,  qualify  or  characterize  the  act  itself,  and  is  so 
connected  with  it  that  it  may  be  taken  as  a  part  of  one  and 
the  same  transaction,  and  is  in  no  sense  a  narrative  of  some- 
thing which  has  passed,  may  be  proven  as  a  part  of  the  re9 
gestce.  Courts  have  gone  a  long  distance  in  the  application 
of  the  rule  to  particular  facts,  but,  for  the  purpose  of  this 
opinion,  it  is  wholly  unnecessary  to  call  in  question  or  crit- 
icise the  extreme  cases,  or  to  attempt  the  statement  of  any 
general  principle,  or  limit  its  application.  It  is  enough  to 
hold,  which  is  as  far  as  this  opinion  goes,  or  is  intended  to 
go,  that  the  declarations  offered  in  evidence  were  not  under 
any  of  tlie  well  considei*ed  cuses  a  part  of  the  res  gestce. 

It  will  be  remembered  that  in  reality  there  was  no  direct 
proof  that  McCluskey  was  hurt  at  all.  The  case  shows 
some  little  medical  testimony  tending  to  establish  the  fact 
that  McClusky  died  of  a  pneumonia  which  was  probably 
traumatic  in  its  chai*acter,  but  imagined  to  be  such  because 
of  the  character  of  the  sputa  accompanying  the   disease. 
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The  evidence  on  this  subject  was  very  far  from  being  either 
satisfactory  or  conclusive.  What  happened  at  the  shaft 
house  when  he  was  brought  to  the  surface  in  no  way  served 
to  establish  the  fact  of  the  injury,  unless  it  be  taken  in  con- 
nection with  his  declarations.  There  was  some  proof  offered 
of  the  condition  of  his  back,  which  perhaps  tended  to  show 
that  he  might  have  sustained  a  hurt  of  some  kind,  but  there 
was  nothing  whatever  in  the  case  to  eonnect  the  discolora- 
tion observed  upon  his  skin  with  any  accident  immediately 
preceding  his  sickness,  and  to  which  that  illness  might  be 
attributed,  nor  any  to  make  known  how  long  it  had  beeu 
there,  when  it  was  produced,  or  under  what  circumstances. 
This  statement  will  serve  to  manifest  what  importance  the 
jury  may  have  attached  to  the  evidence  given  by  the  doctor, 
and  the  gravity  of  the  en'or  committed  by  the  court  in  ad- 
mitting it  when  it  ought  to  have  been  excluded. 

McCluskey  came  home  on  Wednesday,  and  Doctor  Harri- 
son was  called.  The  doctor  proceeded  to  describe  the  con- 
dition of  his  lungs.  As  the  doctor  puts  it,  ^^  he  examined 
his  lungs  and  chest,  and  thoroughly  examined  his  ti'unk.'' 
The  doctor  made  no  inquiries,  nor  did  the  patient  then  make 
any  statements  concerning  the  trouble,  or  its  cause.  Evi- 
dently the  physician  did  not  conclude  that  the  disease  came 
from  an  injury,  since  he  made  no  examination  to  discover 
the  truth  in  respect  of  this  matter.  The  usual  course  was 
taken,  the  patient  was  prescribed  for  and  left  in  the  care  of 
nurses  until  evening  of  the  following  day,  when  the  doctor 
called  to  learn  the  condition  of  his  patient.  There  are  some 
discrepancies  in  the  doctor's  testimony,  which  would  leave 
the  matter  in  doubt  as  to  the  time  when  the  conversation 
about  to  be  narrated  was  had.  At  one  time  he  puts  it  on 
the  evening  of  the  second  day,  and  at  another  on  the  third 
day.  As  the  court  views  the  law,  it  is  not  important  to  set- 
tle which  account  is  correct.  In  substance  the  testimony 
was  that  McCluskey  said  he  had  been  hurt  in  the  mine; 
that  he  was  helped  down  to  the  boarding-house,  and  from 
there  to  his  room.     He  told  the  doctor  that  he  was  down  in 
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Aspen,  that  he  voted  and  then  walked  up  the  mountain  to 
the  mine ;  that  he  was  foreman  up  there,  had  charge  of  a 
gang  of  men,  and  was  in  the  perfoimance  of  his  duty  when 
he  received  his  injury.     The  man  was  sick,  and  on  what 
proved  to  be  his  death-bed.     A  jury  would  very  naturally 
suppose  that  these  confidential  statements  to  the  physician 
-would  be  an  uncolored  and  truthful  narration  of  what  had 
produced  his  sickness.    The  objection  which  was  interposed 
to  the  introduction  of  that  testimony  ought  to  have  been 
sustained.    In  this  case  the  act,  or  the  accident,  the  res  gesta^ 
was  in  the  mine,  on  the  hill  and  out  of  town.     If  any  acci- 
dent had  occurred,  it  happened  more  than  forty-eight,  cer- 
tainly more  than  thirty-six  hours  prior  to  tlie  time  that  .the 
statement  was  made  to  the  doctor,  and  the  narration  was  no 
part  of  the  thing  itself ;  and  it  is  always  true,  that  when  the 
declarations  are  merely  narratives  of  past  occurrences,  they 
cannot  be  received  in  evidence.     As  was  well  said  in  People 
V,  DaviSy  by  Grover,  J.:  "  the  question  is,  did  the  proposed 
declaration  accompany  the  act,  or  was  it  so  connected  there- 
with as  to  constitute  a  part  of.  it?    If  so,  it  is  a  part  of  the 
res  gestce^  and  competent ;   otherwise,  not."     The  same  prin- 
ciple was  expressed  in  Tilson  v.  TerwiUiger^  by  Folger,  J., 
who  says :  ^^  to  be  a  part  of  the  res  gestoe  they  must  be  made 
at  the  time  of  the  act  done,  which  they  are  supposed  to  char- 
acterize ;  they  must  be  calculated  to  unfold  the  nature  and 
quality  of  the  acts  which  they  are  intended  to  explain ;  they 
must  so  harmonize  with  those  facts  as  to  form  one  transac- 
tion.    There  must  be  a  transaction  of  which  they  are  con- 
sidered a  part ;  they  must  be  concomitant  with  the  principal 
act,  and  so  connected  with  it  as  to  be  regarded  as  the  result 
and  consequence  of  coexisting  motives.'^     This  law  has  been 
laid  down  in  many  cases  and  in  many  ways,  but  always  with 
the  same  general  limitations.     It  is  not  a  matter  of  discretion 
with  the  presiding  judge,  to  determine  whether  or  not  the 
declarations  are  admissible.     That  is  determinable  by  well 
settled  principles  of  law,  which  must  be  applied  to  each  case 
as  it  arises ;  the  restriction  being  that  the  declaration  must 
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be  contemporary  with  the  principal  transaction,  and  derive 
some  degi*ee  of  credit  from  it.  Waldele^  Admx*  etCy  v.  The  N. 
r.  6^  ^  H.  R.  R.  R.  Co.,  95  N.  Y.  275 ;  TUBon  v.  Terunl- 
liger,  66  N.  Y.  278 ;  People  v.  Davii,  56  N.  Y.  95 ;  Reg.  v. 
Beddingfieldy  14  Cox's  C.  \j,  C.  341 ;  Meek  et  al.  v.  Perry  et 
al.y  36  Miss.  190-260 ;  Merkle  v.  TownBhip  of  BenningUm^  58 
Mich.  156 ;  Patterson  v.  The  Wabash  etc.  R.  R.  Oo.y  54  Mich. 
91;  LuTid  et  al.  v.  The  Inhabitants  of  Tyngsborough^  9  Cush. 
86 ;  Martin  v.  The  N.  F.,  N.  H.  ^  H.  R.  R.  Co.,  103  N.  Y* 
626. 

In  no  light  in  which  these  declarations  can  be  viewed  can 
they  be  taken  as  a  part  of  the  principal  transaction,  and 
therefore  receivable  in  evidence. 

For  the  error  committed  by  the  court  in  admitting  the 
statements  made  by  McCluskey  to  his  physician,  this  judg* 
ment  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed, 


<•■•< 


David  C.  Wyatt  et  al.,  Appellants,  v.  The  Larimer 
&  Weld  Irrigation  Co.  et  al..  Appellees. 

1.  A  CANAii  CoMPAKT  18  KOT  ▲  CoMMOiT  CABBiEB.—There  is  a  broad 

distinotian  between  the  rights,  duties  and  obligations  of  a  common 
carrier  of  goods  for  hire,  and  those  of  a  canal  company  which  con- 
tracts to  furnish,  seU  and  deliver  given  quanties  of  water  to  con- 
sumers for  purposes  of  irrigation.  The  functions,  attributes  and 
reponsibilities  of  canal  companies  are  essentially  dissimilar  in  many 
respects. 

2.  OwNKKSHiP  OF  Water  Diverted  and  Appropriated.— While  the 

title  of  the  public  or  the  state  to  the  unappropriated  waters  in  the 
streams  can  only  be  divested  as  to  the  portions  thereof  segregated 
and  appropriated  to  beneficial  uses,  when  this  has  been  legaUy 
done  the  appropriator  becomes  the  proprietor  of  the  water  appro- 
priated and  diverted,  or  of  the  use  thereof,  which  is  the  same  thing, 
and  as  long  as  the  beneficial  use  thereof  is  continued  the  water  re- 
mains the  subject  of  exclusive  ownership  and  control,  and  is  the 
property  of  the  appropriator  in  every  legal  aspect. 
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8.   CONSTBUCTION  OF  CONSTITUTIOirAL  TeBMB  AND  PbOVIBIONS. — The 

terms  "public"  and  "people"  in  §5,  art.  16,  Constitution,  are  sy- 
nonymous, and  the  declaration  that  the  unappropriated  waters  are 
"the  property  of  the  public,"  and  "dedicated  to  the  use  of  the 
people  of  the  state,  subject  to  appropriation,"  does  not  mean  that 
the  ownership  of  water  should  remain  inalienable  in  the  public,  but 
that  it  should  pass  to  the  people  by  t'le  first  appropriation  to  a 
beneficial  use. 

4.  ExiSTixa  RiOHTS  Pebpktuatbd  bt  CoNBTiTtrriON. — The  functions 

and  character  of  a  state  constitution  are  not  legislative.  They  are 
declaratory  only  of  rights  inherent  in  the  people  and  exercised  by 
them  before  its  adoption.  The  instrument  perpetuates  existing 
rights,  and  limits  the  legislative  power  as  to  interference  therewith. 
The  principles  controlling  water  rights  in  this  state,  as  declared  in 
the  constitution,  had  their  inception  in  the  earliest  attempts  at 
agriculture,  and  resulted  from  the  necessity  to  irrigate  the  land  in 
order  to  have  it  produce  crops.  Preferences  between  the  different 
users  of  water  were  then  established  on  the  equitable  basis  of  the 
dates  of  their  respective  appropriations  to  beneficial  uses. 

5.  A  Canal  Company  may  Appbopbiate  Wateb. — When  a  canal 

company  constructs  its  channel  for  the  transportation  of  unappro- 
priated water  from  a  stream  to  arid  lands,  for  the  purpose  of  irri- 
gating them, — diverts,  conveys  and  delivers  the  water  for  such 
purpose,  it  satisfies  the  requirements  of  the  constitution,  and  by 
its  own  acts  completes  the  appropriation.  It  thereby  becomes  the 
proprietor  or  owner  of  the  water  diverted,  and  as  such  may  sell, 
transfer  and  deliver  it  to  be  used  by  those  who  require  it  for  irriga- 
tion, and  such  rights  can  only  be  divested  by  a  subsequent  failure 
to  apply  the  water,  or  to  cause  it  to  be  applied  to  a  beneficial  use. 

0,  Lbgaj^  Status  and  Rights  of  Pubchasebs  of  Wateb. — Users  of 
water  from  a  canal,  obtaining  their  supply  under  contracts  with  the 
canal  company,  having  themselves  made  no  appropriations  from  the 
natural  stream,  nor  asserted  a  right  to  the  water  prior  to  the  ap- 
propriation of  the  canal  company,  have  no  constitutional  or  stat- 
utory rights  to  the  water  by  virtue  of  citizenship  which  can  be 
enforced  against  the  corporation.  Having  acquired  no  proprietary 
interest  in  the  canal  or  to  the  water  appropriated  by  the  company, 
except  the  quantity  agreed  to  be  delivered,  their  only  rights  to 
equitable  relief  in  the  matter  are  such  as  arise  upon  the  construc- 
tion of  their  contracts  with  the  corporation. 

7.  CoNSTBUCTiON  OF  Wateb  Contbacts — Intebfebence  by  Coubts. 
— The  "  estimated  capacity"  of  a  canal  is  the  volume  of  water  it  is 
capable  of  carrying,  estimated  upon  its  width,  depth  and  grade, 
and  not  the  supply  of  water  appropriated,  which  of  necessity  is 
liable  to  fluctuation  from  time  to  time.  Therefore  when  a  canal 
company  in  its  contracts  of  sales  of  water  rights  reserves  the  right 
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to  continue  to  sell  water  rights  until  the  canning  capacity  of  its 
canal  is  reached,  with  a  provision  inserted  for  pro-rating  the  water 
among  the  purchasers  when  from  any  cause  the  supply  may  be 
insufficient  to  furnish  all  the  full  quantities  sold,  the  company  can 
neither  be  restrained  by  injunction  from  continuing  the  aaXe  of 
water  rights  within  the  limit  mentioned  in  the  contracts  or  from 
pro-rating  as  contemplated  by  the  contracts,  nor  can  there  be  any 
priorities  or  preferences  to  the  use  of  the  water  decreed  as  between 
the  earlier  and  later  purchasers — all  have  dealt  with  the  company 
upon  the  same  basis. 
8.  PowEBS  OF  CoTTRT  OF  EQUITY. — A  court  of  equity  cannot  abrogate 
contracts  fairly  entered  into  by  the  parties  thereto  and  substitute 
other  conti-acts  made  by  the  court.  It  cannot  decree  that  one  party 
shall  not  sell  any  supposed  right  or  property,  or  another  party  buy. 
If  by  reason  of  the  use  of  the  thing  sold  the  vested  rights  of  others 
are  interfered  vrith  and  the  value  of  such  rights  diminished,  a 
oourt  of  equity  can  enjoin  the  use,  but  not  the  sale. 

Appeal  from  District  Oourt  of  Wdd  Coumty, 

In  September,  1890,  appellants  instituted  this  suit  against 
the  appellee  by  filing  their  complaint  or  bill  in  equity,  ask- 
ing for  an  injunction. 

It  is  averred  in  the  complaint  that  the  defendant,  The 
Larimer  &  Weld  Irrigation  Company,  was  incorporated  in 
1879  "as  a  ditch  company  and  common  carrier  of  water  for 
irrigation  purposes,  with  power  to  acquire  a  certain  old  irri- 
gation ditch  known  as  Canal  No.  10,  in  Larimer  county, 
for  the  purpose  of  enlarging  and  extending  it.  That  it  ac- 
quired such  ditch  and  extended  it  during  the  years  1879 
and  1880,  and  since  such  yeai*s.  That  the  ditch  so  acquired, 
enlarged  and  extended,  has  since  been  known  and  now  is  as 
The  Larimer  &  Weld  Irrigation  Canal.  That  it  is  situated 
in  the  counties  of  Larimer  and  Weld.  That  the  water  for 
supplying  the  canal  was  taken  from  the  Cache  LaPoudre 
river  in  Larimer  county.  That  since  its  construction  the  de- 
fendant corporation  has  acted  as  a  common  carrier  of  water 
by  means  of  the  canal,  cariying  and  delivering  water  for 
the  purposes  of  irrigation  to  settlers  upon  the  land  under  such 
canal.  That  the  carrying  and  delivering  of  water  was  done 
under  written  contracts  executed  between  the  corporation 
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and  the  consumer.  That  all  written  contracts  entered  into, 
"mentioned,  as  a  unit  of  comparison  and  measurement,  what 
is  known  as  an  eighty-acre  water  right,  which  is  defined  in 
all  such  contracts  as  one  and  forty-four  one  hundredths  cu- 
bic feet  of  water  per  second,  flowing  over  a  weir  at  one  of 
the  lateral  headgates  along  the  line  of  defendant's  canal; 
said  amount  of  water  to  be  used  during  the  irrigating  sea- 
sons, or  so  long  as  needed  dui-ing  such  seasons,  for  the  pro- 
per irrigation  of  eighty  acres  of  land."  That  prior  to  the 
incorporation  of  the  defendant  cei-tain  parties  had  vested 
rights  in  water  by  appropriation  and  application  through  the 
old  No.  10  Ditch,  to  land  owned  and  occupied  by  them  re- 
spectively. That  the  rights  so  owned  upon  the  purchase  of 
the  ditch  were  agreed  to  be  deemed  equal  to  twenty-nine  and 
three  fourths  rights,  of  eighty  acres  each,  each  being  one  and 
forty-four  hundredths  cubic  feet  of  water  delivered  as  above 
stated,  and  that  such  rights  by  virtue  of  their  priority  were 
agreed  and  recognized  by  contract  to  be  full  rights,  each 
entitled  to  the  full  specified  quantity,  and  not  subject  to 
diminution  or  to  a  pro  rata  division  by  reason  of  scarcity  of 
water  in  the  supply,  and  all  subsequent  purchasers  of  water 
rights  took  such  rights  subject  to  the  preferred  rights  of  the 
original  holders  of  the  twenty-nine  and  three  fourths  rights. 
The  carrying  capacity  of  the  canal  was  estimated  as  being 
equal  to  five  hundred  water  rights,  each  of  the  quantity 
above  specified.  All  water  rights  by  the  defendant  sold, 
aft«r  the  twenty-nine  and  three  fourths  rights,  were  sold  under 
written  contracts  containing  the  following  provisions : 

"  6th.  The  said  company  agi^es  that  when  it  shall  have 
sold  and  have  outstanding  and  in  force  a  number  of  water 
rights  equal  to  the  estimated  capacity  of  the  company's 
canal  to  furnish  water,  it  will  then  issue  and  ddiver  to  the 
holder  of  each  water  right  who  shall  have  complied  with  the 
terms  and  conditions  of  thit  contract,  without  further  con- 
sideration, four  shares  of  the  stock  of  said  company  for  every 
water  right  hereby  sold,  which  the  purchaser,  hereof  agrees 
to  accept. 
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"  7th.  It  is  hereby  distinctly  understood  and  agreed  by 
and  between  the  parties  hereto,  that  in  case  the  canal  of  said 
company  shall  be  unable  to  carry  and  distribute  a  volume  of 
water  equal  to  its  estimated  capacity,  either  from  casual  or 
unforeseen  or  unavoidable  accident,  or  if  the  volume  of  water 
prove  insufficient  from  drouth,  or  from  any  other  cause  be- 
yond the  control  of  said  company,  the  company  shall  not  be 
liable  in  any  way  for  the  shortness  or  deficiency  of  supply 
occasioned  by  any  of  said  causes. 

^^  8th.  It  is  further  agreed  that  if  by  reason  of  any  causes 
the  supply  of  water  shall  be  insufficient  to  fill  and  flow 
through  said  canal,  according  to  its  estimated  capacity,  or  if 
from  any  other  cause,  as  aforesaid,  beyond  the  control  of  said 
company,  the  supply  shall  be  insufficient  to  furnish  an  amount 
equal  to  all  the  water  rights  then  outstanding,  the  said  com- 
pany shall  have  the  right  to  distribute  such  water  as  may 
flow  through  said  canal  to  the  holders  of  such  water  rights 
pro  rata ;  and,  for  the  purpose  of  so  doing,  may  establish 
and  enforce  such  rules  and  regulations  as  it  may  deem  neces- 
sary or  expedient." 

It  is  alleged  that  the  appellant,  Thompson,  is  the  owner 
of  three  hundred  and  twenty  acres  of  land  under  the  canal, 
has  owned  the  same  since  December,  1881 ;  that  he  is  the 
awner  of  two  water  rights  purchased  from  appellee,  one  of 
which  bore  date  April,  1880,  and  was  water  right  No.  12  in 
series  as  made  by  appellee ;  the  other  water  right  was  made 
by  contmct  dated  February,  1882,  and  was  No.  82  of  series  of 
appellee.  That  the  appellants,  David  D.,  Demosthenes  B. 
and  Lewis  L.  Wyatt,  are  and  have  been  since  the  16th  day 
of  December,  1887,  the  owners  of  one  thousand  nine  hun- 
dred twenty  acres  of  land  in  the  county  of  Weld,  lying  under 
and  capable  of  irrigation  from  the  canal  of  appellee ;  that 
they  are  the  owners  of  twenty-four  eighty-acre  water  rights 
under  contracts  made  with  appellee  in  December,  1887 ;  that 
they  have  ^^  ever  since  they  became  the  owners  of  said  land 
and  water  rigl\ts,  as  aforesaid,  during  each  and  every  irriga- 
tion season  actually  used  for  the  irrigation  of  said  lands  all 
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of  the  water  which  was  delivered  to  them  by  said  defendant 
by  virtue  of  their  said  water  right  contnwts,  being  their  full 
fro  rata  part  of  the  water  which  has  flowed  in  said  canal 
during  the  irrigation  seasons  of  1888,  1889  and  1890." 

It  is  alleged  that  prior  to  the  year  1889  there  had  been 
sold  and  disposed  of  under  contracts,  as  aforesaid,  by  the 
appellee,  water  rights  as  follows:  Preferred  water  rights 
based  upon  the  prior  appropriation  under  the  old  canal 
No.  10,  twenty -nine  and  three  fourths;  water  rights  sold 
and  disposed  of  to  various  persons  including  appellants,  by 
contracts  subject  to  and  junior  to  the  above  twenty-nine  and 
three  fourths  water  rights,  two  hundred  thirty-six  and  three 
fourths  rights ;  water  rights  held  and  purchased  under  such 
contracts  by  Benjamin  H.  Eaton,  fifty-six  rights,  making  the 
aggregate  three  hundred  twenty-two  and  one  half  water 
rights.  That  forty  of  the  unsold  water  rights  remaining  in 
the  company  had  been  and  were  being  used  by  appellee, 
Benjamin  H.  Eaton.  That  there  was  used  by  the  appellee. 
The  Colorado  Mortgage  and  Investment  Company,  through 
their  tenants,  four  water  rights,  making,  as  alleged,  the  water 
rights  used,  sold,  and  including  the  forty  rights  alleged  to 
have  been  used  by  Eaton,  aggregate  three  hundred  sixty-six 
and  one  half.  It  is  also  alleged  in  reference  to  the  forty 
rights  used  by  Eaton,  that  he  had  no  written  contracts — ^paid 
no  money  consideration  for  them — ^but  that  there  was  an 
understanding  between  the  canal  company  and  said  Eaton 
that  the  water  rights  should  be  used  by  Eaton  upon  his  land, 
80  that  the  vested  right  to  water  to  that  extent  would  accrue, 
and  that  subsequently  the  rights  so  accruing  would  be  trans- 
ferred to  the  Colorado  Mortgage  and  Investment  Company, 
which  is  the  owner  of  six  thousand  four  hundred  forty-one 
acres  in  the  county  of  Weld  and  lying  under  the  canal,  such 
lands  prior  to  the  filing  of  the  complaint  not  having  been 
irrigated  or  cultivated. 

That  prior  to  the  year  1889,  all  the  water  of  the  Cache  La- 
Poudre  river  flowing  during  the  irrigating  season,  except 
that  occasioned  by  floods  and  freshets  of  short  dui*ation,  had 
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been  actually  diverted  and  appropriated,  principally  for  the 
purpose  of  irrigation.  That  by  virtue  of  prior  appropriations 
during  the  greater  part  of  each  and  every  season  the  canal 
company  has  been  unable  to  deliver  to  the  water  right  own- 
ers under  its  canal  water  to  the  extent  of  one  and  forty-four 
hundredths  cubic  feet  per  second  for  each  water  right ;  that 
such  amount  was  actually  needed  for  irrigation  by  all  the 
said  owners  and  users,  but  that  the  said  canal  company  had 
pro-rated  all  the  water  which  it  could  obtain  from  the  river 
among  the  different  water  right  ownera  under  the  provisions 
of  the  contract  as  heretofore  stated.  That  the  owners  and 
holders  of  water  rights,  including  appellants,  have  acquiesced 
and  consented  in  such  pro  rata  distribution,  but  to  the  ex- 
tent only  of  the  said  three  hundred  sixty-six  and  one  half 
water  rights  heretofore  mentioned.  That  there  is  not  suffi- 
cient water  in  the  Cache  LaPoudre  river,  unappropriated,  to 
enable  the  canal  company  to  dispose  of  any  more  water  rights 
from  its  canal,  and  that  the  canal  company  had  already  dis- 
posed of  water  rights  in  excess  of  its  supply  and  ability  to 
furnish  the  water. 

It  is  alleged  that  the  managers  of  the  defendant,  the  Colo- 
rado Mortgage  and  Investment  Company,  and  the  defendant 
Eaton,  constituted  the  board  of  directors  of  the  Larimer  and 
Weld  Irrigation  Company.  That  the  Colorado  MoHgage 
and  Investment  Company  wished  to  dispose  of  its  land 
(six  thousand  three  hundred  and  forty-one  acres)  and  that 
the  defendant  Eaton,  during  the  year  1890,  proposed  to  the 
other  two  defendants.  The  Larimer  &  Weld  Irrigation  Com- 
pany and  the  Colorado  Mortgage  and  Investment  Com- 
pany, that  he  would  buy  such  lands  at  some  price  to  be 
agreed  upon  if  the  defendant,  the  canal  company,  would  sell, 
execute  and  convey  to  him  further  and  additional  water 
rights,  not  less  than  fifty  nor  more  than  one  hundred  and 
twenty-seven,  exclusive  of  the  forty  water  rights  by  him 
used  upon  his  own  land  as  above  stated.  Such  new  and  ad- 
ditional water  right  contracts  to  convey  to  said  Eaton  the 
same  rights  to  the  use  of  water  and  to  be  subject  to  the  same 
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provisions  in  regard  to  the  pro-rating  of  water  as  the  water 
rights  formerly  sold,  amounting  to  three  hundred  and  thirty- 
four  rights  excluding  the  twenty-nine  and  three  fourths  rights 
held  under  the  priorities  arising  in  the  old  canal  No.  10. 

It  is  further  alleged  that  the  defendants.  The  Larimer  & 
Weld  Irrigation  Company,  the  Colorado  Mortgage  and  In- 
vestment Company,  and  Eaton,  have  confederated  and  con- 
spired for  the  purpose  of  carrying  out  the  proposal  of  the 
defendant  Eaton,  and  that  they  will  do  so  unless  i*estrained 
by  injunction.  That  the  Canal  Company  will  issue  a  large 
number  of  water  right  contracts,  of  eighty  acres  each,  in  ad- 
dition to  the  three  hundred  sixty-six  and  one  half  water 
rights  already  outstanding,  for  the  purpose  of  allowing  Ea- 
ton to  irrigate  the  six  thousand  three  hundred  and  forty-one 
acres  of  land  proposed  by  him  to  be  acquired  from  the  Mort- 
gage and  Investment  Company.  That  the  water  flowing 
into  the  canal  will  be  pro-rated  among  all  of  the  consumers 
holding  water  rights,  including  the  defendant  Eaton,  upon 
the  new  shares  to  him  to  be  issued,  resulting  in  a  diminished 
supply  of  water  to  the  former  holders  of  water  rights  and  in 
materially  diminishing  the  value  of  the  lands  held  by  such 
former  consumers,  and  render  the  water  supply  inadequate 
for  the  irrigation  of  lands  held  and  owned  by  them. 

An  injunction  was  asked  restraining,  first,  the  defendants 
from  selling  or  issuing  any  more  water  rights  in  addition  to 
the  three  hundred  sixty-six  and  one  half  then  sold  and  out- 
standing ;  second,  restraining  the  company  from  pro-rating 
any  water  with  any  additional  consumers  and  purchasers  of 
rights  in  excess  of  the  three  hundred  sixty-six  and  one  half 
rights  formerly  sold,  unless  there  should  be  a  supply  in  ex- 
cess after  supplying  one  and  forty-four  one  hundredths  cubic 
feet  per  second  to  each  right  previously  sold ;  third,  from  de- 
livering any  water  for  the  purpose  of  irrigating  any  of  the 
six  thousand  three  hundred  forty-one  acres  of  land  belonging 
to  the  Colorado  Mortgage  and  Investment  Company. 

Demurrers  were  filed  by  the  defendants,  all  being  identi- 
cal.    The  fii-st  three  causes  assigned  are  for  non-joinder  and 
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mis-joinder  of  parties.  The  fourth  ground  of  demurrer  is 
the  following: — ^^That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  such  in- 
sufficiency is  as  to  the  following  particulars : — 

^^  First.  The  sixth  paragraph  of  said  complaint  sets  out  the 
water  contract  in  part  under  which  the  plaintiffs  claim,  and 
it  does  not  further  appear  from  said  complaint  that  the  terms 
and  stipulations  of  said  contract  have  been  in  any  way  inter- 
fered with,  or  that  the  defendants,  or  any  of  them,  have  in 
an}'  wise  failed  in  the  performance  of  stipulations  or  condi- 
tions on  their  behalf  to  be  kept  and  performed. 

^^  Second.  That  in  the  contract  pleaded  in  said  complaint 
the  estimated  capacity  of  the  canal  to  furnish  water  was 
made  the  standard  by  which  the  rights  with  water  right 
owners  are  measured,  and  the  complaint  nowhere  states  that 
the  defendant,  The  Larimer  and  Weld  Irrigation  Company, 
has  made  contracts  calling  for  water  in  excess  of  the  esti- 
mated capacity,  and  nowhere  states  that  the  said  company 
has  threatened  to  issue  its  contracts  for  water  in  excess  of 
said  estimated  capacity. 

^^  Third.  That  the  ninth  paragraph  of  the  complaint  alleges 
that  said  defendant  has  already  disposed  of  water  rights 
equal  to  and  in  excess  of  its  ability  to  furnish  water,  whereas 
the  seventh  paragraph  of  the  complaint  herein  expressly  pro- 
vides that  in  case  the  canal  of  the  said  company  shall  be  unable 
to  carry  and  distribute  water  equal  to  its  estimated  capacity, 
either  from  casual  or  unforeseen  or  unavoidable  accident ; 
or  if  the  volume  of  water  prove  insufficient  from  drought  or 
from  any  other  cause  beyond  the  control  of  said  company, 
the  company  shall  not  be  liable  in  any  way  for  the  shortness 
or  insufficient  supply  occasioned  from  any  of  said  causes." 

The  demurrers  were  overruled  as  to  the  first  three  causes 
and  sustained  as  to  the  fourth,  and  an  appeal  taken  to  this 
court  from  the  judgment  on  the  demurrers. 

Mr.  H.  N.  HArNES  and  Mr.  Willard  Tbllbr,  for  ap- 
pellants. 
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Mr.  James  W.  MgCreer7  and  Mr.  Hugh  Butler,  for 
appellees. 

Reed,  J.  At  the  very  outset  of  the  investigation  we  are 
embarrassed  by  want  of  data — ^by  the  failure  of  the  pleader 
to  state  in  the  complaint  certain  important  facts  necessary 
to  a  proper  understanding  of  the  case  and  the  equities  of 
the  parties.  We  should  have  been  informed  of  the  average 
volume  of  water  flowing  in  the  stream  during  the  irrigating 
season,  of  the  amount  taken  by  appropriation  prior  to  the 
appropriation  of  appellee  in  1879, — whether  there  had  been 
an  adjudication  and  decree  under  the  provisions  of  the  stat- 
ute, and  the  relative  riglits  of  priority  and  supply  deter* 
mined.  We  should  also  have  been  informed  of  the  size, 
grade  and  estimated  carrying  capacity  of  the  canal,  and  as 
near  as  practicable  of  the  estimated  loss  of  water  in  trans- 
mission by  seepage  and  evaporation.  These  are  all  impor- 
tant factors  in  arriving  at  the  equities  of  the  parties  and 
the  construction  of  the  contracts.  They  are,  evidently,  all 
elements  and  conditions  that  were  known  to  the  respective 
parties  at  the  time  of  entering  into  the  contracts,  and  it  is 
presumed  they  were  made  with  reference  to  such  premises 
and  existing  conditions,  but  these  facts  were  deemed  by  the 
pleader  unimportant,  hence,  we  are  not  informed. 

It  is  alleged  in  the  complaint,  and  urged  and  relied  upon 
in  argument,  that  The  Larimer  &  Weld  Irrigation  Company 
(appellee),  was  and  is  a  common  carrier  of  water  for  irrigat- 
ing purposes,  and  that  its  rights,  duties  and  obligations  are 
to  be  determined  on  the  assumption  that  that  is  its  atcUus. 
This  theory  is  supposed  to  be  asserted  in  and  supported  by 
the  supreme  court  of  this  state  in  WTieeler  v.  Irrigation  Co,^ 
10  Colo.  682 ;  Coffin  v.  Ditch  Co.,  6  Colo.  443 ;  Farmers 
etc.  Co.  V.  SoiUhworth,  13  Colo.  Ill,  and  Strickler  v.  Colo. 
Springs,  16  Colo.  61. 

The  law  declared  in  those  cases  must  be  construed  as  ap- 
plying only  to  the  established  facts  of  each  case.  To  at- 
tempt to  generalize  and  give  it  application  to  all  corporations 
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delivering  water  to  consumers  would  be  doing  injustice  to 
the  court  and  the  law.  The  application  of  the  term  '^  Com-, 
mon  Carrier  "  to  such  corporations  was  perhaps  unfortunate. 
The  name  was  probably  adopted  for  want  of  a  better.  The 
anomalous  and  peculiar  status  of  such  corporation  in  some 
aspects,  or  of  some  corporations  in  the  functions  exercised, 
approaching  more  nearly  those  of- a  common  carrier  than 
any  thing  else,  the  name  was  applied.  No  competent  court 
could  or  would  attempt  to  assert  that  the  functions,  attri- 
butes and  responsibilities  of  a  canal  company  were  identical 
with  those  of  a  common  carrier,  and  in  the  opinion,  the  court 
in  Wheeler  v.  Irrigation  Oo.  (supra)  guarded  itself  against 
this  injustice  in  construction  by  saying : — 

*^  The  Colorado  doctrines  of  ownership  and  appropriation 
(as  declared  in  the  constitution,  statutes  and  decisions), 
necessarily  give  the  carrier  of  water  an  exceptional  status; 
a  status  differing,  in  some  particulars,  from  that  of  the  ordi- 
nary common  carrier.  Certain  peculiar  rights  are  acquired 
in  connection  with  the  water  diverted.  It  is  unnecessary 
now,  however,  to  enumerate  these  rights  in  detail.  For  the 
present  it  suffices  to  say  that  they  are  dependent,  for  their 
birth  and  continued  existence,  upon  the  use  made  by  the 
consumer."  In  a  case  like  the  present  the  facts  and  condi- 
tions stated  in  the  complaint  divest  the  appellee  of  every  legal 
element  necessary  to  constitute  it  a  common  carrier.  Take 
the  earliest  definitions  of  a  common  carrier  and  we  have : 

^^  To  render  a  person  liable  as  a  common  carrier  he  must 
exercise  the  business  of  carrying  as  a  public  employment, 
and  must  undertake  to  carry  goods  for  all  persons  indis- 
criminatel}/y  and  hold  himself  out  as  ready  to  engage  in  the 
transportation  of  goods  for  him  as  a  bursiness,^^  Ooggs  v, 
Bernard^  2  Ld.  Raym.  909 ;  Ingate  v.  Christie^  3  Car.  &  Kir. 
61 ;  Chit,  on  Carriers,  §  15,  adopted  and  recognized  as  correct 
in  1  Kent's  Com.,  §  40,  p.  498 ;  Story  on  Bail.,  §  495;  Sat- 
erlee  v.  Qroot^  1  Wend.  (N.  Y.)  272 ;  Citizens  Batik  v.  Nanr 
tucket  Steamboat  Co.^  2  Story  17,  and  generally  in  all 
subsequent  American  decisions. 
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And's  L.  Die. — "Common  Carrier,  one  who  undertakes 
for  hire  or  reward  to  transport  the  goods  of  such  as  choose 
to  employ  him,  from  place  to  place."  See  Dwight  v.  Brews-' 
ter,  1  Pick.  (Mass.)  53. 

"  If  the  carrier  be  employed  in  carrying  for  one  or  a  defi- 
nite number  of  persons  by  way  of  special  undertaking  he  is 
only  a  private  carrier."     Red.  on  Carriers,  §  19. 

These  definitions  are  so  elementary  that  they  would  not 
be  stated,  except  for  purposes  of  illustmtion  to  show  that  in 
the  case  presented  the  corporation  is  not  brought  within  the 
definition,  in  any  respect,  of  either  a  common  or  private 
caiTier,  coming  nearer  the  definition  of  private  than  common 
carrier,  but  lacking  several  indispensable  elements  of  either. 
In  order  to  constitute  a  carrier  of  either  class, — 

Ist.  The  goods  or  thing  to  be  carried  must  be  the  pro^ 
perty  of  the  bailor. 

2d.  The  thing  must  be  delivered  by  the  bailor  to  the  car- 
rier to  be  transported. 

8d.  The  carrier  must  transport  and  deliver  to  the  con- 
signee the  identical  goods  delivered  to  him  for  transpor- 
tation. 

4th.  A  person  who  contracts  to  transport  and  deliver  to 
another  at  a  given  place  a  certain  portion  of  a  common  lot 
of  material  to  be  separated  from  it  at  the  place  of  the  con- 
sumer, to  which  the  consumer  had  no  title  prior  to  transpor- 
tation and  delivery,  is  in  no  legal  sense  a  carrier,  but  a  vendor 
of  the  commodity.  Now,  applying  these  axiomatic  principles 
to  the  facts  as  pleaded,  and  we  find  that  neither  of  appel- 
lants are  alleged  to  have  had  any  right  or  title  by  purchase, 
prior  appropriation,  application  to  a  beneficial  use,  or  other- 
wise, to  any  of  the  water  appropriated,  diverted  and  carried 
by  the  canal  company  at  any  time  prior  to  the  construction 
of  the  canal  or  prior  to  bringing  suit  that  he  could,  or  at- 
tempted to,  deliver  to  the  company  for  transportation.  The 
water  supply  of  the  canal  company  (appellee)  which  it  was 
to  cany  and  deliver  under  its  respective  contracts  was  ob- 
tained by  it,  first,  by  the  purchase  and  absorption  of  the 
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water  rights  formerly  held  by  appropriation  by  the  paities 
interested  in  old  canal  No.  10.  (Neither  the  time  when  such 
rights  were  acquired,  the  relative  priority  of  such  rights  nor 
the  extent  of  such  appropriations  are  stated.)  Second,  by 
the  appropriation  of  any  unappropriated  water  flowing  in 
the  river  at  the  date  of  commencing  the  construction  of  the 
canal  in  March,  1879. 

The  right  of  appellant  Thompson  to  water,  as  alleged  in 
the  complaint,  is  predicated  upon  the  purchase  of  two  water 
rights  by  contracts  with  the  canal  company ;  one  executed 
by  the  company  in  April,  1880,  of  which  he  became  the 
owner  by  purchase  in  December,  1881,  the  other  acquired 
directly  from  the  canal  company,  executed  in  February, 
1882.  The  alleged  rights  of  the  Wyatts,  appellants,  to  equit- 
able relief  are  based  upon  the  purchase  by  them  of  twenty- 
four  water  right  contracts  from  the  canal  company,  acquired  in 
December,  1887.  It  is  alleged  that  Thompson  acquired  the 
land  upon  which  water  was  used  in  December,  1881,  two  years 
and  a  half  after  the  appropriation  of  the  water  by  the  canal 
company,  and  the  Wyatts  became  the  ownera  of  their  land 
on  the  16th  of  December,  1887,  eight  and  one  half  years 
after  such  appropriation.  Hence  it  becomes  apparent  that 
the  relation  the  canal  company  bore  to  the  plaintiffs  was  not 
that  of  a  common  carrier,  to  transport,  for  hire,  a  chattel  to 
which  they  had  a  pre-existing  title,  and  deliver  the  same  to 
them  for  use  upon  the  land,  for  no  right  to  any  water  flow- 
ing in  the  stream  is  asserted  by  either.  Their  assertion  of 
riglit  to  water  is  based  entirely  upon  the  contracts  of  the 
canal  company  to  furnish^  sell  and  deliver  to  them  a  given 
quantity  of  water  at  some  point  upon  or  near  the  land  upon 
which  it  is  to  be  used. 

In  the  paragraph  above  quoted  from  the  opinion  of  the 
supreme  court  in  Wheeler  v.  Irrigation  Co,  the  court  used 
the  following  language :  "  The  Colorado  doctrines  of  owner- 
ship and  appropriation  (as  declared  in  the  constitution, 
statutes  and  decisions)  necessarily  give  the  carrier  of  water 
an  exceptional  status ;  a  status  differing  in  some  particulars 
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• 
from  that  of  the  ordinary  common  carrier,  certain  peculiar 

rights  are  acquired  in  connection  with  the  water  diverted." 
It  is  probably  not  neces8ary  for  the  determination  of  that 
oase  to  point  out  in  what  respects  the  canal  company  differed 
from  a  common  carrier,  nor  to  define  the  peculiar  right  ac- 
quired by  the  diversion  of  the  water,  but  the  court,  evidently 
feeling  that  unless  there  was  some  reservation  or  modification 
of  the  term,  ^^  common  carrier,"  parties  might  be  misled,  (as 
they  evidently  were  in  this  case,)  and  attach  to  the  name  a 
legal  significance  not  intended,  used  the  foregoing  language 
as  modifying  or  explaining.  In  attempting  to  apply  the 
name  in  this  case,  the  modification  is  necessarily  so  great  as 
to  deprive  the  corporation  of  every  legal  and  fundamental 
element  or  requisite  belonging  to  the  name. 

II.  In  the  same  case,  (^WTieeler  v.  Irrigation  Oo.^')  after 
failing  to  define  the  ^^exceptional  status^'  of  canal  compa- 
nies, it  is  said:  ^^  But  giving  these  rights  all  due  significance 
I  cannot  consent  to  the  proposition  that  the  carrier  becomes 
a  *  proprietor '  of  the  water  diverted. 

"  A  cursory  reading  of  the  statute  might  convey  the  im- 
pression that  the  legislature  regarded  the  carrier  as  possess- 
ing a  salable  interest  in  this  water.  And  the  constitutional 
phitise,  *  to  be  charged  for  the  use  of  water,'  relating  to  the 
carrier's  compensation,  might  at  first  glance  seem  to  recog- 
nize a  like  ownei^hip  in  such  use.  But,  construing  all  the 
provisions  of  that  instrument  bearing  upon  the  subject  in 
pari  materia^  the  correctness  of  both  of  these  inferences  must 
be  denied.  The  constitutional  convention  was  legislating 
with  reference  to  the  necessities  and  practical  wants  of  the 
people.  And  this  body,  in  its  wisdom,  ordained  that  the 
ownership  of  water  should  remain  in  the  public,  with  a  per- 
petual right  to  its  use,  free  of  charge,  in  the  people."  By 
this  it  will  be  observed  that  the  learned  court,  unfortunately, 
failed  to  find  who,  under  the  conditions  and  circumstances, 
if  any  one,  had  or  could  have  a  right  of  sale,  a  proprietary 
interest,  or  the  right  to  control  by  an  assumption  of  owner- 
ship, the  water  diveited.     Before  there  can  be  any  compre- 
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hensive  and  intelligent  adjudication  of  water  rights,  it  seems 
to  me  these  important,  fundamental  questions,  lying  at  the 
very  base  of  all  litigation,  must  be  met  and  determined.  In 
this  case  the  questions,  who  is  the  proprietor  of  the  water 
diverted?  and  what  is  the  statits  of  the  canal  company? 
have  to  be  met. 

It  is  declared  in  the  constitution,  art.  16,  §5:  ^'The 
water  of  every  natural  stream,  not  heretofore  appropriated, 
within  the  state  of  Colorado,  is  hereby  declared  to  be  the 
property  of  the  public,  and  the  same  is  dedicated  to  the  use 
of  the  people  of  the  state,  subject  to  appropriation  as  herein- 
after provided." 

Sec.  6.  "  The  right  to  divert  unappropriated  watera  of  any 
natural  stream  for  beneficial  uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the  better  right  as  be- 
tween those  using  the  water  for  the  same  purpose."  •  •  * 
The  provisions  of  the  constitution  are  so  plain  that  no  con- 
struction whatever  is  needed.  All  unappropriated  waters 
in  the  streams  belong  to  the  state,  tA«  pvhlic^  the  people* 
Any  person  wishing  to  divert  (appropriate)  any  unappro- 
priated water  for  a  beneficial  use  has  a  constitutional  right 
to  do  so — ^that  cannot  be  denied.  The  title,  right,  property, 
ownerahip  remains  in  the  state,  in  the  public  generally,  until 
some  person  diverts  it,  appropriates  it,  segregates  it  from 
the  volume  of  the  stream  and  applies  it  to  a  beneficial  use 
by  some  legal  method.  The  title  of  the  state,  of  the  public, 
as  to  the  water  so  appropriated,  is  then  divested.  The  ap- 
propriator  becomes  the  proprietor  of  the  water  or  the  use  of 
the  water — ^it  is  immaterial  which  term  is  used,  they  are  in 
effect  the  same — ^and  he  remains  the  proprietor,  owner  of  the 
use,  so  long  as  the  beneficial  use  to  which  it  was  appropri- 
ated is  continued.  While  it  so  remains  it  is  the  subject  of 
exclusive  ownership  and  control,  the  property  of  the  appro- 
priator  in  every  legal  aspect. 

The  error  of  the  supreme  court  in  the  opinion  occurs  in 
the  last  clause  of  the  last  paragraph  quoted  above :  **  The 
constitutional  convention  *  *  *  ordained  that  the  owner- 


1892.]       Wyatt  et  al.  v.  Larimer,  etc.  Co.  495 

ship  of  water  should  remain  in  the  public,  with  a  perpetual 
right  to  its  use,  free  of  charge,  in  the  people."  Here  is  an 
attempt  to  discriminate  and  make  the  '^  public  "  and  the  ^^ peo- 
ple "  distinct  and  separate  identities,  one  of  whom  is  invested 
with  the  title,  perpetually,  and  the  other  perpetually  invested 
with  the  right  to  use.  If  the  two  are  separate  and  distinct 
there  is  error,  for  it  requires  the  interpolation  of  the  provi- 
sion that  the  ownership  of  the  water  should  remain  in  the 
public,  inalienable.  No  such  provision  is  contained  in  the 
constitution,  nor  is  any  such  intention  disclosed — the  infers 
ence  is  the  other  way,  that  the  ownership  should  pass  to  the 
people  by  the  first  appropriation  to  a  beneficial  use.  As  used 
in  the  constitution,  do  the  words  public  and  people  designate 
different  aggregate  bodies,  or  are  they  identical,  one  and  the 
same? 

And's.  L.  Die.  "  Public. — The  body  of  the  people  at  large, 
the  people  of  the  neighborhood ;  the  community  at  large ; 
the  people." 

**  People. — Ordinarily,  the  entire  body  of  the  inhabitants 
of  a  state." 

Bouvier  L.  Die.  '*  Public. — The  whole  body  politic  op 
all  the  citizens  of  a  state." 

"People. — A  state;  as  the  people  of  the  state  of  New 
York.  A  nation  in  its  collective  and  political  capacity.'' 
See  Cooley  Const.  Lim.,  §  29  to  §  37  (5th  ed.)  ;  United 
States  V.  Quincy^  6  Pet.  467. 

These  authorities  establish  the  absolute  identity  of  the 
two  supposed  different  bodies ;  make  the  terms  "  people " 
and  "public"  synonymous,  and  that  they  were  so  intended 
in  the  constitution  is  apparent.  This  obviates  the  whole 
difficulty ;  the  title,  and  the  "  perpetual  right  to  its  use  free 
of  charge,"  are  united  and  inseparable  and  eliminate  the 
paradoxical  situation  of  two  titles,  one— ownership  in  the 
public,  and  the  other — the  right  to  appropriate,  use  and 
control,  in  the  people.  It  relieves  the  court  from  the  em- 
banttssment  observable  in  the  Wheeler  case,  where  it  was 
compelled  to  say :    "  After  appropriation,  the  title  to  this 
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water,  save  perhaps  as  to  the  limited  quantity  tliat  may  be 
actually  flowing  in  the  consumer's  ditch  or  lateral,  remains 
in  the  general  public,  while  the  paramount  right  to  its  use, 
unless  forfeited,  continues  in  the  appropriator."  We  can 
hardly  comprehend  a  legal  situation  where  the  right  of  a 
person,  without  title,  to  the  use  of  a  chattel,  is  paramount  to 
that  of  the  owner.  If,  as  stated,  the  title  remains  in  the 
public,  inalienably,  we  are  at  a  loss  to  ascertain  how  the  title 
to  the  limited  quantity  actually  flowing  in  the  ditch  or  lateml 
passed  to  the  consumer.  If  such  be  the  fact,  why  does  not 
the  title  to  all  the  water  flowing  in  a  canal  or  ditch,  be  the 
quantity  large  or  small,  pass  to  the  consumers  as  soon  as  di- 
verted fi*om  the  volume  of  the  stream  ? 

There  appears  to  be  in  the  discussion  of  constitutional 
provisions  a  misapprehension  in  regard  to  the  functions  and 
character  of  a  state  constitution,  in  supposing  that  a  consti- 
tutional convention  can  legislate  and  create  new  rights. 
According  to  all  definitions,  to  legislate  is  beyond  its  power. 
The  offices  to  be  performed  by  a  constitution  are  two.  First, 
it  is  declaiatory  of  rights  inherent  in  the  people,  exercised 
by  them,  and  existing  long  before  its  adoption ;  second,  it  is 
a  limitation  upon  all  legislative  power  preventing  any  sub- 
sequent interference  with  the  declared  rights,  and  perpet- 
uating them. 

"  Written  constitutions  sanctify  and  confirm  great  prin- 
ciples, but  the  latter  are  prior  in  existence  to  the  former." 
2  Webster's  Works,  892. 

'^  In  considering  state  constitutions  we  must  not  commit 
the  mistake  of  supposing  that  because  individual  rights  are 
guarded  and  protected  by  them,  they  must  also  be  consid- 
ered as  owing  their  origin  to  them.  These  instruments 
measure  the  powers  of  the  rulenn  but  they  do  not  measure 
the  rights  of  the  governed."     Cooley  Const.  Lim.  47. 

The  following  from  the  opinion  in  Hamilton  v.  St.  Louis^ 
county  court,  is  adopted  by  Judge  Cooley  and  incorporated 
in  the  text  at  page  47 :  "  Designed  for  their  protection  in 
the  enjoyment  of  the  rights  and  powers  which  they  pos- 
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sessed  before  the  constitution  was  made,  it  is  but  the  frame- 
work of  the  political  government,  and  necessarily  based 
upon  the  pre-existing  condition  of  laws,  rights,  habits,  and 
modes  of  thought.  *  *  *  A  written  constitution  is  in  ever}' 
instance  a  limitation  upon  the  powers  of  government  in  the 
hands  of  agents.*'  See  also  1  Black  Cora.  124 ;  2  Story, 
Life  &  Letters^  278 ;  Matter  of  Oliver  Lee  ^  Co.^%  Bank^ 
21  N.  Y.  9. 

The  history  of  water  rights  in  this  state  will  show  that 
the  rights  and  principles  declared  in  the  constitution  were 
recognized  and  acted  upon  by  the  people  years  before  they 
were  foimulated  and  declared  in  that  instrument.  That 
such  rights  had  their  inception  in  the  earliest  attempt  at 
agriculture,  when  it  was  found  that  climatic  conditions  de- 
manded the  artificial  use  of  water  to  produce  crops.  The 
title  of  the  public  and  the  people  to  the  water  in  the  streams, 
and  the  right  to  divert  and  appropriate,  were  recognized  and 
acted  upon,  the  only  requirement  being  an  application  to  a 
beneficial  use,  and  such  rights  to  the  use  of  water  as  between 
different  consumers  or  usei*s  were  established  upon  the  broad 
equitable  basis  that  preferences  were  to  be  controlled  by  the 
respective  dates  when  the  conflicting  appropriations  were 
made. 

When  thus  appropriated  the  party  appropriating  was  re- 
garded as  having  a  proprietary  interest, — a  right  of  property 
in,  and  the  title  to  the  water  appropriated  and  diverted,  with 
the  right  to  use,  sell  or  loan  it,  like  other  property.  By  such 
appropriation  and  by  reason  of  the  diversion  and  separation  of 
the  water  from  the  volume  of  the  stream  the  title  of  the  pub- 
lic or  people  was  divested  and  the  appiopriator  became  the 
owner.  Cleared  of  all  embarrassment,  by  reason  of  the  sup- 
posed double  ownership,  we  find  the  rights  declared  in  the 
constitution  to  be  the  same  that  were  recognized  and  acted 
upon  by  the  people  before  its  adoption. 

Later  decisions  of  the  supreme  court  seem  at  variance  with 
the  leading  case,  (  Wheeler  v.  Irrigating  Co.^)  and  seem  to  sus- 
tain our  contention,  that  by  appropriation,  diversion  and 
Vol.  1—82 
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application  to  a  beneficial  use  the  canal  company,  the  appro- 
priator,  has  a  proprietary  right  to  the  water  diverted.  It  is 
unimportant  by  what  name  such  right  is  designated — ^the 
party  has  the  conti'ol  subject  to  the  law  and  rights  of  others; 
he  has  property  in  a  commodity  that  he  can  deal  with,  trans- 
fer and  deliver  to  the  consumer  or  user.  This  view  appeal's 
to  be  sustained  in  Fuller  v.  Swan  River  Oo^  12  Colo.12,  where 
the  following,  from  the  opinion  in  Dam  v*  O-ahj  82  Cal.  27, 
is  cited  and  approved : 

**  Appropriation,  use  and  non-use  are  the  tests  of  his  rights ; 
and  place  of  use,  and  character  of  use,  are  not.  When  he 
has  made  his  appropriation  he  becomes  entitled  to  the  use  of 
the  quantity  which  he  has  appropriated  at  any  place  where 
he  may  choose  to  convey  it,  and  for  any  useful  and  beneficial 
purpose  to  which  he  may  choose  to  apply  it.  Any  other  rule 
would  lead  to  endless  complications  and  most  materially  im- 
pair the  value  of  water  rights  and  privileges."  The  language 
here  used  is  absolutely  incompatible  with  the  theory  that 
the  appropriator  has  not  a  proprietary  interest  in  and  title  to 
the  water  appropriated. 

In  Farmers  etc.  Co.  v.  Southworth,  18  Colo.  119,  120,  in 
the  opinion  of  Helm,  C.  J*,  it  is  said : 

"Does  the  'priority  of  appropriation,*  which  by  virtue  of 
the  constitution  gives  the  better  right,  apply  to  individual 
eonsumers  taking  water  through  the  agency  of  a  carrier,  so 
that,  notwithstanding  the  pro-rating  statute,  each  consumer 
acquires  a  sepai^te  constitutional  priority  of  right,  entitled 
to  judicial  enforcement,  dating  from  the  beginning  of  his 
specific  use  ? 

'^  If  this  question  be  answei*ed  affirmatively,  the  statute  is 
void  and  the  complaint  states  a-  cause  of  action  ;  if  answered 
in  the  negative,  the  statute  is  in  this  respect  valid  and  the 
demurrer  should  have  been  sustained.  *  *  * 

"  The  constitution  recognizes  priorities  only  among  those 
taking  water  from  natural  streams.  Therefore,  to  constitute 
an  appropriation  such  as  is  recognized  and  protected  by  that 
instrument,  the  essential  act  of  diversion,  with  which  is  coup- 
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led  the  essential  act  of  use,  most  have  reference  to  the  nat- 
ural stream.  But  the  consumer  himself  makes  no  diverson 
from  the  natural  stream.  The  act  of  turning  water  from  the 
carrier's  canal  into  his  lateral  cannot  be  regarded  as  a  diver- 
sion within  the  meaning  of  the  constitution ;  nor  can  this  act 
of  itself,  when  combined  with  the  use,  create  a  valid  consti- 
tutional appropriation.  There  is  therefore  no  escape  from 
the  conclusion  hitherto  announced  by  this  court,  that  in  cases 
like  the  present  the  carrier's  diversion  from  the  natural 
stream  must  unite  with  the  consumer's  use  in  order  that 
there  may  be  a  complete  appropriation  within  the  meaning 
of  our  fundamental  law.     Wheeler  v.  Irrigation  Oo.^  supra. 

^*'  The  carrier  makes  a  diversion  both  in  fact  and  in  law. 
This  diversion  is  accomplished  through  an  agency  (the  car- 
rier) recognized  by  the  constitution  and  statutes,  and  for 
purposes  expressly  named  in  both ;  hence,  it  cannot  be  chal- 
lenged as  illegal.  It  would  undoubtedly  become  unlawfvd 
were  the  water  diverted  not  applied  to  beneficial  uses  within 
a  reasonable  time;  but,  when  thus  applied,  the  diversion 
unquestionably  ripens  into  a  perfect  appropriation. 

^^  If  the  consumer  applied  water  to  a  beneficial  use  within  a 
reasonable  time  after  the  carrier's  diversion,  the  appropria- 
tion relates  for  its  priority  back  to  such  diversion." 

If  we  can  be  allowed  the  criticism,  we  would  say  we  can- 
not fully  agree  with  that  portion  of  the  language  quoted. 
**  The  carrier's  diversion  from  the  natural  stream  must  unite 
with  the  consumer's  use  in  order  that  there  may  be  a  com- 
plete appropriation  within  the  meaning  of  our  fundamental 
law."  The  requirement  of  the  constitution  is  fulfilled  when 
the  water  is  diverted  for  a  beneficial  use,  when  a  corporation 
diverts  and  legally  appropriates  the  water,  constructs  a 
canal  thirty  to  fifty  miles  in  length  as  a  vehicle  for  the  trans- 
portation of  the  water  to  arid  desert  lands,  conveys  and 
delivers  the  water  to  actual  users  of  it  for  the  purposes  of 
LiTigation,  and  all  the  water  carried  is  delivered  and  used — 
there  can  be  no  question  in  regard  to  the  beneficial  use  for 
which  the  appropriation  was  made,  nor  do  we  think  that  the 
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acts  of  the  canal  company  must  combine  with  the  acts  of 
the  user  of  water  to  constitute  a  beneficial  use.  Such  bene- 
ficial use  is  complete  by  the  acts  of  the  canal  company.  If 
it  could  be  shown  that  the  water  diverted  and  earned  in  the 
canal  was  misapplied,  wasted,  or  any  portion  of  it,  to  the 
extent  of  such  misapplication  or  waste,  the  appropriation 
and  volume  of  water  could  be  legally  diminished  and  all 
water  not  applied  to  beneficial  use  would  revert. 

If  the  leading  case  (  Wheeler  v.  Irrigation  Co.)  is  not  over- 
ruled, its  authority  is  greatly  weakened  by  Strickler  y.  Colo, 
Springs^  in  the  supreme  court  of  this  state,  16  Colo.  61. 
This  case  certainly  plainly  declares  the  principle  we  contend 
for,  viz :  That  the  right  to  water  by  appropriation  and  di- 
version f«  property.  It  is  said  by  Hayt,  J.,  "  The  authorities 
seem  to  concur  in  the  conclusion  that  the  priority  to  the  use 
of  water  is  a  property  right.  To  limit  its  transfer  *  *  * 
would,  in  many  instances,  destroy  much  of  its  value." 
Again,  "  if  the  priority  to  the  use  of  water  for  agricultural 
puiposes  is  a  right  of  pi'operty,  then  the  right  to  sell  it  is  as 
essential  and  sacred  as  the  right  to  possess  and  use." 

It  is  said  in  Gould  on  Water  Rights,  §  234,  "  The  right  to 
water  acquired  by  priority  is  the  subject  of  property  and 
may  be  sold  and  conveyed.  In  Pom.  on  Rip.  Rights,  §  58, 
"  The  exclusive  right  to  diversion  if  effected,  may  be  trans- 
ferred and  conveyed  like  other  property  or  rights  analagous 
to  property."  The  Strickler  case  goes  farther  than  it  is  nec- 
essary for  us  to  go  for  the  purposes  of  this  case,  as  the  ques- 
tions ai*e  not  presented.  It  is  held,  that  the  right  to  the  use 
of  water,  acquired  by  prior  appropriation  and  diversion,  ap- 
plied to  the  land  of  the  appropriator  and  then  used  for  years, 
is  a  property  severable  and  distinct  from  the  land,  that  could 
be  sold  and  conveyed  to  another  to  be  used  for  another  and 
different  purpose ;  that  when  necessary  to  the  enjoyment  of 
the  right  the  point  of  diversion  may  be  changed  to  a  higher 
point  on  the  stream,  the  water  carried  in  a  new  and  different 
channel,  delivered  at  a  different  place,  and  be  used  for  a  dif- 
ferent beneficial  purpose.     This,  logically,  carries  the  ques- 
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tion  of  pix^prietary  right  and  ownership  farther  than  we  need 
go ;  contains  propositions  we  do  not  care  to  indorse  or  deny. 
We  are  at  a  loss,  when  we  attempt  to  harmonize  these  con- 
clusions with  the  following  statement  in  the  opinion, — "  We 
grant  that  the  water  itself  is  the  property  of  the  public." 
They  cannot  be  harmonized  except  through  the  metaphysical 
distinction  between  the  ownership  of  the  water  and  the  right 
of  its  use.  If  the  right  to  the  use  of  water  carries  with  it  an 
absolute  control  of  it,  with  the  right  to  divert,  carry,  apply, 
consume  and  sell  the  water — and  is  property  that  can  pass 
by  sale  and  transfer,  so  as  to  give  the  purcliaser  a  legal  right 
to  re-divert  at  another  place,  re-convey  in  a  different  channel, 
and  consume  in  another  way,  it  must  be  a  matter  of  indif- 
ference to  the  owner  of  the  "  right "  who  owns  the  water. 
There  can  be  on  the  part  of  the  owner  no  assertion  of  any 
right  pertaining  to  ownership  and  property,  no  reversion. 
The  public  holds  the  naked  title  divested  of  all  the  attributes 
of  ownership.  The  distinction  attempted  to  be  drawn  be- 
tween the  right  to  use  water  and  the  title  to  it  is  purely 
mythical  and  imaginary,  and  the  sooner  it  is  dropped  and 
the  two  treated  as  identical  the  better,  and  less  confusion 
will  exist.  If  the  doctrine  in  the  Strickler  case  is  the  cor- 
rect one,  then  the  title  to  water  and  the  right  to  its  use  are 
identical,  and  it  is  a  chattel,  a  commodity,  and  is  subject  to 
the  same  legal  rules  that  govern  other  personal  property, 
and  is  at  once  stripped  of  all  embarrassing  technicality. 

That  a  corporation  is  a  person^  under  the  law — is  one  of 
the  public  to  whom  water  is  dedicated,  must  be  conceded. 
Its  rights  are  recognized  and  protected  by  statute.  By  prior 
appropriation  and  diversion  for  a  beneficial  purpose,  it  be- 
comes the  pi-oprietor,  has  a  property  right.  It  can  control 
it  as  a  chattel,  can  convey,  contract,  deliver  and  sell  the  use, 
at  least,  of  the  water.  That  by  reason  of  its  franchise  from 
the  state  and  its  quasi  public  character  it  is  a  coipoitition  of 
the  character  that  can  be  subjected  to  proper  legislative  con- 
trol must  be  conceded. 

Under  the  facts  stated  in  the  complaint,  we  conclude : 
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First.  That  the  canal  company  is,  in  no  legal  sense,  a 
common  or  private  carrier. 

Second.  That  the  canal  company,  by  reason  of  its  diver- 
sion, appropriation  and  the  application  of  the  water  to  a 
beneficial  use,  became  the  proprietor  of  the  water,  and  as 
such  could  sell,  transfer  and  deliver  it  to  be  used  by  those 
who  required  it  for  irrigation,  and  that  such  right  could  only 
be  defeated  by  a  subsequent  failure  to  apply  it  or  cause  it  to 
be  applied  to  a  beneficial  use. 

Third.  That  the  users  of  water  from  the  canal,  under  the 
contracts,  having  made  no  appropriation  of  water  from  a 
natural  stream  and  asserted  no  right  to  water  prior  to  the  ap- 
propriation by  the  canal  company,  have  no  constitutional  or 
statutory  rights,  by  virtue  of  citizenship,  that  can  be  enforced 
against  the  corporation.  That  the  right  to  water  does  not 
attach  to  the  person  by  reason  of  his  supposed  ownership,  as 
one  of  the  public,  as  urged  in  argument,  and  can  only  be  ac- 
quired by  prior  appropriation. 

Fourth.  It  is  shown  by  the  complaint  that  the  appropria- 
tion and  diversion  of  the  water  by  the  canal  company  ante- 
dated, by  several  years,  the  title  of  complainants  to  the  land 
on  which  the  water  was  used ;  that  such  lands  were  many 
miles  from  the  stream ;  that  by  reason  of  the  diveraion,  ap- 
propriation and  conveyance  of  the  water  by  the  canal  com- 
pany, and  their  ability  to  acquire  water  from  the  company 
to  reclaim  and  utilize  the  land,  lands  otherwise  worthless  for 
agriculture  became  valuable  and  were  purchased  by  the 
complainants,  and  contracts  for  water  necessary  to  the  re- 
clamation of  the  lands  wera  entered  into  with  the  canal 
company.  That  the  rights  of  the  complainants  to  equitable 
relief  must  depend,  solely,  upon  the  construction  of  the  con- 
tracts made  by  them  with  the  canal  company,  and  that  there 
is  no  constitutional  question  involved  and  necessary  to  be 
determined,  as  supposed  and  urged  in  argument. 

III.  It  is  contended  by  appellants  that  under  the  contracts 
made  with  the  canal  company  the  amount  of  water  pertain- 
ing to  each  eighty-acre  right  purchased,  to  be  delivered  by  the 
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company  and  measured  in  the  manner  designated  in  the  con- 
tract, was  to  be  one  and  forty-four  hundredths  cubic  feet  per 
second,  and  that  such  quantity  was  not  subject  to  diminution 
for  natural  or  other  causes.  We  cannot  so  construe  the  con- 
tracts. The  first  clause  to  be  considered  is,  ^^  The  said  com- 
pany agrees  when  it  shall  have  sold  an  outstanding  and  in 
force  a  number  of  water  rights  equal  to  the  estimated  capac- 
ity of  the  company's  canal  to  furnish  water,  it  will  then  issue 
and  deliver  to  the  holder  of  each  water  right  who  shall  have 
complied  with  the  terms  of  this  contract,  without  further 
consideration,  four  shares  of  the  stock  of  said  company  for 
every  water  right  hereby  sold  which  the  purchaser  hereof 
agrees  to  accept."  It  will  be  observed  that  this  paragraph, 
quoted  and  relied  upon,  is  in  no  way  connected  with  the 
clauses  of  the  contract  of  sale  of  the  water  right,  nor  is  it 
intended  to  define  the  extent  of  the  right, — contains  no  cov- 
enant or  agi-eement  whatever  to  deliver  any  water.  By  the 
purchase  of  rights  the  purchaser  acquired  no  proprietary  in- 
terest in  the  canal  or  to  any  water  appropriated  by  the  canal 
company,  except  the  amount  agreed  to  be  delivered.  The 
company  retained  absolute  control  of  the  appropriation  of 
water  at  the  stream  and  the  canal,  until  by  sales  of  rights  it 
had  become  reimbursed  and  made  its  excepted  profits  on  the 
investment,  then,  by  the*  issue  of  four  shares  of  stock  for 
each  right,  the  entire  property,  rights  and  franchise  were  to 
pass  to  the  owners  of  the  rights.  Why  the  above  paragraph 
is  quoted  and  relied  upon  as  defining  the  quantity  of  water 
disposed  of  in  the  preceding  paragraph  we  are  at  a  loss  to 
know.  If  the  quantity  were  definitely  expressed,  which  it 
is  not,  it  could  at  most  be  only  regarded  as  an  aid  in  con- 
struing the  clauses  of  purchase  and  sale,  but  we  cannot  con- 
strue the  sentence  in  the  manner  contended,  The  *^  capacity  " 
of  the  canal  is  a  well  underatood  term  in  engineering.  It  is 
the  volume  of  water  it  is  capable  of  conveying,  estimated 
upon  width,  depth  and  grade.  Its  capacity  is  the  same  with 
or  without  water.  Its  capacity  is  no  more  to  be  determined 
by  the  amount  of  water  in  it  at  any  time  than  the  capacity 
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of  a  box-car  by  the  limited  amount  of  goods  it  may  at  any 
time  contain.  Supply  and  capacity  are  separable  and  dis- 
tinct t6rms  in  no  way  dependent  upon  each  other.  The 
word  *'*'  furnish,"  taken  alone  in  the  connection  in  which  it 
is  used,  might  be  deemed  the  equivalent  bf  and  meaning  the 
same  as  supply,  but  the  clause  in  which  it  occurs  is  continu* 
ous,  not  sepairated  by  punctuatioti,  and  the  word  finish  is 
modified,'  explained  and  conti-oUed  by  the  preceding  words 
^*  estimated  capacity,"  showing  conclusively  that  the  con- 
tracts were  predicated  upon  the  estimated  carrying  capacity 
of  the  canal,  which  was  capable  of  mathematical  demonstra- 
tion, and  not  upon  the  supply  of  water  which  would  of  ne- 
cessity be  fluctuating  and  changing  from  day  to  day. 

The  entire  contract  is  not  set  out  in  the  complaint  The 
paragi*aph  defining  the  quantity  of  water  to  each  water  right 
is  omitted,  but  the  substance  is  stated  by  the  pleader.  An 
examination  of  the  complaint  will  show  it  to  have  been 
adroitly  drawn,  an  attempt  to  supply  by  inference  and  de- 
duction the  place  of  direct  allegations.  It  is  nowhere  di- 
rectly alleged  that  the  quantity  of  water  sold  and  bought 
was  the  absolute  and  arbitrary  quantity  of  One  and  forty- 
four  one  hundredths  cubic  feet  per  second  to  an  eighty- 
acre  water  right,  and  the  language  used  by  the  pleader 
in  the  second  paragraph  will  show  that  he,  at  that  time, 
did  not  regard  the  quantity  to  each  right  as  definite  and 
fixed.  It  is,  ^^That  all  written  contracts  made  by  the 
defendant  ♦  *  *  with  water  consumers  and  appropriators 
«  «  ♦  have  mentioned  as  a  unit  of  comparison  and  meas- 
urement what  is  known  as  an  eighty-acre  water  right,  which 
is  defined  in  all  such  contracts  as  one  and  forty-four  one 
hundredths  cubic  feet  of  water  per  second,"  etc.  The  con- 
struction of  the  contract  contended  for  is  not  strengthened 
or  suppoi-ted  by  the  language  contained  in  the  seventh 
and  eijghth  paragraphs  of  the  contract,  which  are  fully  set 
out  in  the  complaint.  In  the  seventh  the  company  exonei"- 
ates  itself  from  all  damage.  ^'  In  case  the  canal  of  said 
company  shall  be  unable  to  carry  and  distribute  a  volume  of 
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water  equal  to  its  ^^  estimated  capacity  *'  either  ttom  casual 
or  unforeseen  or  unavoidable  accident,  or  if  the  volume  of 
water  prove  insufficient  from  drouth  or  from  any  other  causQ 
beyond!  the  control  of  said  company,"  etc.  Here  the  words 
^'estimated  capacity  "  are  again  used  and  must  be.  applied  to. 
the  canal  and  not  to  the  water  supply.  '....: 

In  the  eighth  paragraph  the  language  of  the  contract  i6.: 
**  It  is  further  agreed  that  if,  by  reason  of  any  causes,  thQ 
supply  of  water  shall  be  insufficient  to  fill  and  flow  through 
said  canal,  according  to  its  estimated  capacity,"  etc.,  and 
provision  is  made  for  pro-rating  the  water  actuidly  carried. 
Here  the  distinction  between  capacity  and  supply  is  clearly 
drawn  and  recognized  by  the  parties  contracting,  arid  treated 
as  distinct  and  separate  factors. 

We  are  forced  to  conclude  that  no.  fixed,  definite  quantity, 
of  water  was  sold  or  contracted  as  ah  eighty-acre  water 
right ;  that  the  quantity  actually  contracted  to  be  delivered 
was  the  supply  tlie  canal  company  could  control,  not  exceed- 
ing the  capacity  of  the  canal,  to  be  divided  pro  rata  among 
the  contracting  users  on  all  rights  sold  and  outstanding  at 
any  time,  with  the  power  and  reserved  right  in  the.  canal 
company  to  sell  water  rights  based  upon  the  estimated  cany- 
ing  capacity  of  the  canal  until  such  estimated  limit  was 
reached*  and  that  the  parties  contracted  upon  such  basis, 
To  hold  differently,  would  require  the  court  to  expunge  the 
Words  used  in  contmcting  and  substitute  others.  It  would 
not  be  the  construction  of  an  existing  contract,  but  the  refor- 
mation of  it. 

It  is  to  be  presumed  that  appellants  and  others  contract- 
ing with  the  corporation,  as  intelligent  business  men,  famil- 
iarized themselves  with  the  premises  and  conditions,  of  the 
capacity  of  the  ditch,  the  different  priorities  from  the  Stream, 
the  probable  amount  of  supply  the  ditch  could  control  and 
the  amount  of  land  under  the  ditch  intended  to  be  supplied 
from  it.  That  they  were  aware  of  the  intention  of  the  com- 
pany to  sell  rights,  the  same  as  they  purchased,  until  the 
estimated  capacity  was  reached,  is  conceded  in  the  complaint. 
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It  has  already  been  shown  and  supported  by  well  consid- 
ered authority  that  the  users  of  water  under  contracts  made 
with  the  canal  company  were  not  appropriators  within  the 
provisions  of  the  constitution.  First,  for  the  reason  that  no 
appropriation  could  be  made  except  from  the  sti'eam ;  second, 
that  their  entire  right  to  water  .was  by  virtue  of  the  contracts 
with  the  appropriutor,  the  canal  company.  It  follows  that 
there  could  not  be  any  preference  to  right  of  use  to  water, 
as  is  urged  and  supposed  by  appellants,  by  reason  of  having 
first  contracted  and  made  earlier  actual  application  of  water 
to  the  land.  No  rights  acquired  under  the  contracts  could 
raise  the  constitutional  or  statutory  question  of  priority,  or 
create  a  right  that  could  be  enforced  against  the  canal  com- 
pany as  between  the  different  users  of  water  and  contractors, 
all  having  dealt  upon  the  same  basis  and  with  knowledge 
of  the  intention  of  the  company  to  dispose  of  rights  to  the 
extent  of  the  estimated  capacity  of  the  canal.  Were  such  a 
contention  to  prevail  the  management  of  the  ditch  and  dis- 
tribution of  water  would  be  impracticable  if  not  impossible. 
The  rights  of  appellants  to  water  having  been  acquired,  as 
stated,  seven  or  eight  years  after  the  construction  of  the 
canal,  the  application  of  the  doctrine  might  result  in  allow- 
ing the  entire  water  supply  to  be  used  by  parties  whose  con- 
tracts were  executed  prior  in  date  to  those  held  by  appellaiits, 
to  their  exclusion. 

This  court  is  asked,  in  effect,  by  injunction,  to  restrain 
the  canal  company  from  selling  any  more  water  rights  or 
applying  water  from  its  canal,  or  allowing  it  to  be  applied 
to  any  additional  lands,  alleging  that  the  supply  of  water  un- 
der the  control  of  the  company  is  not  in  excess  of  or  equal 
to  one  and  forty-four  one  hundredths  cubic  feet  per  second 
for  each  of  the  three  hundred  sixty-six  and  one  half  rights  sold 
and  outstanding  at  the  time  of  instituting  the  suit,  and 
asking  the  court,  by  decree,  to  declare  that  each  pui'chased 
water  right  was  an  absolute  right  to  one  and  forty-four  one 
hundredths  cubic  feet  per  second,  and  that  all  the  water 
carried  by  the  canal  company  be  divided  between  the  three 
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hundred  sixtynsix  and  one  half  rights  outstanding,  unless  the 
quantity  should  exceed  their  supposed  limit.  In  our  viev 
of  the  case,  under  the  premises  stated,  the  relief  asked  is  far 
beyond  the  power  of  a  court  of  equity  to  grant.  It  would 
be,*in  effect,  to  abrogate  the  contracts  made  and  substitute 
new  ones  made  by  the  court,  never  contemplated  by  either 
of  the  parties  when  the  contracts  were  made.  The  right  of 
the  canal  company  to  sell  water  rights  until  the  estimated 
carrying  capacity  of  the  canal  was  reached  was  expressly 
reserved,  and  the  parties  dealing  with  it  acquiesced  with 
full  knowledge  of  the  reservation  and  intention,  and  must 
be  held  to  have  contracted  with  reference  to  it.  The  sup- 
posed wrongs  cannot  be  reached  or  rectified  by  injunction. 
The  court,  under  the  contracts,  is  powerless  to  decree  pref- 
erences to  earlier  purchasers,  or  that  such  purchasers  shall 
have  one  and  forty-four  one  hundredths  cubic  feet  of  water  for 
each  right,  regardless  of  supply  or  the  rights  of  subsequent 
purchasers  whose  contracts  stand  upon  the  same  basis ;  nor, 
with  the  provision  for  pro-rating  incorporated  into  and  form- 
ing a  part  of  the  contract,  can  it  decree  that  the  water  shall 
not  be  pro-rated  among  all  the  rights  contemplated  until  the 
limit  of  the  estimated  carrying  capacity  of  the  canal  is 
reached,  nor  can  the  court  say  that  one  party  shall  not  sell 
any  supposed  right  or  property  or  another  buy.  If,  by  rea- 
son of  the  use  of  the  thing  sold,  the  vested  rights  of  others 
are  interfered  with  and  the  value  of  such  rights  diminished, 
a  court  of  equity  can  enjoin  the  use,  but  not  the  sale.  It 
follows  that  the  judgment  of  the  district  court  in  sustaining 
the  demurrers  to  the  complaint  for  want  of  equity  was 
correct. 

Affirmed. 

BisSBLL,  J.,  dissenting. 
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Iba  W.  Pendleton,  Appellant,  v.  Jacob  H.  Smissaert, 

Appellee. 

■ 

1;  UN  AVAILABLE  DEFENSE  TO  Pbomissobt  Note. — A  defence  to  an  ac- 
tion on  a  promissory  note,  that  it  was  given  without  consideration, 
and  for  losses  sustained  by  the  maker  in  a  gambling-room  or  bucket- 
shop  in  betting  upon  the  future  price  of  wheat  in  the  Chicago  mar- 
ket, is  not  sustained  where  the  evidence  on  the  trial  shows  that  the 
plaintiff  was  an  assignee  for  value, — that  he  purchased  the  note  be- 
fore maturity  and  without  knowledge  of  any  defenses  thereto,  and 
the  maker  testified  in  his  own  behalf  that  it  was  executed  without 
consideration,  as  accommodation  paper  to  the  proprietors  of  the 
gambling  shop  to  save  their  credit  with  the  banks,  and  with  per- 
mission to  exhibit  it,  but  on  their  promise  not  to  use  it  in  any  other 
manner. 

2.  Liability  of  Makeb  of  Accommodation  Papeb. — ^When  an  indi- 
vidual executes  and  delivers  his  promissory  note  as  accommodation 
paper,  and  thus  permits  it  to  pass  out  of  his  hands  into  the  com- 
mercial world,  he  thereby  becomes  liable  for  its  payment,  and  it  is 
no  defense,  as  against  a  bona  fide  holder,  that  the  party  for  whose 
benefit  it  was  given  promised  not  to  use  or  transfer  it. 

Appeal  from  District  Court  of  Arapahoe  County, 
Mr,  A.  W.  HiLLE  and  Mr.  I.  R.  Howze,  for  appellant. 
Messrs.  DouD  &  Fowler,  for  appellee. 

Richmond,  P.  J.  This  was  an  action  to  recover  overdue 
interest  on  a  promissory  note.  By  the  complaint  it  is  alleged 
that  on  the  28th  day  of  October,  a.  d.  1886,  at  Denver, 
Colorado,  the  defendant,  Ira  W.  Pendleton,  made  his  promis- 
sory note  in  writing  on  that  date,  and  thereby  promised  to  pay 
to  the  order  of  one  George  M.  Cheney  five  thousand  dollars 
on  or  before  five  years  after  date,  with  interest  at  six  per  cent 
per  annum.  The  note  is  set  out  in  the  complaint  and  is  in 
words  and  figures  as  follows : 

"  *5,000.  Denver,  Colo.,  Oct.  28, 1886. 

On  or  before  five  years  after  date,  for  value  received,  I 


u 


1892.]  Pendleton  v.  Smissaebt.  509 

promise  tc»  pay  to  the  order  of  George  M.  Cheney,  Esq.,  five 
thousand  ($5,000)  dollars,  with  interest  at  six  per  cent,  per 
annum,  payable  annually.  Interest  and  principal  payable  at 
Denver.  Ira  W.  Pendleton." 

And  indorsed  on  the  back : 

"  Without  recourse  to  me. 

"  George  M.  Cheney." 

''  Interest  paid  to  April  28,  '89. 

"  H.  L.  Prentice." 

This  note,  it  is  alleged,  was  thereafter  transferred  by 
Cheney  to  Prentice,  and  by  Prentice  transfeiTcd  to  plaintiff, 
Smissaert,  for  a  valuable  consideration,  and  that  he  is  now 
the  owner  thereof.  That  on  the  28th  day  of  October,  A.  d. 
1889,  there  became  due  and  there  is  now  due  on  said  note 
$45(>  interest ;  that  defendant  has  not  paid  the  same  nor  any 
part  thereof. 

For  a  firat  defense  defendant  answered  that  as  to  whether 
the  note  described  in  the  complaint  was  indorsed  by  George 
M.  Cheney  or  H.  L.  Prentice,  or  transferred  for  value  or  at 
all  to  plaintiff,  who  became  or  now  is  the  owner  thereof,  he 
has  not  and  cannot  obtain  sufficient  knowledge  or  informa- 
tion upon  which  to  base  a  belief* 

For  a  third  defense  it  is  alleged  that  Prentice  and  Cheney 
kept  what  is  commonly  known  as  a  bucket-shop  where  peo- 
ple were  generally  invited  for  the  purpose  of  gambling  in 
different  commodities ;  that  they  printed  and  received  tele- 
grams, gave  prices  in  the  Chicago  market ;  that  they  kept  a 
report  of  bets  and  moneys  advanced  and  risked  by  different 
persons  ;  and  that  the  gambling  was  upon  the  future  rise  or 
fall  of  the  prices  in  the  Chicago  market  of  any  of  these  com- 
modities at  such  future  time  as  they  might  desire.  That  a  cer- 
tain amount  of  money  was  in  every  instance  required  to  be 
put  up  as  a  margin  to  cover  any  loss  which  the  person  so 
gambling  might  sustain.  That  this  defendant  gambled  in 
the  bucket-shop  of  Prentice  and  Cheney  on  the  price  of  grain 
in  the  Chicago  market  as  quoted  and  posted  in  the  gambling 
house,  that  no  delivery  was  ever  intended,  made  or  demanded  ,* 
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that  no  grain  was  ever  sold  or  ever  intended  to  be ;  that  the 
whole  business  was  bets  and  wagers  on  margins,  depending 
for  profits  or  losses  on  the  fluctuations  of  the  prices  of  grain 
in  said  market.  That  this  note  for  $5,000  so  transferred  was 
given  in  satisfaction  of  losses  made  by  defendant  while  so 
dealing  or  gambling  with  Cheney  and  Prentice. 

A  demurrer  was  interposed  to  the  second  defense,  which 
was  sustained.  A  reply  was  made  to  the  third  defense,  and 
upon  the  issues  thus  made  trial  was  had  and  by  direction  of 
the  court  verdict  was  rendered  for  plaintiff  in  the  sum  of 
$450. 

It  is  contended  by  appellant  that  this  note  is  absolutely 
void  in  the  hands  of  an  innocent  holder,  and  it  is  insisted,  in 
the  pleading,  that  it  was  given  in  satisfaction  of  losses  sus- 
tained by  defendant  while  gambling  in  the  rise  and  fall  of 
wheat  in  the  Chicago  market. 

Elaborate  briefs  have  been  filed  in  support  of  this  conten- 
tion. Upon  the  trial  of  the  case  plaintiff  introduced  the 
note  in  evidence  and  thereupon  rested.  Thereafter  the  de- 
fense called  Ira  W.  Pendleton,  the  maker  of  the  note,  who 
testified  as  follows : — ^'  I  am  engaged  in  mining  principally 
now.  I  knew  the  firm  of  Neff,  Prentice  &  Co.,  in  the  year 
1886.  I  had  transactions  with  them  dealing  in  options  in 
wheat  in  a  ^  bucket-shop '  they  had  here.  My  transactions 
were  not  limited  in  any  way  ♦  •  ♦.  The  doors  were  always 
open  for  anybody  that  came.  The  transactions  were  pri- 
vate— they  kept  the  curtains  down  generally.  They  adver- 
tised to  deal  in  all  kinds  of  grain,  stocks,  oil  and  pork.*'  He 
then  says : — "  I  had  a  conversation  with  Mr.  Smissaert  after 
this — he  came  to  see  me,  and  said  that  he  held  this  note,  and 
I  told  him  it  was  not  worth  the  paper  it  was  written  on ; 
that  I  had  never  received  a  cent  on  it  in  any  way,  shape  or 
manner.  It  was  only  put  in  their  hands  in  trust,  with  a 
promise  that  they  would  never  use  it — that  they  wanted  to 
get  a  little  credit  at  the  First  National  Bank,  and  they  were  in 
a  place  where  they  wei*e  liable  to  fail  if  I  did  not  assist  them. 
They  g^t  me  into  the  back  room  and  told  me  I  should  never 
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lose  a  cent  by  it,  with  a  promise  that  it  should  never  go  on 
record,  and  that  they  should  merely  show  these  papers.  I  did 
not  tell  that  to  Mr.  Smissaert.  I  told  him  the  note  was 
worthless  and  I  would  not  pay  it.  I  believe  I  did  tell  him 
why  it  was  worthless — I  don't  remember  exactly  word  for 
word  what  I  said.  I  tried  to  state  the  facts  in  the  case.  Mr. 
Neff  is  the  agent,  more  than  any  other,  that  caused  me  to 
give  this  note.  He  was  president  of  Neff,  Prentice  &  Co., 
and  they  merely  wanted  to  use  it  to  get  a  little  credit  at  the 
First  National  Bank,  and  I  suppose  make  these  telegrams. 
I  told  Mr.  Smissaert,  if  I  remember,  that  the  note  was 
worthless,  and  why  it  was  worthless ;  I  don't  know  that 
I  stated  all  these  particular  facts ;  but  I  told  him  the  note 
was  worthless,  and  I  would  never  pay  it.  He  said  the  note 
was  not  due — ^it  was  the  interest  he  wanted.  I  told  him  I 
would  pay  no  interest — ^that  I  would  not  have  anything  to 
do  with  it.  I  noticed  those  indorsements.  The  indorse- 
ment says,  ^  interest  paid  till  1888.'  I  never  paid  any  of  the 
interest  on  that.  I  knew  Mr.  Smissaert  before  I  met  him  in 
regard  to  this  note.  I  had  some  little  mining  stock  transac- 
tions with  him.  I  met  him  sevei'al  times  at  my  office.  He 
knew  where  my  office  was  on  HoUaday  street,  near  15th, — 
he  came  to  my  house  after  this  transaction.  I  met  him  on 
the  street  only,  before  that ;  but  never  met  him  in  any  place 
of  business.  I  don't  remember  of  anything  more  on  the 
street  than  passing  the  day,  and  probably  talking  about  the 
mining  property.  He  knew  what  my  business  was,  but  I 
could  not  say  that  he  knew  that  I  was  dealing  in  grain  and 
options  in  grain.  I  kept  that  secret.  I  don't  know  whether 
Mr.  Smissaert  had  any  knowledge  of  the  firm  of  Neff,  Pren- 
tice &  Co." 

Mr.  Smissaert  who  was  called  on  behalf  of  defendant  tes- 
tified : — *^  I  am  the  plaintiff ;  I  traded  for  the  note  offered 
in  evidence  about  the  thirteenth  of  March,  1889.  I  can  fix 
the  date  from  papers  in  my  pocket ;  I  paid  property  for  this 
note,  a  house  and  two  lots,  worth  IK5,200 ;  the  value  of  the 
note  at  that  time  was  95,000.    I  got  $2,000  cash  and  the 
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note  for  the  house  and  lots.  It  was  stated  to  me  at  the 
time  I  bought  the  note,  that  the  note  was  secured  by  prop- 
erty in  Duluth,  Minnesota,  worth  917,000 ;  and  that  it  was 
a  six  per  cent  note  for  five  years.  ♦  ♦  ♦  It  took  three  or 
four  days  to  make  the  trade.  Those  indorsements  were  on 
the  note  at  the  time  I  received  it,  exactly  as  they  are  now. 
I  am  sure  of  that.  There  is  no  chance  that  I  can  be  mistaken 
on  this  point.'' 

In  the  light  of  this  testimony  we  are  unable  to  see  what 
relation  the  business  of  Neff,  Prentice  and  Cheney,  or  Pren- 
tice and  Cheney  had  to  the  transaction.  We  cannot  undei^ 
stand  why  the  defendant  should  have  put  himself  forth  in 
the  record  as  a  gambler  in  grain  options,  or  should  have  ad- 
mitted that  he  had  dealt  in  those  commodities  and  met  ex- 
traordinary losses.  He  does  not  testify  in  support  of  the 
defense,  but  says  that  it  was  an  accommodation  paper  execut- 
ed by  him,  secured  by  a  mortgage  upon  property  in  Duluth, 
Minnesota,  which  he  loaned  to  the  firm  for  th6-  purpose  of 
saving  their  credit,  with  the  promise  that  they  would  not 
^ise  it  or  in  any  way  utilize  it  save  and  except  to  show  it. 

Under  the  testimony,  it  is  evident  that  the  defense  could 
not  be  legitimately  relied  upon  to  defeat  recovery.  He  can- 
not be  heard  to  insist  upon  the  validity  of  the  defense,  that 
the  note  grew  out  of  a  gambling  transaction,  because  he  has 
established  by  his  own  testimony  and  by  that  of  his  witness, 
Smissaert,  that  it  is  not  true.  The  fact  that  the  plaintiff 
testified  that  he  is  a  bona  fide  purchaser  for  value  without 
information  of  any  defense  of  any  kind  or  character  to  the 
note,  that  he  bought  it  before  maturity,  paying  its  full  face 
value  is  undisputed.  He  declares  himself  to  be  the  owner 
of  the  note  and  swears  that  the  indorsements  were  on  the 
note  at  the  time  he  received  it. 

We  are  not  called  upon  to  decide  whether  or  not  dealing 
in  the  rise  and  fall  in  the  prices  of  grain  through  the  instru- 
mentality of  bucket-shops  is  contrary  to  good  policy  or  in 
violation  of  the  express  provisions  of  our  statute.  The 
testimony  of  defendant  relieves  us  entirely  from,  this  bur- 
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den  and  labor,  and  we  are  equally  confident  that  authorities 
in  support  of  the  conclusion  of  this  court  are  unnecessary. 

Plaintiff  swears  that  he  was  a  bona  fide  purchaser ;  that  he 
purchased  for  value  before  maturity  without  notice  of  any 
defense  or  defects.  The  note  contained  no  indorsements, 
marks  or  signs  wherewith  the  plaintiff  could  be  charged. 
The  defendant  swears  that  he  delivered  it  as  accommodation 
paper  under  a  promise  that  it  should  not  be  used  or  trans- 
ferred, but,  nevertheless,  having  permitted  it  to  pass  out  of 
his  hands  into  the  commercial  world,  he  stands  charged  with 
the  obligation  to  pay. 

It  is  said  that  the  court  erred  in  charging  the  jury  to 
return  its  verdict  in  favor  of  plaintiff  for  the  sum  of  $450 ; 
and,  that  the  court  erred  in  refusing  to  instruct  the  juiy  as 
requested  by  defendant.  We  are  not  prepared  to  admit  this 
because  we  think  the  testimony  introduced  on  behalf  of  the 
plaintiff  and  defendant  clearly  warranted  the  court  in  direct- 
ing a  verdict  for  plaintiff  for  the  sum  claimed. 

The  instruction  asked  and  refused  is  in  words  and  figures 
as  follows: 

"  The  court  instructs  the  juiy  that  the  note  in  controversy, 
on  which  it  is  alleged  by  the  plaintiff  that  one  and  a  half 
years  interest  is  due,  and  for  which  interest  this  suit  is  brought 
is  made  payable  to  George  M.  Cheney,  and  that  the  plaintiff 
claims  title  to  said  note  by  indorsement  from  said  Cheney  to 
one  H.  L.  Prentice,  and  by  said  Prentice  to  plaintiff,  and  that 
to  entitle  the  plaintiff  to  recover  in  this  action,  the  plaintiff 
must  prove  the  genuineness  of  the  indorsement  of  said  note 
by  said  Cheney  to  said  Prentice,  and  also  the  genuineness  of 
the  indorsement  of  said  note  by  said  Prentice  to  plaintiff ; 
that,  if  the  plaintiff  has  failed  to  prove  the  genuineness  of 
either  of  said  indorsements,  the  jury  will  find  for  the  de- 
fendant." 

Defendant  was  not  entitled  to  this  instruction.     Plaintiff 

proved  that  he  received  the  note  before  maturity  without 

notice  of  any  defense  and  with  the  indorsements  upon  the 

note,  and  he  thereby  made  prima  facie  proof,  thus  casting 

Vol.  1—88 
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upon  the  defendant  the  burden  of  disproving  the  genuine- 
ness of  the  indorsements  if  he  eould. 

In  Wyman  v.  Colorado  National  Bank^  5  Colo.  30-33,  it  is 
said :  ^^  The  possession  of  the  paper  by  the  defendant  as  such 
indorsee  imported,  prima  faciei  that  it  was  acc^uired  in  good 
faith  for  fuU  value,  in  the  usual  coui-se  of  business  before 
maturity,  and  without  notice  of  any  circumstances  impeach- 
ing its  validity,  and  that  such  holder  was  the  owner  thereof, 
and  entitled  to  recover  the  full  amount  against  all  prior  par- 
ties; and  although  the  burden  of  proof  might  be  shifted 
during  the  course  of  the  trial,  yet  when  such  possession  is 
once  shown,  the  bui-den  of  proof  is  then  upon  the  one  seeking 
to  impeach  any  of  the  elements  of  validity  or  rights  of  the 
'  holder  which  such  possession  implies." 

In  Poorman  v.  Milln  ^  Co.^  35  Cal.  119,  it  is  held  that, 
^^  Where  a  promissory  note  is  indorsed  in  blank  the  title  and 
right  of  action  pass  by  delivery,  and  the  note  is  payable  to 
the  bearer." 

*^The  presumption  is  that  the  indorsee  of  a  promissory 
note,  is  a  holder  for  value,  and  the  burden  of  proof  is  on  the 
party  denying  that  it  is  so  held." 

In  Wayland  University  v.  Boorman^  56  Wis.  657,  it  is  held 
that,  ^^  In  an  action  upon  a  promissory  note,  by  an  indorsee, 
the  production  of  the  note  duly  indorsed  to  the  plaintiff  is 
prima  facie  proof  of  the  assignment  thereof  to  him  before  due 
and  for  a  valuable  consideration."  ITat/s  v.  Rathom  et  al^  74 
N.  Y.  487. 

In  Daniels  on  Negotiable  Instruments,  §  633,  this  doctrine 
is  announced :  ^^  A  bill  or  note  payable  to  bearer,  or  indoi^sed 
in  blank,  may  be  tmnsferred  like  currency  by  mere  deliv- 
eiy."  *  *  * 

Section  812 : — "  The  mere  possession  of  negotiable  instru- 
ments, produced  in  evidence  by  the  indorser,  or  by  the  as- 
signee whei*e  no  indorsement  is  necessary,  im^Y\^  prima  facie 
that  he  acquired  it  bona  fide  for  full  value,  in  the  usual  course 
of  business,  before  maturity,  and  without  notice  of  any  cir^ 
cumstances  impeaching  its  validity ;  and  that  he  is  the  own- 
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er  thereof,  entitled  to  recover  the  fall  amount  against  all 
prior  parties.  In  other  words,  the  production  of  the  instru- 
ment and  proof  that  it  is  genuine  (where  indeed  such  proof 
is  necessary),  prima  facie  establishes  his  case ;  and  he  may 
there  rest  it" 

Section  1200 : — "  Possession  is  in  itself  prima  facie  evi- 
dence of  the  right  of  the  party  to  sue  and  receive  the  money 
when  he  holds  under  a  legal  title,  and  also  that  the  title, 
although  not  expressly,  is  actually  vested  in  him.  And 
therefore  in  order  to  defeat  his  suit,  it  must  be  shown  that 
he  is  a  mala  fide  holder." 

It  is  insisted  by  appeUant  that  the  court  erred  in  rejecting 
proof  offered.    The  offer  was  as  follows : — 

"  We  propose  to  show  the  character  of  the  business  car- 
ried on  in  this  place  as  alleged  in  our  third  defense,  in  detail 
and  in  particular.  We  will  then  say,  that  growing  out  of  the 
evidence  will  be  such  circumstances,  together  with  the  evi- 
dence that  is  already  in  the  case  in  connection  with  the  evi- 
dence of  Mr.  Pendleton,  that  it  will  be  sufficient  to  go  to 
the  jury  on  the  matter  of  notice  to  Mr.  Smissaert  as  to  the 
consideration  of  this  note  at  the  time  he  received  it." 

We  think  the  action  of  the  court  in  declining  to  admit 
evidence  thus  offered  was  correct.  The  offer  itself  was  too 
indefinite,  but  if  it  were  not  the  court  could  not  have  con- 
sidered it  because  the  character  of  the  place  run  by  Cheney 
and  Pendleton  would  not  in  the  face  of  his  own  testimony 
contribute  to  support  his  contention.  The  appellant  admits 
that  he  gave  the  note,  he  gave  it  to  be  used,  true  not  to  be 
transferred,  but  to  be  used  by  the  payee  in  obtaining  credit 
in  the  Fii'st  National  Bank.  The  evidence  tends  to  show 
he  knew  it  had  been  used.  This  is  established  by  the  letter 
of  the  Union  National  Bank.  If  it  is  true  that  it  was  with- 
out considei*ation,  as  is  claimed,  still  we  do  not  see  how  that 
would  contribute  to  defeat  the  right  of  recovery  by  Smis- 
saert, who  took  the  note  in  question  which  imported  a  con- 
sideration, and  paid  for  it  a  valuable  consideration  by  way 
of  exchange  before  its  maturity. 
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We  are  clearly  of  the  opinion  that  the  appellant,  defend- 
ant below,  by  his  admission,  warranted  the  result  reached 
by  the  coort  and  jury,  and  we  see  no  error  in  the  record 
which  authorizes  us  in  disturbing  the  verdict. 

The  judgment  must  be  affirmed. 


<••»» 


Eph.  Lovb,  Appellant,  v.  Geo.  W.  Tomunson,  Ap- 

PBLLEB. 

1.  DEPOsmoirs — OBjKcnoiTB  to  Iktkbbooatobikb. — Where  deposi- 

tions of  witnesses  were  regularly  taken  for  the  plaintifE  in  an  action 
pending,  on  interrogatories  and  cross-interrogatories  filed  by  coun- 
sel of  tiie  respectiye  parties,  no  objections  being  interposed  for  de- 
fendant until  the  trial  of  the  cause,  when  objections  were  made  to 
the  character  of  some  of  plaintiff* s  interrogatories,  such  objections 
were  properly  overruled,  as  they  came  too  late,  even  if  otherwise 
valid. 

2.  Sales  with  Intknt  to  Defbattd  CBKDnoBS  —  ExAuor atiok  of 

WmrESSSS. — ^In  an  issue  of  fact  as  to  whether  a  transfer  of  prop- 
erty was  made  to  hinder,  delay  or  defraud  creditors,  it  is  proper 
to  inquire  of  the  party  selling,  and  of  his  agent  through  whom  the 
sale  was  made,  whether  or  not  the  transfer  was  made  with  intent 
to  hinder,  delay  or  defraud  creditors. 

Appeal  from  Distriat  Court  of  Larimer  County* 

Mr.  E.  A.  Ballabd,  for  appellant. 

Mr.  J.  M.  Davidson,  for  appellee. 

Richmond,  P.  J.  This  was  an  action  to  recover  the  pos- 
session  of  fiftj-one  head  of  horses  and  forty-five  head  of 
cattle,  of  the  alleged  value  of  $3,675,  and  damages  in  the 
sum  of  )|35,  for  the  unlawful  detention.  Suit  was  institut- 
ed by  the  appellee,  Oeo.  W.  Tomlinson,  who  filed  his  coin- 


I 
ij 


1892.]  LOYE  V.  TOMLINSON.  517 

plaint  July  8,  1887.  Appellant,  Love,  defendant  below, 
filed  his  answer  to  the  complaint  alleging  that  he  was  the 
duly  and  legally  qualified  sheriff  of  Larimer  county,  and 
that  on  the  22d  day  of  June,  1887,  one  John  Delay  commenc- 
ed an  action  in  the  county  court  of  that  county  against  John 
T.  Wray  to  recover  the  sum  of  $1,689.83,  with  interest  due 
Delay  on  account  of  payment  made  on  a  certain  promissory 
note  executed  by  Wray,  and  by  Delay  as  surety.  That  an 
attachment  writ  was  issued  in  said  cause  and  levy  made 
upon  the  property  mentioned  in  the  complaint,  as  the  prop- 
erty of  Wray;  that  on  the  10th  day  of  September,  1887,  in 
said  county  court,  judgment  was  rendered  in  favor  of  Delay 
for  the  full  sum  claimed,  and  the  attachment  was  sustained. 

It  is  further  alleged  that  Wray  was  and  continued  to  be 
the  owner  of  the  goods  and  chattels  described ;  and  that,  be<- 
ing  then  and  there  insolvent  cand  contriving  and  intending 
to  hinder,  delay  and  defraud  his  creditors,  and  confederating 
and  conspiring  with  plaintiff  Tomlinson,  caused  to  be  made 
a  pretended  and  fraudulent  sale,  without  any  consideration 
whatever,  of  said  goods  and  chattels  to  plaintiff. 

Trial  was  had  of  the  issue  thus  presented  and  verdict  ren- 
dered for  the  plaintiff,  with  damages  for  the  sum  of  $86. 
Motion  for  a  new  trial  overruled  and  judgment  entered,  to 
reverse  which  this  appeal  is  prosecuted. 

The  assignments  are : — First.  That  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  Second.  That  the  court 
erred  in  admitting  testimony  of  witnesses  to  which  appellant 
objected  at  the  time  of  trial.  Third.  That  the  judgment 
was  contrary  to  the  law. 

Appellant  in  his  brief  discusses  principally  the  error  in  ad- 
mission of  testimony. 

During  the  progress  of  the  trial  the  depositions  of  John 
U.  Young  and  J.  T.  Wray  were  read,  and  at  the  time  of  the 
reading  of  the  deposition  of  Toung  defendant  objected  to 
interrogatories  eleven  and  twelve,  which  as  appears  from  the 
abstract  were  as  follows  :  Q.  (11)  State  whether  or  not  you 
acted  in  good  faith  in  selling  said  horses  and  cattle  to  said 
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Tomlison?  Q.  (12)  Was  or  was  not  the  sale  made  with 
an  intent  on  your  part  to  aid  or  assist  the  said  J.  T.  Wray 
in  hindering,  delaying  or  defrauding  any  of  his  creditors? 

Also  during  the  trial  and  the  reading  of  the  deposition  of 
Wray,  defendant  objected  to  the  following  interrogatory : — 
Q.  In  authorizing  your  agent  to  make  the  sale  did  you  have 
any  intent  to  hinder,  delay  or  defraud  your  creditors,  or  any 
of  them  ? 

It  further  appears  that  during  the  trial  Tomlinson  was  re- 
called and  testified  as  follows,  to  which  defendant  objected: 
^^  I  did  not  have  any  other  purpose  in  buying  this  'property 
from  Wray  than  my  own  special  benefit.'* 

It  is  insisted  that  the  testimony  responsive  to  this  inter- 
rogatory was  inadmissible.  It  will  be  observed  that  the  ob- 
jection is  not  made  to  the  testimony,  but  to  the  interrogatory, 
that  is,  so  far  as  the  depositions  of  Wi*ay  and  Young  are  con- 
cerned. Young  was  the  agent  of  Wray,  had  charge  of  the 
property,  was  authorized  by  Wray  to  make  a  sale,  and  in 
pursuance  of  the  authority  made  the  sale  of  the  property 
mentioned  in  the  complaint  to  Tomlinson.  Wray  was  the 
owner  of  the  property  and  indebted  to  Love,  who  was  seek- 
ing to  subject  the  property  to  the  satisfaction  of  his  judg- 
ment. The  sole  question  in  issue  was  whether  or  not  the 
transfer  so  made  by  Young  as  the  agent  of  Wray  to  Tomlinson 
was  made  with  intent  to  hinder,  delay  and  defraud  creditors. 
This  issue  was  determined  in  favor  of  plaintiff,  and  it  is  in- 
sisted that  the  testimony  received  in  response  to  the  inter- 
rogatories propounded  was  calculated  to  influence  the  jury, 
and  for  that  reason  the  judgment  should  be  reversed. 

It  may  be  true  that  interrogatories  of  this  character  are 
not  permissible ;  and  we  can  concede  that  there  is  a  division 
of  opinion  in  the  courts  upon  this  question.  The  objection, 
in  our  opinion,  to  the  interrogatories  comes  too  late.  The 
taking  of  the  depositions,  the  propounding  of  interrogatories 
on  the  part  of  plaintiff  are  all  admitted  to  be  regular  and  in 
conformity  with  the  provisions  of  the  statute.  The  inter- 
rogatories were  crossed  by  the  defendant  and  the  entire  dep- 
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ositions  were  taken  without  objection  on  the  part  of  defend* 
ant  until  the  trial.  We  think  they  should  have  been  made  at 
the  time  they  were  submitted. 

A  party  objecting  to  an  interrogatory  filed  before  the  is- 
suing of  a  commission  to  take  a  deposition  should  specify 
the  ground  of  the  objection  in  order  that  the  adverse  party 
may  have  an  opportunity  to  vary  the  interrogatory.  Allen 
V,  Balcock^  15  Pick.  56. 

If  an  answer  to  an  interrogatory  contain  a  detail  of  facts 
which  the  opposite  party  did  not  anticipate,  and  touching 
which  he  was  not  prepared  to  file  cross-interrogatories,  the 
objection  lies  to  the  form  of  the  interrogatory  and  not  to 
the  extent  of  the  answer,  and  it  is  too  late  after  the  party 
objecting  has  joined  in  the  commission  and  filed  cross- 
interrogatories.  Weeks  on  Law  of  Depositions,  §399. 
But  not  begging  the  question  we  are  prepared  to  assert  that 
the  interrogatories  propounded  were  proper  and  legitimate. 
In  the  case  of  Seymour  v.  Wilson^  14  N.  Y.  667,  it  was  held: 
*^  On  an  issue  of  fact  as  to  whether  an  assignment  or  trans- 
fer of  property  was  made  to  hinder,  delay  or  defraud  cred- 
itors, it  is  competent,  where  the  assignor  is  a  witness,  to 
inquire  of  him  whether  in  making  the  assignment  or  transfer 
he  intended  to  delay  or  defraud  his  creditors."  And  con- 
tinuing, Denio,  C.  J.,  said :  ^^  Fraud  against  creditors  always 
consisted  in  the  corrupt  intent  of  the  parties  to  the  transac- 
tion. ♦  *  *  In  this  case  the  party  who  made  the  alleged 
fraudulent  transfer  was  a  competent  witness,  and  he  was 
examined  as  to  the  facts  of  the  transaction  by  the  plaintiff, 
who  sought  to  set  aside  the  conveyance.  It  may  be  that 
the  circumstances  disclosed  by  him  would  lead  to  the  con- 
clusion that  the  assignment  was  fraudulent,  notwithstanding 
anything  which  he  might  say  as  to  his  motives  in  making  it. 
That  was  a  question  for  the  referee  to  determine  after  he 
had  heard  all  the  testimony  respecting  it,  and  it  is  one  upon 
which  we  express  no  opinion.  There  are  cases  which  pre- 
sent circumstances,  in  themselves  conclusive  evidence,  of  a 
fraudulent  intent ;  and  thei'e  no  proof  of  innocent  motives^ 
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however  strong,  will  overcome  the  legal  presumption.  *  •  * 
But  where  the  facts  do  not  necessarily  prove  fraud,  but  only 
tend  to  that  conclusion,  the  evidence  of  the  pai-ty  who  made 
the  conveyance,  when  he  is  so  circumstanced  as  to  be  a  com- 
petent witness,  should  be  received  for  what  it  may  be  con- 
sidered worth."  Cunningham  v.  Freeborn^  11  Wend.  241. 
This  doctrine  is  supported  by  the  following  cases : — Steams 
V.  Gos%elin^  58  Vt.  38;  Snow  v.  Paine^  114  Mass.  520; 
Wheeldon  v.  Wihan^  44  Me.  11 ;  Hide  v,  Taylor^  45  N.  H. 
405 ;  Aivdenon  v.  Wehe,  62  Wis.  401 ;  Qeer  v.  The  State^ 
58  Ind.  421;  Berkey  v.  Judd,  22  Minn.  287;  Wharton's 
Law  of  Evidence,  vol.  1,  §§482,  508;  Bedell  v.  Chase,  84 
N.  Y.  886. 

The  foregoing  authorities,  we  think,  satisfactorily  estab* 
lish  the  right  of  plaintiff  to  propound  the  interrogatories 
objected  to,  and  fully  sustain  the  right  of  Young  to  testify 
as  to  his  intention  and  purpose  at  the  time.  It  must  be 
borne  in  mind  that  Young  was  the  agent  of  Wray,  author- 
ized to  make  the  sale  of  the  property ;  that  he  did  make  the 
sale  of  the  property  and  was  a  party  to  the  transaction  which 
the  plaintiff  sought  to  attack. 

It  is  ti-ue  that  a  witness  is  not  to  be  permitted  to  testify 
as  to  the  motive  by  which  another  person  is  or  has  been 
actuated,  yet  where  a  party  is  examined  as  to  his  own  con- 
duct he  may  be  asked  as  to  his  motive,  his  testimony  as  to 
such  motive  being  based  not  on  inference  but  on  conscious- 
ness.   Wharton  on  Law  of  Evidence,  vol.  1,  §  508. 

The  objection  to  the  testimony  of  Tomlinson.  to  the  effect 
that  he  did  not  have  any  other  purpose  in  buying  this  pro- 
perty from  Wray  than  his  own  special  benefit,  we  think  is 
without  force,  as  it  was  perfectly  competent  for  him  to  prove 
the  circumstances  of  the  transaction  and  whether  or  not  he 
in  good  faith  purchased  the  property  for  his  sole  benefit,  or 
whether  he  was  directly  or  indirectly  interested  in  the  con- 
spiracy with  Wray  and  Young  to  hinder,  delay  and  defmud 
the  creditors  of  Wray. 

A  thorough  reading  of  the  record  convinces  us  that  the 
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cause  was  fairly  tried  to  the  jury  under  the  instructions  of 
the  court,  to  which  not  the  slightest  objection  or  reference 
has  been  made,  and  we  do  not  feel  that  there  is  anything 
apparent  in  the  record  which  would  warrant  us  in  disturb- 
ing the  verdict,  and  so  far  as  the  evidence  is  concerned, 
under  the  repeated  rulings  of  this  court  and  the  supreme 
court,  we  would  not  be  justified  in  reversing  the  judgment. 
That  there  was  sufficient  and  proper  evidence  upon  which 
the  verdict  of  the  jury  was  based  cannot  be  doubted. 
The  judgment  must  be  affirmed. 

Affirmed, 


♦^•( 


Irving  C.  Lewis  and  James  C.  Dobbins,  Appellants, 
V.  Susy  M.  Ferguson,  Appellee. 

A.cnoir  on  Ground  of  Loss  by  Nboligbncb — ^Pbaotice. — The  single 
issues  presented  by  the  pleadings  were,  a  charge  of  negligence 
against  the  defendants  in  the  care  of  certain  personal  property  of 
the  plaintiff,  and  the  amount  of  the  loss  thereby  sustained  by  the 
plaintiff.  The  jury  found  by  their  verdict,  and  in  response  to  in- 
terrogatories submitted,  that  defendants  were  custodians  of  the 
property  mentioned  with  authority  to  sell  and  apply  the  proceeds 
on  a  promissory  note  given  by  the  plaintiff  to  one  of  them,  and  that 
a  portion  of  the  property,  of  the  value  of  $250,  was  lost  or  stolen 
through  the  negligence  of  the  defendants.  Thereupon  defendants 
moved  the  court  for  leave  to  credit  on  plaintiff  s  note  the  value  of 
the  goods  lost,  and  that  judgment  be  rendered  on  the  verdict  In 
favor  of  the  defendants,  assigning  as  an  additional  ground  that  the 
loss  claimed  should  have  been  asserted  by  plaintiff  in  a  certain  ac- 
tion for  accounting,  brought  by  her  against  the  defendants;  but 
the  court  denied  the  motion  and  entered  up  judgment  for  the 
plaintiff.  In  such  case,  in  the  absence  of  the  evidence  produced  at 
the  trial  the  judgment  must  be  affirmed. 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  W.  W.  Dale,  for  appellants. 

Mr.  W.  J.  Edwabds,  for  appellee. 
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Richmond,  P.  J.  By  the  record  in  this  case  it  appears 
that  Susy  M.  Ferguson,  appellee  herein  and  plaintiff  below, 
was  the  owner  and  in  possession  of  certain  personal  property, 
a  portion  of  which  was  included  in  a  chattel  mortgage  for 
the  purpose  of  securing  the  payment  of  a  promissory  note 
payable  to  Irving  C.  Lewis,  and  that  she  delivered  this  per* 
Bonal  property  together  with  unmortgaged  property  and  the 
possession  of  her  dwelling-house  to  the  defendants,  Lewis 
and  Dobbins,  with  the  understanding  that  they  should  pro- 
ceed to  sell  the  personal  property  and  credit  the  proceeds  of 
such  sale  upon  the  note,  and  that  all  unsold  property  should 
be  returned  to  plaintiff. 

In  the  complaint  it  is  alleged  that  the  defendants  and  their 
servants  so  negligently  and  carelessly  conducted  themselves, 
that  while  they  so  remained  in  possession  of  the  dwelling- 
house,  together  with  the  property  mentioned  in  the  com- 
plaint, a  certain  portion  of  it  was  taken  away  by  some  per- 
son or  persons  unknown,  and  thereby  the  same  was  wholly 
lost  to  plaintiff,  to  her  damage  in  the  sum  of  $450.65. 

The  defendants  specifically  deny  the  averments  in  the 
complaint,  and  allege  that  they  never  received  the  property ; 
and  that  the  property  they  did  receive  was  sold  and  the 
amount  credited  upon  the  mortgage. 

From  the  foregoing  it  will  be  seen  that  the  question  at  is- 
sue was  whether  the  plaintiff,  Susy  M.  Ferguson,  delivered 
to  defendants  certain  property  which  they  agreed  to  account 
for  or  return,  and  whether  or  not  a  portion  of  the  property 
so  delivered  was,  while  in  possession  of  defendants,  lost  to 
plaintiff  through  the  carelessness  or  neglect  of  defendants. 

The  cause  was  tried  to  a  jury,  and  from  the  very  limited 
abstract  of  record  we  learn  that  the  jury  were  requested  to 
return  a  special  finding  to  the  court.  Upon  trial  the  jury 
found  as  follows  : — 

"  We,  the  jury,  find  the  issues  joined  for  the  plaintiff,  and 
assess  her  damages  against  Lewis  and  Dobbins  at  two  hun- 
dred and  fifty  dollars." 
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Questions: — 

1.  Were  the  defendants,  Lewis  and  Dobbins,  authorized 
by  the  plaintiff  to  sell  the  unmortgaged  property  which  de* 
fendants  did  sell  ?    Answer.  Yes. 

2.  What  was  the  value  of  the  unmortgaged  property 
which  was  sold?    Answer.    Three  hundred  and  two  dollars* 

8.  Were  the  goods  mentioned  in  the  second  cause  of  ac? 
tion,  or  any  portion  of  them,  lost  to  the  plaintiff  through  the 
carelessness  or  negligence  of  the  defendants,  Lewis  and 
Dobbins  ?  If  so  what  were  the  goods  lost  or  stolen  ?  An- 
swer. Tes,  to  first  clause  of  this  question*  Answer.  To 
second  clause  of  question.  Goods  as  per  appended  list  were 
lost  or  stolen. 

4.  If  you  answer,  yes,  to  this  third  question,  what  was 
the  value  of  that  property?  Answer.  Two  hundred  and 
fifty  dollars. 

Thereupon  defendants  moved  for  judgment  on  the  verdict 
and  assigned  the  following  reasons : — Because  it  appears  from 
the  record,  to  wit,  the  complaint,  answer  and  verdict,  that 
the  defendants  were  authoiized  by  plaintiff  to  sell  the  pro- 
perty mentioned  in  the  complaint,  and  credit  the  proceeds 
arising  from  such  sale  on  the  Lewis  chattel  mortgage,  and 
because  the  plaintiff  should  have  included  the  property  men- 
tion in  the  action  for  an  accounting  brought  by  said  plaint- 
iff against  said  defendants  in  cause  No.  9180  in  this  court, 
and  because  the  defendant,  Lewis,  offers  hereby  to  credit 
said  plaintiff  with  the  value  of  the  goods  lost  through  de- 
fendants as  appears  in  said  verdict,  to  wit,  $250  on  said 
chattel  mortgage  debt,  in  the  said  action  for  an  accounting 
in  cause  No.  9180. 

The  motion  was  denied  and  defendants  pray  an  appeal. 

The  evidence  in  the  case  is  not  saved  by  the  bill  of  excep- 
tions, or  recited  in  the  abstract  of  record.  The  briefs  filed 
by  the  respective  parties  leave  us  in  some  doubt  as  to  what 
our  conclusion  might  be  if  the  cause  was  properly  presented 
by  the  transcript  innd  bill  of  exceptions.  But  in  the  absence 
of  such  a  record  we  are  utterly  unable  to  determine  what 


524  Lewis  bt  al.  y.  Fbbgusok.  [Jan.  T., 

should  be  done,  and  inasmuch  as  the  jury  have  passed  upon 
the  single  issue  made  by  the  pleadings  against  the  defend- 
ants, and  the  court  has  adopted  such  finding  and  entered 
judgment  thereon,  we  are  warranted  in  saying  that  the  judg- 
ment must  be  affirmed. 

Affirmed. 
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ACCJOMMODATION  PAPER:  See  PROMISSORY  NOTES,  8,  9. 

ADMINISTRATION  OF  ESTATES:  See  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

AFTER-ACQUIRED  TITLE: 

Attempt  to  Recoveb  fob  Ikjttbies  to  Lakd  on  After- acquibed 
Title. — One  who  is  in  possession  of  land  under  a  pre-emption  claim  at 
the  time  of  injury  thereto,  but  who,  after  bringing  a  suit  for  recov- 
ery of  the  damages,  abandoned  his  pre-emption  filing  and  initiated  a 
new  title  by  a  homestead  entry,  cannot  maintain  such  suit  on  his  after- 
acquired  title.  In  such  case  it  is  error  for  the  court  to  receive  evidence 
of  an  injury  to  the  land  committed  prior  to  the  inception  of  the  title 
put  in  evidence  by  the  plaintiff.    Land  and  Water  Co.  v.  Morris^  401. 

AGENT:  See  PRINCIPAL  AND  AGENT. 

AGREEMENT:  See  CONTRACTS. 

AMENDMENT: 

1.  Amendment  of  Course. — A  defendant  may  amend  an  answer 
which  has  been  demurred  to  before  trial  of  the  issue  of  law,  as  of  course 
and  without  entry  of  an  order  permitting  it,  provided  he  serve  the  op- 
posite party  with  notice  and  copy  of  the  amendment,  as  required  by  the 
civil  code.  Otherwise  the  issue  of  law  raised  by  the  demurrer  is  not 
disposed  of,  and  a  trial  of  the  case  would  be  irregpilar.  McDonald  v. 
HaUicy,  a03. 

2.  Erbob  to  Tbt  Cause  without  notice  of  Amendment. — A  plaint- 
iff who  has  appeared  in  an  action,  although  a  non-resident  of  the  state 
and  his  attorney  absent  therefrom,  is  entitled  to  notice  of  the  amend- 
ing of  the  defendant's  answer,  by  service  on  the  clerk  of  the  court,  and 
it  is  error  for  the  court,  under  such  circumstances,  and  without  service 
of  notice,  to  try  the  cause  on  the  day  the  amendment  is  made,  the 
plaintiff  being  thereby  deprived  of  his  day  in  court  and  opportunity  to 
be  heard.    lb. 

ANIMALS  RUNNING  AT  LARGE:  See  ALSO  VICIOUS  ANIMALS : 

Liability  of  Railway  Company  fob  Stock  Killed.— Although 
the  statute  makes  railroad  companies  liable  in  damages  to  the  owners 
of  domestic  animals  killed  or  injured  by  their  trains,  yet  where  such 
animals  are,  at  the  time  of  the  accident,  running  at  large,  contrary  to 
the  provisions  of  another  section  of  the  statute,  and  the  injury  thereto 
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results  without  wilful  or  gross  negligence  on  part  of  the  railroad  com- 
pany, it  is  not  liable  in  damages.    Bailrocul  Co.,  v.  Stewoartj  227. 

APPEALS:  See  also  PRA.CTICE  IN  COURT  OP  APPEALS: 

1.  Dismissal  of  Appeal  fob  Failubb  to  Sebyk  NoncB. — ^The  re- 
quirement of  the  act  of  1885,  that  in  an  appeal  from  a  county  court  to  a 
district  court  if  the  appeal  be  not  taken  on  the  day  the  judgment  is 
rendered  the  appellant  shall  serye  notice  of  the  appeal  upon  the  appelr 
lee,  or  his  attorney,  within  five  days  after  it  is  taken,  or  the  appellee 
may  haye  the  judgment  affirmed  or  the  appeal  dismissed,  is  mandatory, 
and  vests  the  district  court  with  no  discretion  as  to  its  enforcement. 
Webber  v.  Brieger,  92. 

2.  Whsk  Appeal  Takeit. — An  appeal  is  not  taken  or  perfected  until 
the  appeal  bond  is  approved.    lb. 

8.  Appeal  to  Supbeme  Coubt. — ^An  appeal  to  the  supreme  court 
from  the  judgment  of  a  county  court  for  costs  only,  perfected  before 
passage  of  the  act  creating  the  court  of  appeals,  is  governed  by  the  law 
in  force  at  the  time  the  appeal  was  taken  notwithstanding  its  subse- 
quent transfer  to  the  latter  court.  Co.  ComWa  v,  Miiu  db  SmelVg  Co.^ 
125. 

4.  FoBM  OF  Appeal  Bond. — ^It  is  not  essential,  in  order  to  bind  the 
obligors  in  an  appeal  bond,  that  it  should  be  drawn  in  the  specific  form 
expressed  in  the  statute;  it  is  enough  if  the  instrument  substantially 
conforms  to  the  statutory  provisions.     Case  o.  Daniels,  116. 

5.  Liability  of  Subett  in  Appeal  Bond. —  The  omission  of  the 
name  of  the  surety  from  the  face  of  an  appeal  bond  and  from  its  recitals 
does  not  release  him  from  liability,  where  he  signed  the  bond  and 
justified  as  surety.    lb. 

6.  Affibmanoe  of  Judobcent  of  County  Coubt  on  Appeal  to 
DiSTBiOT  Coubt. — An  appeal  from  the  judgment  of  a  county  court  to 
the  district,  under  the  act  of  1885,  not  being  taken  on  the  day  the  judg- 
ment was  rendered,  and  notice  thereof  not  being  served  on  the  opposite 
party  in  time  and  manner  required  by  the  statute,  the  appellee  was  en- 
titied  to  an  affirmance  of  the  judgment.  This  right  was  not  waived  by 
failure  of  his  counsel  to  move  for  the  affirmance  on  the  first  day  of  the 
succeeding  term  of  the  district  court,  although  tiie  judge  on  that  day 
noted  the  case  for  jury  trial  on  the  preliminary  call  of  the  docket. 
Hayes  v.  James,  130. 

7.  Appeal  by  Intebvenob  to  Distbict  Coubt— Evidence. — In  an 
appeal  by  an  intervener  from  a  judgment  of  a  county  court,  rendered 
against  himself  and  the  defendant  therein,  to  the  district  court,  the 
plaintiff  in  the  action  is  not  entitled,  as  against  the  intervener,  to  intro- 
duce in  evidence  on  the  trial  in  the  district  court  the  pleadings  and 
judgment  of  the  county  court  They  can  be  used  for  all  Intimate 
purposes  without  being  put  in  evidence.    Haraszthy  v.  Shandelj  137. 

8.  Appeal  fbom  Action  of  Boabd  of  County  Commissionebs.— • 
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The  statute  entrusts  the  board  of  county  commissioners  with  the  care 
and  protection  of  county  affairs,  including  the  malring  of  contracts, 
and  the  allowance  and  payment  of  all  bills  which  may  be  incurred  on 
Its  account  It  likewise  gives  a  right  of  appeal  to  the  district  court 
from  the  action  of  the  board  disallowing  a  claim,  but  only  when  its  ac- 
tion is  final,  and  without  the  right  of  further  consideration  reserved. 
The  defeat  of  a  motion  to  allow  a  biU,  followed  by  its  reference  to  the 
county  attorney  for  investigation  and  report,  is  not  such  final  action  as 
the  statute  contemplates  in  the  provision  granting  the  right  of  appesd. 
Board  qf  Co.  CommWa  v.  McCormickj  319. 

0.  Dismissal  of  Appbal  fob  Failttbs  to  Sebvb  Notick. — A  condi- 
tion precedent  to  the  perfection  of  an  appeal  from  a  county  court  to  a  dis- 
trict court,  under  the  act  of  1885,  is  the  service  of  a  notice  of  the  taking 
of  the  appeal  in  the  opposite  party,  or  his  attorney.  The  failure  to 
serve  such  notice,  although  the  appeal  has  been  otherwise  regularly 
perfected,  justifies  its  dismissal  on  motion  of  the  appellee.  MUchett  v. 
Vodke^  111. 

10.  Ak  Appeal  must  be  Pbaybd  within  Five  Days.— To  constitute 
a  valid  appeal  from  the  judgment  of  a  trial  court  to  this  court  under 
the  statute  of  1889,  the  appeal  must-be  prayed  within  five  days  from  the 
rendition  of  the  judgment.  Intervening  motions  to  vacate  the  judg- 
ment,— ^for  new  trial,  and  the  like,  do  not  relieve  from  the  statutory 
requirement.    Bindlinger  v.  Jewell,  340. 

ARTICLES  OF  SEPARATION: 

COITTBAGT    WITH    DlYOBCED    WiFE    MADE    AFTEB    DeCBEE    OF   Dl- 

TOBCE. — ^A  decree  of  divorce  obtained  by  a  husband  against  his  wife 
does  not,  of  its  own  force,  release  him  from  his  obligation  to  pay  the 
wife  a  sum  of  money  monthly  for  her  support  during  their  Beparation, 
as  stipulated  in  articles  of  separation  previously  entered  into  between 
them,  at  least,  when  no  provision  for  alimony  is  made  in  the  decree.  A 
new  agreement  made  after  the  divorce,  whereby  the  husband  is  released 
from  the  former  by  obligating  himself  to  pay  the  wife  a  certain  sura 
monthly  08  long  as  ehe  remains  unmarriedf  imports  a  valuable  consider- 
ation, which  is  suflEicient  to  sustain  it.    Jones  v.  Jones,  28. 

ASSAULT  AND  BATTERY:  See  CRIMINAL  LAW,  8,  4. 
ASSIGNMENTS : 

1.  ASSIONMENT  OF  A  SPECIFIC  FUND  TO  PBEFERBED  CBEDITOBS. — 

The  assignment  of  a  fund  by  an  insolvent  debtor  to  one  of  his  creditors, 
made  for  the  benefit  of  the  assignee  and  a  certain  other  creditor,  is  not 
invalidated  by  the  subsequent  act  of  the  latter  creditor  in  transferring 
his  claim  for  collection  and  without  consideration  to  the  assignee,  or  by 
the  acts  of  the  two  favored  creditors  in  agreeing  upon  a  ratable  distri- 
bution of  the  fund  between  them,  it  not  being  sufficient  to  pay  their 
claims  in  full.    Marks  v,  Anderson,  1. 
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2.  Attempt  to  Reach  Assigioed  Fukd  m  Hands  op  Hoij>bb. — 
In  proceedings  brought  by  a  non-preferred  creditor  of  an  insolvent  debt- 
or to  reach  a  fund  due  the  debtor  in  the  hands  of  the  holder  thereof, 
but  which  had  been  assigned  by  the  debtor  to  certain  preferred  credi- 
tors, the  issues  raised  upon  the  Intervention  of  the  assignee  being  the 
Talidity  of  the  assignment,  and  whether  a  surplus  existed  after  satis- 
faction of  the  preferred  claims,  in  the  absence  of  evidence  to  establish 
affirmatively  either  issue,  the  court  was  justified  in  ordering  the  deliv- 
ery of  the  fund  to  the  assignee.    16. 

3.  Liability  of  Assignor  of  Pbomissort  Note. — ^The  assignor  of 
a  promissory  note  is  never  liable  on  the  default  of  the  maker  unless 
the  holder  lias  first  obtained  judgment  against  the  maker  with  return 
of  execution  unsatisfied,  or  by  hi's  proof  brings  himself  within  some 
statutory  exceptions.     Chicago  Invest.  Co.  v.  Harrisofiy  466. 

4.  Assignee  o^  Pbomissory  Note. — Knowledge  of  defenses  to  a 
promissory  note  in  the  hands  of  an  assignee  must  be  affirmatively  es- 
tablished and  cannot  be  inferred  by  a  jury  from  proof  only  of  the  exist- 
ence of  facts  of  this  character.     Tourtelotte  v.  Brown^  406. 

5.  Liability  of  Maker  of  Accommodation  Paper. — ^When  an  in- 
dividual executes  and  delivers  his  promissory  note  as  accommodation 
paper,  and  thus  permits  it  to  pass  out  of  his  hands  into  the  commercial 
world,  he  thereby  becomes  liable  for  its  payment,  and  it  is  no  defense, 
as  against  a  bona  fide  holder,  that  the  party  for  whose  benefit  it  was 
given  promised  not  to  use  or  transfer  it    Pendleton  v.  Sinissaertj  508. 

ATTACHMENT: 

1.  Attachment — Traverse  of  Affidavit. — ^An  affidavit  for  at- 
tachment stating  the  single  ground  therefor,  **that  the  defendant  has 
failed  to  pay  the  price  of  articles  delivered  to  him  which  he  should 
have  paid  for  on  the  delivery  thereof,"  when  duly  traversed  by  the 
defendant  presents  an  issue  requiring  affirmative  proof  by  the  plaintiff 
to  sustain  either  the  attachment  or  the  cause  of  action.  Miller  v.  Ood- 
frey  A  Co.,  177. 

2.  Proof  of  Debt  under  Traverse  of  Affidavit. — An  admission 
by  the  defendant  of  an  unpaid  balance  of  account  to  the  plaintiff,  coupled 
with  the  statement  that  it  has  not  been  paid  because  not  yet  due,  does 
not  give  plaintiff  a  statutory  right  to  judgment.  Under  the  traverse  of 
the  ground  of  attachment  proof  is  still  required  of  a  contract  to  pay  on 
delivery,  and  that  payment  was  demanded.    lb. 

8.  Construction  of  Paragraph  10,  sec.  92,  Civil  Code. — The 
tenth  ground  of  attachment  in  Sec.  92  of  the  Civil  Code  was  intended 
to  cover  cases  where  possession  of  goods  was  fraudulently  obtained 
under  promise  to  pay  for  same  on  delivery.    lb. 

4.  A  Ground  of  Attachment  not  Aided  by  Inconsistent  Pro- 
visions.— The  provisions  of  section  94  of  the  Civil  Code  are  so  repug- 
nant to  the  grounds  of  attachment  stated  in  paragraphs  10  and  11  of  the 


Indb.t.  629 

section  92,  as  to  be  irreconcilable.  An  attachment  issued  under  the 
former  section  for  a  debt  or  liability  not  yet  due  cannot  be  aided  by  the 
authority  of  the  latter  provisions,  granting  the  writ  on  failure  or  refusal 
to  pay  a  debt  that  is  due.    I&. 

BAKES:  See  CORPORATIONS. 

BILLS  OF  EXCEPTION:  See  PRACTICE  IN  COURT  OP  APPEALS, 
28,  27. 

BILL  OP  SALE:  See  PRACTICE  IN  CIVIL  ACTIONS,  87. 

BONDS: 

1.  Afpbal-bond  8I017ED  BT  SURETY  ow  CoNDiTioBr.  —  Though  a 
surety  signs  an  appeal-bond  on  condition  that  it  shall  not  be  delivered 
until  signed  by  another  surety,  where  he  delivers  it  to  the  principal, 
who  files  it  in  disregard  of  the  condition,  the  instrument  being  regular 
on  its  face  and  there  being  nothing  to  put  either  clerk  or  obligee  on  in- 
quiry regarding  it,  such  surety  is  estopped  to  say  that  the  bond  is  not 
binding  on  him.     Cooper^  Adm'x^  v.  DeMainville,  16. 

2.  Judgment  on  Appea]>bond  against  Administbatob. — In  an 
action  against  an  administrator  upon  an  appeal-bond  executed  by  the 
intestate,  in  his  lifetime,  it  is  error  to  render  judgment  for  the  full 
penalty  of  the  bond,  the  damages  proven  being  a  smaller  sum,  with  an 
order  that  execution  issue  therefor.  The  judgment  should  provide  for 
its  discharge  on  payment  of  the  damages,  the  latter  to  be  paid  in  due 
course  of  administration.    lb. 

8.  FoBM  OF  Appeal-bond. — It  is  not  essential,  in  order  to  bind  the 
obligors  in  an  appeal-bond,  that  it  should  be  drawn  in  the  specific  form 
expressed  in  the  statute;  it  is  enough  if  the  instrument  substantially 
conforms  to  the  statutory  provisions.     Case  v.  DanielSy  116. 

4.  Liability  of  Surety  in  Appeal-bond. — The  omission  of  the 
name  of  the  surety  from  the  face  of  an  appeal-bond  and  from  its  re- 
citals does  not  release  him  from  liability,  where  he  signed  the  bond  and 
justified  as  surety.    J7>. 

6.  Action  on  Guardian's  Bond. — It  is  not  essential  to  a  recovery 
against  sureties  on  a  guardian's  bond,  in  an  action  against  them  in  be- 
half of  the  minors  for  breaches  of  its  conditions  by  the  guardian,  that 
the  guardian  be  made  a  party  to  the  action,  or  that  a  judgment  should 
have  first  been  obtained  against  him  which  he  had  failed  to  satisfy. 
OebKard  v.  Smithy  842. 

BUILDING  AND  LOAN  ASSOCIATIONS: 

BxTiLDiNG  Associations— By-laws — ^Impairing  Vested  Rights.— 
Plaintiff  became  a  member  of  defendant  building  association  at  a  time 
when  a  by-law  thereof  provided  that  "  all  non-borrowing  stockholders 
wishing  to  withdraw  shall  be  privileged  so  to  do  upon  giving  notice  to 
the  directors  of  his  or  her  intention,  and  shall  be  entitled  to  receive 
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the  amount  of  inBtalmeiits  actually  paid  in,  without  interest"  Held, 
that  plaintifiTs  right  of  withdrawal  was  a  vested  right,  of  which  defend- 
ant could  not  deprive  him,  without  his  consent,  by  a  subsequent  repeal 
of  the  by-law.    Building  A  Loan  Asa'n  v,  Xewis,  127. 

BY-LAWS:  See  CORPOR-4.TIONS,  7. 

CAKAL  COMPAKIES:  See  CORPORATIONS. 

CHATTEL  MORTGAGE. 

1.   MORTOAQE   OF   PERSONALTY  RSTAIKING  PrIVILBGE  TO  SeLI*. — ^A 

mortgage  of  personal  property  which  provides  that  the  mortgagor  may 
retain  possession  of  the  property  until  maturity  of  the  mortgage  debt, 
with  the  right  to  use  the  property  and  to  dispose  of  it  in  the  ordinary 
methods  and  channels  of  trade,  and  without  an  obligation  to  account 
for  the  proceeds  of  sale,  is  as  against  all  but  bona  Jlde  purchasers  for  a 
valuable  consideration  void,  as  to  existing  creditors  of  the  mortgagor. 
Earhiaon  v,  T^fU,  140. 

2.  Chattel  Mortoaobs  as  betwkbk  thb  Pabtibb. — ^As  between 
parties  to  the  transaction  no  particular  form  of  instrument  is  requisite 
for  the  creation  of  a  valid  security  on  personal  property.  It  may  rest 
in  parol,  or  be  evidenced  by  a  written  instrument  A  written  pledge 
which  does  not  contain  the  statutory  provision  for  the  retention  of  the 
property  by  the  mortgagor  is  good  against  all  but  creditors  and  bona 
jlde  purchasers  without  notice.  It  is  therefore  good  against  one  who 
purchases  the  property  at  a  foreclosure  sale  under  a  subsequent  invalid 
mortgage.    lb, 

8.  A  Purchaser's  Promise  to  Pat  EKCtnfBRANCB  not  oollateb- 
AL. — ^A  promise  made  by  the  purchaser  of  a  crop  of  oats,  on  which  there 
was  a  chattel  mortgage,  to  pay  the  mortgage  debt  as  a  part  of  tiie  prioe 
of  the  crop,  is  not  a  collateral  promise  within  the  statute  of  frauds. 
Mulvany  v.  OroM,  112. 

4.  Rights  of  Prior  and  Sdbsbqitent  Mobtoaobbs.— Subsequent 
mortgagees  who  take  their  security  during  the  life  of  the  prior  mort- 
gage, and  with  full  knowledge  of  it,  take  subject  to  its  lien,  and  acquire 
no  other  or  greater  rights  in  the  property  than  are  possessed  by  the 
mortgagor.  They  do  not  occupy  the  position  of  bona  Jlde  purchasers 
for  value,  but  take  subject  to  the  provisions  of  the  prior  mortgage, 
acquiring  only  the  right  of  redemption  as  it  may  enure  to  the  mort- 
gagor. Failure  of  the  prior  mortgagee  to  use  diligence  in  taking 
possession  of  the  property  on  maturity  of  his  demand  does  not  invali- 
date his  security  as  to  them.    Cassidy  v.  Harrelson^  458. 

5.  Mortgages  given  to  secure  Pre-existing  Debts. — ^Mortgagees, 
who  take  security  on  property  with  no  other  consideration  to  support 
it  than  a  pre-existing  indebtedness,  do  not  come  within  the  provisions 
of  the  law  which  define  the  rights  of  creditors,  or  purchasers  for  value, 
as  a  new  consideration  and  not  merely  a  new  security  for  an  old  debt 
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is  contemplated  thereby.  Such  mortgagees  are  not  in  position  to  com- 
plain  that  a  prior  mortgagee,  for  a  valuable  consideration  passing  at 
the  time  of  obtaining  his  security,  has  not  been  diligent  in  taking  pos- 
session of  the  property  on  the  maturity  of  liis  claim.    lb. 

6.  When  Rights  of  Pbioh  Mobtoa«ieb  Fobfbitbd  bt  Dbi<at.~^ 
The  rule  is  different  in  case  of  a  contest  between  two  mortgagees  of  the 
same  property,  where  the  subsequent  mortgage  is  based  on  a  new  con- 
sideration, and  given  after  the  maturity  of  the  original  mortgage,  and 
without  knowledge  of  its  existence,  on  property  in  tiie  possession  of 
the  mortgagor.  In  such  case  the  rights  of  the  original  mortgagee 
would  be  forfeited  by  want  of  diligence.    16. 

7.  Intbbventiokt  by  Subsequent  Mobtoaoees  in  Action  fob  Pos- 
session.— In  an  action  brought  by  the  original  mortgagee  against  the 
mortgagor  for  possession  of  the  property  after  default  of  payment, 
subsequent  mortgagees  do  not  become  entitled,  by  intervening  therein, 
either  to  judgment  on  their  claims  against  the  mortgagor,  or  to  an  ad- 
judication as  to  the  right  of  the  plaintiff  to  possession  of  the  property. 
By  the  default  of  payment,  in  such  case,  the  title  vested  in  the  prior 
mortgagee,  and  whatever  rights  the  intervenors  might  have  oould  not 
be  adjudicated  in  that  action.    lb. 

CHATTELS: 

1.  Action  to  Rescind  Salb  of  Chattels. — In  an  action  brought 
by  a  vendor  of  goods  against  a  purchaser  who  has  not  paid  for  the  same 
to  rescind  the  sale  and  recover  the  goods,  on  the  ground  that  the  pur- 
chase was  fraudulent,  the  right  to  rescind  the  sale  and  recover  posses- 
sion does  not  exist  as  against  a  person  who  has,  before  suit  brought,  in 
good  faith  loaned  money  on  the  goods  and  received  possession  thereof 
in  pledge  for  the  loan.    Haraszthy  v.  Shandely  137. 

2.  Pledge  of  Gtoods  fob  Pbe-bxisting  Debt. — ^A  pre-exisUng  debt 
is  a  sufficient  consideration,  in  the  absence  of  fraud  or  conspiracy,  to 
support  a  pledge  of  goods  held  by  the  pledgee  as  against  the  vendor, 
although  the  latter  would  have  had  the  right,  as  against  the  purchaser, 
to  have  rescinded  the  sale  and  recovered  the  goods  on  the  ground  of  a 
fraudulent  purchase.    If). 

3.   MOBTGAGE  OF  PEBSONALTY  RETAINING  PBTVILEGB  TO  SELL. — ^A 

mortgage  of  personal  property  which  provides  that  the  mortgagor  may 
retain  possession  of  the  property  until  maturity  of  the  mortgage  debt, 
with  the  right  to  use  the  property  and  to  dispose  of  it  in  the  ordinary 
methods  and  channels  of  trade,  and  without  an  obligation  to  account 
for  the  proceeds  of  sale,  is,  as  against  all  but  bona  fide  purchasers  for 
a  valuable  consideration  void,  as  to  existing  creditors  of  the  mortgagor. 
Harbison  v.  TufU^  140. 

4.  Sale  and  Deliveby  of  Pbbsonal  Pbopxbty. — The  transfer  of 
horses  in  the  hands  of  an  agistor  in  payment  of  money  previously  loaned 
the  seller,  and  in  further  consideration  that  the  purchaser  assume  the 
bill  for  feeding  then  due.  which  he  does,  and  thereupon  agrees  to  pay 
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• 

for  the  future  care  of  the  horses,  is  a  valid  sale  and  delivery.  Neither 
an  attaching  creditor  nor  an  officer  serving  the  writ  subsequently  issued 
can  acquire  a  lien  on  the  horses,  as  against  the  purchaser,  by  paying  or 
assuming  the  bill  due  the  agistor.    Longnecker  v.  Shields^  264. 

CITIES  AND  TOWNS:  See  MUNICIPAL  CORPORATIONS,  1,  2,  4^7. 

CITY  ORDINANCES: 

1.  City  Obdinanoes — ^Whew  Iwvaxid.— The  attempt  of  a  city  council, 
by  ordinance,  to  prevent  the  prosecution  of  unlawful  business  avoca- 
tions, not  declared  by  any  ordinance  to  be  nuisances,  within  the  city 
limits  without  a  permit  or  license  from  the  city  council,  is  not  author- 
ized by  the  statute  which  confers  on  municipalities  power  to  declare 
what  shall  be  a  nuisance,  and  to  abate  the  same.  Such  an  ordinance  is 
repugnant  to  fundamental  rights  in  that  it  Ir  susceptible  of  being  used 
to  unjustly  discriminate  between  individuals  equally  worthy  and  re- 
spectable, by  permitting  certain  individuals  to  pursue  the  avocations 
mentioned,  while  denying  the  privilege  to  other  persons  of  the  same 
class,  or  by  making  acts  done  by  one  person  penal,  and  imposing  no  pen- 
alty for  the  same  act  when  done  under  lilce  circumstances  by  another. 
May  V,  The  People^  157. 

2.  CoLOB  OF  Title. — In  an  action  of  forcible  entry  and  detainer  it 
appeared  that  plaintiff  was  in  possession  under  a  deed  from  a  railway 
company  which  had  received  a  grant  of  land,  but  the  patent  was  with- 
held pending  a  question  as  to  the  rights  of  the  company.  Defendant 
applied  for  the  land  under  the  homestead  act  and  was  refused,  but  went 
on  a  part  of  the  land  and  built  a  house,  and  both  parties  were  living  on 
the  land  when  the  action  was  commenced.  Held,  that  plaintifTs  color 
of  title  entitled  him  to  his  action  against  one  having  no  title  whatever. 
Jenkins  v.  Tynon^  133. 

COMMERCIAL  PAPER:  See  PROMISSORY  NOTES. 

COMMON  CARRIERS: 

1.  Cabbieb's  Liability. — ^Whatever  the  conditions  of  the  contract 
may  be  between  consignor  and  carrier,  the  latter  cannot  escape  liability 
for  loss  which  may  result  through  his  own  negligence  or  the  malfea- 
sance of  his  employees  to  the  goods  entrusted  to  his  care  for  transpor- 
tation.   Milton  V.  D.  ds  R.  6.  JR.  B.  Co.,  307. 

2.  When  Nonsuit  Ebboneous. — An  action  for  damages  to  nursery 
stock  by  freezing  was  instituted  by  the  consignee  against  the  carrier 
to  whose  care  one  of  the  connecting  lines  had  delivered  the  property, 
and  the  plaintiff^ s  evidence  tended  to  show  that  the  damage  to  the  stock 
occurred  after  the  goods  arrived  at  their  destination,  and  while  they 
were  wrongfully  withheld  by  the  defendant  on  a  charge  for  transporta- 
tion which  it  had  no  right  to  make,  a  through  guaranteed  contract  at  a 
much  lower  rate  having  been  accepted  by  the  original  carrier  at  the 
time  of  the  consignment.    This  evidence  made  out  a  sufficient  prima 
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facie  case  to  entitle  the  plaintiff  to  go  to  tbe  jury.    A  judgment  of  non- ' 
suit  tlierefore  was  erroneous.    lb. 

3.   CONSTBUGTION  OF  CaBRISB^S  CoiITBACT  TO  TbAHSPOBT  GoODS.— 

An  express  company  received  a  package  of  merchandise  for  transpor- 
tation to  "  R.,*'  a  point  not  on  its  line,  which  it  undertook  to  forward 
to  the  station  on  its  line  most  convenient  to  the  point  of  destination 
and  there  deliver  to  other  parties  to  complete  the  transportation.  The 
express  company  had  two  lines  in  that  section  of  the  state,  the  *'  North- 
em"  and  the  *^  Southern,"  the  latter  passing  nearer  '*R.,"  and  the 
nearest  station  being  connected  therewith  by  a  line  of  stage-coaches. 
**  D."  being  a  well-known  point  on  the  *'  Southern'*  route,  the  consignor, 
to  insure  a  speedy  delivery,  caused  the  package  to  be  marked  for  ship- 
ment, **  via  D."  On  its  arrival  at  the  latter  point  the  company's  agent 
stopped  it,  claiming  the  contract  for  transportation  was  completed  un- 
der the  shipping  directions,  by  its  carriage  to  that  station.  He  con- 
ceded that  if  consigned  to  *'  B."  without  the  words  **  via  D.,"  it  would 
have  been  carried  forty  or  fifty  miles  further  to  the  station  nearest 
**  R."  In  an  action  brought  by  the  consignee  for  damages  occasioned 
by  the  delay,  held,  that  tiie  express  company  violated  its  contract  by 
stopping  and  detaining  the  package  at  **  D."  BaUway  Co,  v.  Dewittj 
419. 

4.  SiGNiFiOATiov  OF  Shippiko  Bibsctions. — ^Thc  term  via  is  never 
used  to  designate  a  terminal  point,  and  the  fact  that  the  consignor  di- 
rected that  goods  delivered  a  carrier  for  transportation  to  ^*B.'*  be 
shipped  '*  via  D.,"  which  was  a  point  on  the  route  selected  but  not  the 
nearest  or  most  available  to  **  R.,"  affords  no  ground  of  defense  to  an 
action  for  the  damages  sustained  by  reason  of  their  detention  at  **  D." 
16. 

5.  Measube  of  Damages  fob  FAHiiTBiB  to  Tbahspobt. — The  con- 
tract for  shipment  does  not  contemplate  nor  cover  damages  for  loss  of 
time  by  the  consignee  in  awaiting  the  arrival  of  the  goods  at  the  point 
of  destination,  and  evidence  of  damages  of  this  character  was  inadmis- 
sible. It  was  likewise  error  to  instruct  the  jury  to  consider  such  evi- 
dence in  their  estimate  of  damages.    lb, 

0.  A  Canal  Compastt  is  not  a  Commok  Gabbieb. — There  is  abroad 
distinction  between  tiie  rights,  duties  and  obligations  of  a  common 
carrier  of  goods  for  hire,  and  those  of  a  canal  company  which  contracts 
to  furnish,  sell  and  deliver  given  quantities  of  water  to  consumers  for 
purposes  of  irrigation.  The  functions,  attributes  and  responsibilities 
of  canal  companies  are  essentially  dissimilar  in  many  respects.  Wyatt 
V.  Irrigation  Co.,  480. 

COMMON  LAW. 

1.  Common  Law  Remedies  when  Ayailablb.— Where  a  cause  of 
action  exists  concerning  which  no  specific  remedy  has  been  prescribed 
by  the  legislature,  the  remedy  may  be  as  at  common  law,  except  in  so 
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far  as  th»  <M>mmon  law  ptoeedure  is  modifled  by  the  civil  code.  Hock* 
aday  v.  County  CommUsUmerSf  362. 

2.  RSMBDT  IN  NATUBS  OF  IkDKBITATUB  AasUMPBIT  WHEK  PROPER. 

— The  eode  remedy  oi  a  general  action,  being  the  equivalent,  in  an  en- 
larged degree,  of  imiebitaiuM  oBnanpaU  at  common  law,  and  which 
covered  aU  oases  of  damages  by  intentional  wrongful  acts,  misappro- 
priation of  moneys,  gross  carelessness  or  colpable  negligence,  is  an  ap- 
propriate and  maintainable  remedy  for  the  holder  of  county  warrants 
drawn  upon  aspeeial  fund,  where  the  fund  has  been  illegally  withdrawn 
and  wrongfully  appropriated  to  other  purposes  by  the  agents  of  the 
county  entrusted  with  the  management  of  its  finances.  The  law  does 
not  require  a  creditor  to  proceed  by  an  extraordinary  remedy  to  secure 
money  that  has  no  existence  in  a  special  f  nnd.    lb, 

CONDEMNATION  PROCEEDINGS. 

Instbuotiohs  mjxd  Ykrdiot  in  Condemnation  Pboobbdinos. — 
The  eminent  domain  statute  imperatively  requires  that  the  jury  sworn 
to  determine  the  oompensation  to  be  awarded  the  owner  of  land  con- 
demned shall  pass  on  the  question  of  benefits  to  the  residue  of  the 
owner's  land.  An  instruction,  therefore,  that  there  is  no  evidence  of 
benefits  is  erroneous,  and  it  is  likewise  error  for  the  court  to  overrule 
a  motion  to  set  aside  a  verdict  which  fails  to  show  that  the  subject  of 
benefits  was  considered.    Bailway  Co,  v.  Knight  et  a(.,  219. 

CONSIGNOR  AND  CONSIGNEE:  See  COMMON  CARRIER. 

CONSTITUTION. 

1.  OoNSZBUOTiON  OF  CoNBTiTDTiONSi — ^A  Constitution,  not  being  the 
beginning  of  a  community,  nor  the  origin  of  private  rights,  is  to  be  con- 
strued as  declaratory  of  and  not  destructive  of  the  rights  and  powers 
enjoyed  by  the  people  before  its  adoption.  Armstrong  v,  Larimer  Ditch 
Co,,  40. 

2.  CoNSTiTunoNAii  Reooonition  of  Existing  Rights. — ^The  right 
to  water  for  purposes  of  irrigation  existed  prior  to  legislation  on 
the  subject,  and  prior  appropriations  of  water  were  recognized  by  the 
consUtution,  but  in  no  way  attempted  to  be  affected  by  its  provisions. 
lb. 

3.  A  RiOBT  to  the  Use  of  Water  is  Propebtt.— The  right  to  the 
use  of  water  secured  by  legal  appropriation  is  property,  and  a  proper 
construction  of  the  various  provisions  of  the  constitution  on  the  subject 
harmonizes  that  instrument  with  the  declaration  of  the  Bill  of  Rights, 
^*  that  private  property  shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation."    lb. 

4.  Superiority  of  Water  Rights  Acquired  rbfore  Constitu- 
tion.— The  provisions  of  9§5,  6,  art  XYI.,  of  the  constitution,  relating 
to  the  unappropriated  waters  of  the  natural  streams,  and  the  right  of 
appropriation  to  various  uses,  with  preference  in  favor  of  **  tliose  using 
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the  water  for  domeetio  purpoees,'*  do  not  authorize  interference  with 
the  rights  of  prior  appropriaton  for  in-igation  purposes,  whose  rights 
vested  before  the  adoption  of  the  constitution,  in  order  to  supply  later 
comers  with  water  for  domestic  uses.    Ih» 

6.  Validity  of  Coukty  Wabbahts— Cowstitutiowai.  Limitation. — 
Where  warrants  are  drawn  upon  and  payable  out  of  a  specific  county 
fund,  to  the  credit  of  which  there  is/ or  ought  to  be,  money  applicable 
to  their  payment,  a  defense  that  the  county  was  indebted  in  excess  of 
the  constitutional  limitation  when  the  indebtedness  was  contracted  and 
the  warrants  issued,  is  not  available  in  behalf  of  the  county.  Hoekaday 
V.  County  CammiMtonerB,  362. 

6.  Wabbants  dbawn  on  Spbcxal  Fund  not  thb  Cbbation  of  a 
Debt. — The  drawing  of  warrants  against  a  special  fund  already  provid- 
ed and  certain  to  be,  in  the  hands  of  the  treasurer  for  their  payment 
within  the  fiscal  year  is  not  the  creation  of  a  debt  within  the  constitu- 
tional prohibition.  It  is  only  the  valid  appropriation  of  moneys  be- 
longing to  the  fund  in  anticipation  of  their  collection.    lb. 

7.  Wabbants  on  Special  Fund  not  Invalidated  by  Genebal 
CoiTNTY  Indebtedness. — Where  it  is  made  to  appear  that  all  the  war- 
rants drawn  on  a  particular  county  fund  during  a  series  of  years  extend- 
ing from  1883  to  1886,  both  inclusive,  did  not  exceed  but  were  clearly 
within  the  fund  annually  provided  for  their  payment,  none  of  such 
warrants  could  become  invalid  by  reason  of  the  general  indebtedness  of 
the  county  exceeding  the  constitutional  limit    lb. 

8.   CONSTBUCTION  OF  CONSTITUTION AL  TbBMS  AND  PBOVISIONS. — The 

terms  "  public  "  and  *'  people  "  in  §  5,  art.  16,  Constitution,  are  synon- 
ymous, and  the  declaration  that  the  unappropriated  waters  are  *'  the 
property  of  the  public,"  and  **  dedicated  to  the  use  of  the  people  of  the 
state,  subject  to  appropriation,"  does  not  mean  that  the  ownership  of 
water  should  remain  inalienable  in  the  public,  but  that  it  should  pass 
to  the  people  by  the  first  appropriation  to  a  beneficial  use.  Wyatt  v. 
Irrigation  Co.,  480. 

0.  Existing  Rights  Pebpetuated  by  Constitution. — ^The  functions 
and  character  of  a  state  constitution  are  not  legislative.  They  are  de- 
claratory only  of  rights  inherent  in  the  people  and  exercised  by  them 
before  its  adoption.  The  instrument  perpetuates  existing  rights,  and 
limits  the  legislative  power  as  to  interference  therewith.  The  princi- 
ples controlling  water  rights  in  this  state,  as  declared  in  the  constitu- 
tion, had  their  inception  in  the  earliest  attempts  at  agriculture,  and 
resulted  from  the  necessity  to  irrigate  the  land  in  order  to  have  it  pro- 
duce crops.  Preferences  between  the  different  users  of  water  were  then 
established  on  the  equitable  basis  of  the  dates  of  their  respective  ap- 
propriations to  beneficial  uses.    lb. 

10.  A  Canal  Company  may  Appbopbiate  Wateb. — When  a  canal 
»mpany  constructs  its  channel  for  the  transportation  of  unappropriat- 
ed water  from  a  stream  to  aiid  lands,  for  the  purpose  of  irrigating 
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tliem,— diverts,  conveys  and  delivers  the  water  for  sach  purpose,  it 
satisfies  the  requirements  of  the  constitution,  and  by  its  own  acts  com- 
pletes the  appropriation.  It  thereby  becomes  the  proprietor  or  owner 
of  the  water  diverted,  and  as  such  may  sell,  transfer  and  deliver  it  to 
be  used  by  those  who  require  it  for  irrigation,  and  such  rights  can  only 
be  divested  by  a  subsequent  fidlure  to  apply  the  water,  or  to  cause  it  to 
be  applied  to  a  beneficial  use.    lb. 

11.  Leoax  Status  Ain>  Rights  of  Pubchasbbs  of  Water. — ^Users 
of  water  from  a  canal,  obtaining  their  supply  under  contracts  with  the 
canal  company,  having  themselves  made  no  appropriations  from  the 
natural  stream,  nor  asserted  a  right  to  the  water  prior  to  the  appro- 
priation of  the  canal  company,  have  no  constitutional  or  statutory 
rights  to  the  water  by  virtue  of  citizenship  which  can  be  enforced 
against  the  corporation.  Having  acquired  no  proprietary  interest  in 
the  canal  or  to  the  water  appropriated  by  the  company,  except  the 
quantity  agreed  to  be  delivered,  their  only  rights  to  equitable  relief  in 
the  matter  are  such  as  arise  upon  the  construction  of  their  contracts 
with  the  corporation.    lb, 

CONTEMPT  OF  COURT. 

1.  When  Violation  of  Injunction  not  Punishable  as  Contempt. 
— ^Af  ter  the  inhabitants  of  a  part  of  a  county,  sought  to  be  incorporated 
into  a  town,  have  complied  with  all  the  requirements  of  the  statute 
providing  for  such  organization,  and  the  commissioners  appointed  by 
the  county  court  have  called  an  election  to  determine  the  question  of 
so  incorporating  by  the  votes  of  all  the  qualified  electors  residing  with- 
in the  territory  embraced  in  the  proposed  town,  a  court  has  no  juris- 
diction to  enjoin  such  election,  and  disobedience  of  such  an  injunc- 
tion is  not  punishable  as  contempt.    Ouebelle  et  a/,  v.  Epley  et  a{.,  200. 

2.  Decree  Requiring  Relinquishment  of  Homestead  Rioht  Er- 
roneous.— ^An  entry  of  government  land  by  a  qualified  person  is  an 
entry  made  by  virtue  of  a  government  statute,  although  made  in  vio- 
lation of  an  agreement  with  another  individual  to  waive  the  right  in 
his  favor.  The  privilege  so  conferred  can  neither  be  sold,  transferred 
nor  contracted  to  be  sold,  and  a  decree  based  on  such  a  contract,  di- 
recting a  relinquishment  of  the  entry  is  not  enforceable,  and  its  dis- 
obedience does  not  constitute  contempt  of  court.  I>ameron  v.  Dtnyee, 
486. 

CONTRIBUTORY  NEGLIGENCE:  See  Negligence,  3,  6. 

CONTRACTS. 

1.  Policy  of  Insurance. — ^Where  a  policy  of  accident  insurance, 
properly  executed  by  the  officers  of  the  insurance  company,  is  signed 
and  delivered  by  the  agent  of  the  company  to  the  insured,  it  becomes 
the  contract  of  the  insurance  company,  and  the  language  of  the  policy, 
— **  in  consideration  •  *  •  and  of  $37.50  does  liereby  insure,"  etc.,  im- 
*K>rts  the  payment  of  the  premium  prior  to  the  delivery  of  the  policy 
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as  the  consideration  for  the  contract  of  insurance.  This  contract  can 
only  be  impeached  by  proof  that  the  policy  was  improperly  or  fraud- 
ulently obtained  by  the  insured.    Inturance  Co,  o.  Friedenthalf  5. 

2.  Contract  bt  Aqkut  to  Give  Time  to  Pat  Pbemivm. — If  a  gen- 
eral agent  of  an  insurance  company  contracts  to  give  the  insured  time 
for  the  payment  of  the  premium,  and  to  accept  payment  from  him  in  a 
certain  manner,  thereupon  delivering  him  the  policy  of  insurance,  pay- 
ment of  the  premium  by  the  insured  in  the  manner  specified  subsequent 
to  an  injury  received  by  him  sustains  the  contract,  and  the  policy  is 
valid  from  the  date  of  delivery,  notwithstanding  the  clause  therein, 
**  this  policy  shall  not  take  effect  unless  the  premium  is  paid  prior  to 
the  happening  of  any  accident  under  which  the  claim  is  made."    lb. 

3.  Sale  of  Land  without  Contract  as  to  Water  Right.— The 
sale  of  land  by  the  owner  without  covenant  or  contract  as  to  the  un- 
paid water-right  attached  does  not  render  him  liable  to  the  purchaser 
for  future  instalments  to  become  due  the  water  company.  Cfiamber^ 
lain  V,  Amter^  13. 

4.  Contract  of  Sttrstt  on  Condition. — Though  a  surety  signs  an 
appeal-bond  on  condition  that  it  shall  not  be  delivered  until  signed  by 
another  surety,  where  he  delivers  it  to  the  principal,  who  flies  it  in  dis- 
regard of  the  condition,  the  instrument  being  regular  on  its  face  and 
there  being  nothing  to  put  either  clerk  or  obligee  on  inquiry  regarding 
it,  such  surety  is  estopped  to  say  that  the  bond  is  not  binding  on  him. 
Cooper  V.  De  MaintUlej  16. 

5.  Restraint  of  Marriage. — A  contract  whereby  a  man  agrees  to 
pay  his  divorced  wife  $45  per  month  so  long  as  she  remains  immarried, 
no  obligation  beipg  imposed  on  her  not  to  mairy,  is  not  a  contract  in 
restraint  of  marriage;  and  not  involving  questions  of  morals  or  public 
policy  cannot  be  avoided  on  any  of  these  grounds.  Jones  v,  Jonee, 
28. 

6.  Implied  Contract — Temporary  Certificate  to  Teach  School. 
— Although  a  school  board  is  inhibited  by  statute  from  employing  a 
teacher  not  having  a  license  to  teach  at  date  of  the  employment,  and 
wliile  it  is  further  provided  that  a  teacher  who  shall  commence  teach- 
ing without  such  license  shall  forfeit  all  claims  to  compensation,  yet  it 
is  competent  for  a  school  board,  subsequent  to  the  employment  of  one 
not  having  the  required  license,  and  prior  to  the  commencement  of  the 
school,  to  grant  the  teacher  a  temporary  certificate  to  teach  the  school 
until  the  regular  examination  of  teachers.  Such  an  arrangement  con- 
stitutes an  implied  contract  of  hiring  upon  the  terms  of  the  express 
contract,  and  the  commencement  of  the  school  afterwards  with  the 
knowledge  and  consent  of  the  board  being  equivalent  to  the  making  of 
a  new  contract  upon  the  terms  of  the  original,  will  enable  the  teacher 
to  maintain  an  action  for  compensation.     Hotz  v.  School  District  No,  0, 
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7.  AoEWCY— Whbn  a  Contract  to  Buy  ajstd  Sell  Constitutes. — 
A  contract  obligating  one  of  the  parties  to  push  the  sale  of  the  other^s 
coal  for  one  year,  and  to  pay  for  all  he  may  order  at  an  agreed  price, 
but  not  requiring  him  to  take  any  definite  amount,  is  not  a  contract  of 
purchase  and  sale,  carrying  with  it  an  implied  warranty  of  quality,  but 
an  agency  ;  and,  although  the  principal  is  bound  to  furnish  merchant- 
able coal,  a  single  failure  to  do  so  will  not  warrant  a  rescission  of  tlie 
contract,  but  for  this  purpose  it  must  appear  that  the  coal  was  generally 
unsalable.     Coal  Co.  v,  Taggart,  60. 

8.  Liability  of  Agent  fob  Breach  of  Agreement. — ^When  an 
agent  has  entered  on  his  employment,  under  a  contract  with  his  princi- 
pal, he  may  not  renounce  it  without  reasonable  cause.  So  one  who  has, 
by  an  agreement  for  a  definite  time  with  a  coal  company,  assumed  to 
dispose  of,  as  far  as  he  may  be  able,  all  coal  produced  by  it,  he  is  lia- 
ble to  an  action  for  damages  for  a  breach  of  the  agreement  without  le- 
gal excuse.    i&. 

9.  Measure  of  Damages  for  Agent* s  Breach  of  Agreement  to 
Sell. — Where  the  agent  of  a  coal  company  abandons  the  sale  of  the 
latter' s  coal,  and  the  company  procures  another  agent  at  some  cost,  and, 
so  far  as  may  be,  themselves  endeavor  to  sell  the  coal  at  an  added 
expense,  this  is  the  principal  damage  which  they  are  entitled  to  recover 
in  an  action  for  such  breach  ;  and,  although  they  may  be  injured  in  the 
matter  of  the  price  at  which,  after  the  renunciation  of  the  agent's  en- 
gagement, they  are  compelled  to  dispose  of  their  product,  such  differ- 
ence does  not  furnish  the  true  basis  of  recovery.    lb. 

10.  Contract  of  Guaranty —  Limit  of  Liability. — A  person  who 
enters  into  a  contract  with  the  creditors  of  another  pai*ty,  guarantying 
the  payment  of  certain  monthly  bills  which  may  be  contracted  by  such 
third  party,  but  limiting  the  measure  of  his  liability  to  the  quantity 
and  value  of  coal  which  he  may  purchase  and  receive  from  the  latter 
party  in  the  meantime,  is  not  liable  to  tlie  creditors  for  any  indebted- 
ness in  excess  of  the  value  of  coal  received.  To  warrant  a  recovery 
against  the  security  for  the  amount  of  their  claim,  it  was  necessary  for 
the  plaintiffs  to  prove  that  their  debtor  had  delivered  to  the  defendant, 
or  to  other  parties  by  his  order,  a  sufficient  quantity  of  coal  to  amount 
to  the  sum  demanded.     Gillett  et  al.  v.  McAllister ^  168. 

11.  Traveling  Salesman — Disposing  of  his  Samples. — An  agent 
employed  to  solicit  orders  for  goods  upon  samples  furnished  him  by  his 
employer  is  not  authorized  to  dispose  of  the  samples  without  original 
authority  for  that  pui^pose.  His  right  to  do  so  cannot  be  implied. 
Savage  v.  Pelton,  148. 

12.  A  Purchaser's  Promise  to  Pay  Encumbrance  not  Collat- 
eral.— ^A  promise  made  by  the  purchaser  of  a  crop  of  oats,  on  which 
there  was  a  chattel  mortgage,  to  pay  the  moi*tgage  debt  as  a  paH  of  the 
price  of  the  crop,  is  not  a  collateral  promise  witliin  the  statute  of  frauds. 
Mulvany  v.  Orosa,  112. 
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13.  Spbotfic  Psbfobmakcx  upoir  Accouimiro. — ^A  plaintiff  may 
maintain  an  aetion  to  compel  a  oonvejrance  of  an  interest  in  mining 
property  under  the  following  oiroumstanoes,  although  he  has  not  fully 
oomplied  with  tb»  contract  made  with  the  defendant  and  relied  on  for 
the  conveyance  :  Other  similar  contracts  existed  between  the  parties; — 
the  plaintiff  had  paid  money  to  the  defendant  when  he  called  for  it ; 
there  had  been  no  settlement  of  their  accounts,  and  whether  the  con- 
tract sued  OA  was  fuUy  performed  depended  on  the  defendants  appli- 
isatiou  of  the  moneys  paid  ; — ^plaintiffs  prayed  for  an  accounting,  and 
offered,  in  case  any  balance  was  found  to  be  due  the  defendant  to  pay 
the  same.    Bust  et  al,  v.  Strickland,  215. 

14.  Whbk  Offbb  to  pat  Rsqaiwed  as  Pbbfobmakcb. — Under  the 
rule,  that  when  an  accounting  is  necessary  to  determine  the  rights  of 
litigants,  and  an  offer  is  made  by  one  to  pay  what,  if  anything,  may  be 
due  the  other,,  the  offer  is  regarded  as  performance,  the  plaintiff  was 
entitled  to  a  specific  performanoe  of  the  contract  upon  payment  of  the 
balance  found  to  be  due  thereon,  it  appearing  that  the  state  of  the  ac- 
counts between  the  parties  was  peculiarly  within  tlie  knowledge  of  the 
defendant,  and  that  it  was  in  his  power  to  claim  a  forfeiture  of  the 
contract  by  the  election  which  he  might  exercise  in  the  application  of 
the  funds  paid  him  by  the  plaintiff.    lb, 

16.  CoNTKACT  AND  RESPONSIBILITY  OP  A  PHYSICIAN.— When  a  phy- 
lician  undertakes  to  treat  a  patient  for  a  disease  or  malady  an  implied 
oontcact  arises  between  him  and  bis  patient,  that  he  is  possessed  of  the 
ordinary  knowledge  and  skill  of  members  of  his  profession,  and  that 
he  will  use  his  best  judgment  and  skill  in  deciding  upon  the  nature  of 
the  disease,  the  best  mode  of  treatment,  and  that  he  will  at  all'  times 
use  reasonable  and  ordinary  care  and  diligence  in  the  treatment  of  tiie 
ease.  A  physician  is  not  responsible  for  want  of  success  in  his  treat- 
ment, unless  the  same  results  from  want  of  ordinary  care,  or  ordinary 
■kill  and  judgment.    Bumham  v.  Jackson,  237. 

16.  Loan  of  Money  to  stabt  a  Fabo  Bank. — A  loan  of  money  to 
an  individual  for  the  purpose  of  being  used  in  starting  a  faro  bank 
does  not  come  within  the  provisions  of  the  statute  rendering  void  all 
contracts,  where  the  whole,  or  any  part  of  the  consideration  shall  be — 
'*  for  the  reimbursement  or  paying  any  money  or  property  knowingly 
lent  or  advanced  at  the  time  or  place  of  such  play,  to  any  person  or  per- 
sons" gaming  or  betting  on  g^ames  of  chance.  Langnecker  r.  Shields, 
264. 

17.  Pbomissobt  Notes  Constbxtbd  by  Wbttten  Agbeement. — 
Promissory  notes,  as  between  the  parties,  are  subject  to  the  terms  of  a 
contemporaneous  written  agreement  in  pursuance  of  which  they  were 
given  and  received,  regardless  of  the  terms  of  the  notes  themselves. 
Black  V.  Ostrander,  272. 

18.  Action  on  Notes  Payable  on  Contingency.— The  payee  of 
promissory  notes  in  the  usual  form  cannot  maintain  an  action  thereon 
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without  proof  of  bad  faith,  or  misapplication  of  funds  by  the  maker, 
where  it  appears  that  they  were  executed  by  the  maker  and  delivered  to 
the  plaintiff  in  pursuance  of,  and  as  security  for  the  faitliful  perform- 
ance of  a  partnership  agreement,  under  which  the  sums  mentioned  in 
tiie  notes  were  advanced  to  the  defendant  to  be  expended  in  the  partner- 
ship enterprise,  the  notes  to  be  canceled  and  returned  on  his  faithful 
performance  of  the  agreement.  The  inabiiity  of  the  plaintiff  to  furnish 
the  full  sum  of  money  stipulated  for,  or  other  cause  not  involving  wrong 
on  the  part  of  defendant,  by  reason  of  which  the  enterprise  failed,  does 
not  aid  the  action.    lb. 

19.  CoNTiuLOT  TO  Delitbb  Watkb  fbox  Resebvoib.— A  contract 
between  the  owners  of  a  reservoir,  who  are  likewise  owners  in  fee  of 
the  land  on  which  the  same  is  situate,  of  the  one  part,  and  two  grantees 
of  definite  quantities  of  water  to  each,  to  be  supplied  therefrom,  of  the 
other  part,  which  clearly  states  and  defines  the  rights  of  the  grantees, 
their  heirs,  executors,  administrators  and  assigns,  also  the  obligations 
of  the  grantors,  is  conclusive  of  such  rights  and  obligations  in  all  con- 
troversies that  may  arise  between  the  parties,  or  their  legal  representa- 
tives concerning  the  same,  and  such  contract  can  in  no  manner  be 
affected  by  the  rights  of  user,  which  may  be  acquired  to  the  waters  of 
a  running  sti*eam  under  the  constitution  and  statutes  of  the  state. 
Rockwell  0.  Highland  Ditch  Co,,  396. 

20.  EQurrABLE  Cokstbuction  of  Coivtbacts. — ^Equitable  construc- 
tion, and  those  of  convenience  and  value,  are  only  allowable  to  control 
the  interpretation  and  construction  of  contracts  in  those  cases  where 
the  intention  of  the  parties  cannot  be  dearly  derived  from  the  terms 
of  their  agreements,  or  where  their  provisions  are  equally  susceptible 
of  two  constructions.  But  where  the  language  is  clear  and  the  inten- 
tion manifest,  they  cannot  be  disregarded  in  determining  the  rights  of 
the  parties,  or  their  assigns.    lb, 

21.   CONSTBUCTION  OF  GABBIEB*8  CoiTrBACrr  TO  TbANSPOBT  GrOODS. — 

An  express  company  received  a  package  of  merchandise  for  transpor- 
tation to  "  R,"  a  point  not  on  its  line,  which  it  undertook  to  forward 
to  the  station  on  its  line  most  convenient  to  the  point  of  destination 
and  there  deliver  to  other  parties  to  complete  the  transportation. 
The  express  company  had  two  lines  in  that  section  of  the  state,  the 
"Northern"  and  the  "Southern,"  the  latter  passing  nearer  "R," 
and  the  nearest  station  being  connected  therewith  by  a  line  of  stage- 
coaches. "D,"  being  a  well  known  point  on  the  "Southern"  route, 
the  consignor,  to  insure  a  speedy  delivery,  caused  the  package  to  be 
marked  for  shipment  "  via  D."  On  its  arrival  at  the  latter  point  the 
company^  s  agent  stopped  it,  claiming  the  contract  for  transportation 
was  completed  under  the  shipping  directions,  by  its  carriage  to  that 
station.  He  conceded  that  if  consigned  to  "R."  without  the  words 
"  via  JD.,"  it  would  have  been  carried  forty  or  fifty  miles  further  to  the 
station  nearest  "  R."    In  an  action  brought  by  the  consignee  for  dam- 
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ages  occasioned  by  the  delay,  held,  that  the  express  company  violated 
its  contract  by  stopping  and  detaining  the  package  at  "  D.^'  Denver 
etc,  B,  Co,  V.  Be  Witt,  419. 

22.  Mbasubb  af  Damaqbs  fob  FAii:<irBB  to  Tbaitspobt. — The  con- 
tract for  shipment  does  not  complete  nor  cover  damages  for  loss  of 
time  by  the  consignee  in  awaiting  the  arrival  of  the  goods  at  the  point 
of  destination,  and  evidence  of  damages  of  this  cliaracter  was  inadmis- 
sible. It  was  likewise  error  to  instruct  the  jury  to  consider  such  evi- 
dence in  their  estimate  of  damages.    /&. 

28.  Principal  and  AoBirr— Contracts  by  Agent.— A  duly  con- 
stituted agent,  who  within  the  scope  of  his  authority  contracts  in  the 
name  of  his  principal,  incurs  thereby  no  personal  liability.  It  is  only 
when  he  contracts  in  his  own  name,  or  incurs  a  personal  responsibility, 
express  or  implied,  that  a  personal  obligation  is  incurred.  Hohnee  v. 
6rti^t/i,423. 

24.  AUTHOBTTT  OF  SUPBRINTBNDENT  OF  MINING  CORPORATION. — ^The 

foreman  of  a  mining  and  milling  company  employed  a  man  to  work 
about  the  company's  mines.  The  superintendent  changed  the  charac- 
ter of  the  employment,  by  directing  him  to  drive  a  team  used  by  the 
company  in  hauling  ore  and  wood  to  its  mill,  but  the  foreman  was  in- 
structed to  keep  his  time  the  same  as  that  of  other  employees.  The 
mere  act  of  changing  the  chai-acter  of  the  employment  from  one  kind 
of  work  to  another,  both  classes  of  work  being  prosecuted  by  and  for 
the  company  exclusively,  gave  the  employee  no  claim  for  compensation 
against  tiie  superintendent  individually.    lb. 

26.  Liability  of  Ditch  Company  on  Contract  to  fttrnish  Water. 
— A  ditch  company  that  contracts  with  a  patron  to  furnish  him  water 
for  irrigation,  and  fails  to  comply  with  its  contract,  by  reason  whereof 
the  patron  suffers  damages  in  the  loss  of  crops,  is  not  relieved  from  lia- 
bility to  damages  by  the  mere  fact  of  a  scarcity  of  water  from  which 
the  ditch  was  supplied,  if  by  the  diligent  employment  of  proper  meas- 
ures to  utilize  the  water  that  was  in  the  stream  tlie  catastrophe  might 
have  been  averted.  The  company  can  only  be  exonerated  on  proof  of 
circumstances  clearly  showing  that  the  failure  to  perform  was  charge- 
able to  vie  mOfjoT,  and  not  to  negligence  and  inattention.  Pawnee  Land 
S  Canal  Co.  v,  Jenkine,  425. 

26.  Liability  from  Former  Cottrsb  of  Dealing — >Unai7thorized 
Promise. — The  owner  of  a  farm  on  which  he  did  not  reside  placed  his 
son  in  charge,  who  bought  hay  therefor,  which  was  paid  for.  After- 
wards the  farm  was  sold  to  a  company,  and  the  son,  still  remaining 
thereon,  bought  more  hay  therefor  from  the  same  party,  vdthout  in- 
forming him  who  it  was  for,  or  who  was  to  pay  for  it  The  seller  tes- 
tified that  the  greater  part  was  delivered  and  charged  to  the  father  be- 
fore he  learned  of  the  change  of  ownership,  when  the  bill  was  changed, 
tlie  father  and  the  president  of  the  company  being  charged  as  partners. 
Payment  not  being  made  delivery  was  stopped,  when  the  son  said  his 
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father  wonld  pay  f ot  the  hay,  on  which  assuranfce  the  balance  was  de- 
Hvered.  Held,  that  want  of  knowledge  of  the  change  of  ownership, 
and  i*eliance  on  the  former  course  of  dealing  with  the  son,  could  only 
charge  the  father,  if  at  all,  up  to  the  time  the  seller  bad  notice  of  the 
change  of  ownership.  The  promise  of  the  son  could  not  bind  the  father 
for  hay  delivered  after  that  time  without  proof  of  his  authority.  Nueh- 
oils  V.  8U  Clair,  437. 

27.  EviDEHCK  OF  Usage  ahb  GusTOic—When  parties  contract  on  a 
subject-matter  concerning  which  known  usages  prevail  they  incorpo- 
rate such  usages,  by  implication,  into  their  agreements,  if  notiiing  is 
said  to  the  contrary;  so  where  the  contractors  for  the  excavation  and 
construction  of  an  irrigating  ditoh  employed  sub-contractors  to  perform 
part  of  the  work,  but  the  contract  omitted  to  state  upon  what  engi- 
neer's report  the  estimates  of  work  and  labor  were  to  be  based,  it  was 
pr(»per  to  admit  evidence  of  custom  to  determine  the  point.  Brcidbury 
d  Co.  V.  Butler  A  Son,  43Q. 

28.  Contract  waiyisto  Right  to  enter  Gotebniient  Land  toid. 
— ^A  contract  made  by  one  qualified  to  enter  land  under  the  homestead 
laws  of  the  United  States,  whereby  for  a  valuable  conisideratiion  she 
waived  her  right  as  the  successful  contestant  to  enter  a  certain  tract  of 
land  in  favor  of  another  person,  is  not  susceptible  of  specific  i>erf orm- 
ance.  Courts  are  without  jurisdiction  to  direct  the  relinquishment  of 
an  entry  of  government  land  made  by  one  person,  or  a  relinquishment 
of  his  right  of  entry,  in  favor  of  another  person.  Such  a  reUnquiebment 
must  be  made  to  the  United  States,  whereupon  the  land  becomes  again 
part  of  the  public  domain,  and  open  to  entry  by  any  other  qualified 
person.  In  case  of  a  successful  contestant,  the  preference  given  him 
by  law  is  not  transferable.    Bameron  v.  Bingee,  43^ 

29.  Decbeb  bequirdtg  Rblikquishhent  of  HoiCBSTBAD  Right  bb* 
RONB0178. — An  entry  of  government  land  by  a  qualified  person  is  an 
entry  made  by  virtue  of  a  government  statute,  although  made  in  viola- 
tion of  an  agreement  with  another  individual  to  waive  the  right  in  his 
fftvor.  The  privilege  so  conferred  can  neither  be  sold,  transferred  nor 
contracted  to  be  sold,  and  a  decree  based  on  such  a  contract^  divectinip 
a  relinquishment  of  the  entry  is  not  enforceable,  and  its  disobedience 
does  not  constitute  contempt  of  court.    lb. 

30.    CONSTBUCTION    OF   WaTEB    CONTBACTS   —    InTEBFEBBNCE    BY 

CouBTS. — The  **  estimated  capacity ''  of  a  canal  is  the  volume  of  water 
it  is  capable  of  carrying,  estimated  upon  its  wldtli,  depth  and  grade, 
and  not  the  supply  of  water  appropriated,  which  of  necessity  is  liaise 
to  fluctuation  from  time  to  time.  Therefore  when  a  canal  company  in 
its  contracts  of  sales  of  water  rights  reserves  the  right  to  continue  to 
sell  water  rights  until  the  carrying  capacity  of  its  canal  is  reached,  with 
a  provision  inserted  for  pro-nating  the  water  among  the  purchasers 
when  from  any  cause  the  supply  may  be  insufiicient  to  furnish  all  the 
the  full  quantities  sold,  the  company  can  neither  be  restrained  by  in^ 
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Junction  from  continuing  tlie  sale  of  water  rights  within  the  limit  men- 
tioned in  the  contracts  or  from  pro-rating  as  contemplated  by  the 
contracts,  nor  can  there  be  any  priorities  or  preferences  to  the  use  of 
tlie  water  decreed  as  between  tlie  earlier  and  later  purchasers — ^all  have 
dealt  with  the  company  upon  the  same  basis.  Wyatt  v.  Irrigation  Co.^ 
480. 

31.  PowEBS  OF  Court  op  Equity. — ^A  court  of  equity  cannot  abro- 
gate contracts  fairly  entered  into  by  the  parties  thereto  and  substitute 
other  contracts  made  by  the  court.  It  cannot  decree  that  one  party  shall 
not  sell  any  supposed  right  or  property,  or  another  party  buy.  If  by  rea- 
son of  the  use  of  the  thing  sold  the  vested  rights  of  others  are  interfered 
with  and  the  value  of  such  rights  diminish^,  a  court  of  equity  can  en- 
Join  the  use,  but  not  the  sale.    iK 

CONVEYANCE: 

Action  to  set  aside  Conveyance. — ^Property  alleged  to  have  been 
transferred  by  the  owner  to  various  persons,  and  thereafter  by  mesne 
conveyances  to  have  been  vested  in  the  grantor's  wife,  the  complaint 
alleging  that  all  the  conveyances  were  without  consideration  and  made 
to  defraud  creditors,  cannot,  as  against  the  wife,  be  subjected  to  tlie 
satisfaction  of  a  judgment  subsequently  obtained  against  the  original 
grantor  unless  it  be  shown  that  plaintifiTs  demand  existed  prior  to  the 
transfers,  or  that  the  conveyances  were  made  to  defi*aud  creditors. 
Amett  et  al.  v.  Coffey,  84. 

CORPORATIONS: 

1.  Pkoperty  of  Ibbiqation  Companies  when  uablb  to  Taxa- 
tion.— The  franchise  of  a  corporation  owning  an  irrigating  canal.- with 
flumes,  headgates,  etc.,  for  the  transportation  of  w«ter  for  irrigation,  is 
property,  and  subject  to  taxation  under  sec.  3,  art.  10,  of  the  constitu- 
tion, unless  used  exclusively  by  the  corporation,  or  its  individiuil  mem- 
bers, (who,  by  virtue  of  their  corporate  interests,  are  joint  owners  in  the 
ditch,)  for  irrigating  lands  owned  by  such  corporation  or  individual 
members.    Empire  Land  and  Canal  Co.  v.  County  Treasurer^  205. 

2.  Class  of  Corporations  not  within  Exemption  Peovibions. — 
A  corporation  owning  a  ditch  constructed  for  the  purpose  of  selling  and 
disposing  of  rights  to  water,  together  with  parcels  of  land  owned  by 
the  corporation,  on  condition  that  when  all  or  most  of  such  rights  are 
sold,  the  price  thereof  paid,  the  ditch,  appurtenances,  stock,  and  fran- 
chise may  pass  to  those  who  purchased  the  water-rights,  is  not  within 
tlie  provisions  of  constitution  that  **  ditches  *  *  *  owned  and  used  by  in- 
dividuals or  corporations  for  irrigating  lands  owned  by  such  Individuals 
or  corporations,  or  the  individual  members  thereof,  shall  not  be  sepa- 
rately taxed  so  long  as  they  shall  be  owned  and  used  exclusively  for  such 
purpose.*'    lb, 

8.  Action  by  Corporation  against  Defaulting  Agent. — ^In  an 
action  by  a  corporation  against  its  secretary  for  a  failure  to  account  for 
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moneys  received  in  his  official  capacity,  a  defense  that  the  funds  were 
stolen  from  his  private  safe  is  insufficient  in  the  absence  of  proof  to 
show  what  amount  of  the  company* s  money  was  in  the  safe  at  the  time 
of  the  robbery.    Fidelity  Investment  Co,  v.  CaHco,  292. 

4  Liability  of  Baitk  Dirbctobs. — The  liability  of  the  directors  of 
a  banking  association  for  debts  contracted  previous  to  and  during  the 
period  they  shall  neglect  to  make  the  semi-annual  statements  of  the 
condition  of  the  bank  to  the  state  treasurer,  required  by  the  statute, 
does  not  depend  on  a  failure  of  the  creditor  to  collect  from  the  banking 
corporation.  The  liability  of  the  directors  attaches  upon  the  failure  to 
make  the  statutory  statement,  and  may  be  enforced  regardless  of  pro- 
ceedings against  the  corporation.    Larsen  v.  James  et  cU,,  313. 

5.  Limitation  of  Aotioks  aoaikst  Bank  Dibbctoius. — The  statute 
under  which  the  liability  of  bank  directors  attaches  is  a  penal  statute, 
and  in  consequence  thereof  the  obligations  arising  thereunder  ai'e 
governed  by  that  provision  of  the  statute  of  limitations,  which  requires 
till  actions  for  penalties  or  forfeitures  incurred  under  any  penal  statute, 
brought  by  the  state  or  any  person  to  whom  the  penalty  or  forfeiture 
is  given,  to  be  commenced  within  one  year  next  after  the  offense  is 
committed  which  occasions  the  penalty  or  forfeiture.    Ih, 

0.  Whek  Statute  Commences  to  Run. — ^If  the  bank  officials  are  in 
default  when  the  cause  of  action  accrues,  as  when  demand  on  the  bank 
is  made  for  the  payment  of  a  check  payable  on  demand,  it  is  immateri- 
al how  many  previous  violations  of  tlie  statute  they  may  be  guilty  of, 
the  limitation  as  to  that  cause  of  action  commences  to  run  in  their  favor 
from  the  date  of  the  demand.    lb, 

7.  Building  Associations — Bt-laws — iMPAiBiNa  Vested  Riohts. 
— ^Plaintiff  became  a  member  of  defendant  building  association  at  a 
time  when  a  by-law  thereof  provided  that  **  all  non-borrowing  stock- 
holders wishing  to  withdraw  shall  be  privileged  so  to  do  upon  giving 
notice  to  the  directors  of  his  or  her  intention,  and  shall  be  entitled  to 
receive  the  amount  of  instalments  actually  paid  in,  without  interest." 
Held  J  that  plaintifTs  right  of  withdrawal  was  a  vested  right,  of  which 
defendant  could  not  deprive  him,  without  his  consent,  by  a  subsequent 
repeal  of  the  by-law.  Holyoke  Building  db  Loan  Aaaociation  v,  Lewis, 
127. 

8.  AUTHOBITT  OF  SUPEBINTENDBNT  OF  MiNINO  COKPOBATION.— The 

foreman  of  a  mining  and  milling  company  employed  a  man  to  work 
about  the  company's  mines.  The  superintendent  changed  the  charac- 
ter of  the  employment,  by  directing  him  to  drive  a  team  used  by  the 
company  in  hauling  ore  and  wood  to  its  mill,  but  the  foreman  was  in- 
structed to  keep  his  time  the  same  as  tliat  of  other  employees.  The 
mere  act  of  changing  the  character  of  the  employment  from  one  kind 
of  work  to  another,  both  classes  of  work  being  prosecuted  by  and  for 
the  company  exclusively,  gave  the  employee  no  claim  for  compensation 
against  the  superintendent  individually.    Holmes  v,  Grifflth,  423. 
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9.  Suit  against  consolidated  Watbb  Company. — ^In  an  action  for 
damages  to  real  estate  against  a  water  company  organized  by  the  con- 
solidation of  two  ditch  companies  it  is  incumbent  on  plaintiff  to  prove, 
in  order  to  recover,  by  which  branch  of  the  consolidated  company  the 
ditch  doing  the  injury  was  constructed.  Colorado  etc.  Land  S  Water 
Co,  V,  Morris,  401. 

COUNTIES:  See  MUNICIPAL  CORPORATIONS,  3,  5-7. 

COUNTY  ORDERS :  See  COUNTY  WARRANTS. 

COUNTY  COMMISSIONERS: 

1.  Appeal  from  Action  of  Boabd  of  Countt  Commissioners. — 
The  statute  entrusts  the  board  of  county  commissioners  with  the  care 
and  protection  of  county  affairs,  including  the  making  of  contracts, 
and  the  allowance  and  payment  of  all  bills  which  may  be  incurred  on 
its  account.  It  lUEewise  gives  a  right  of  appeal  to  the  district  court 
from  the  action  of  the  board  disallowing  a  claim,  but  only  when  its  ac- 
tion is  final,  and  without  the  right  of  further  consideration  reserved. 
The  defeat  of  a  motion  to  allow  a  bill,  followed  by  its  reference  to  the 
county  attorney  for  investigation  and  report,  is  not  such  final  action  as 
the  statute  contemplates  in  the  provision  granting  the  right  of  appeal. 
Board  of  County  Commissionera  v.  McCormick,  319. 

2.  Action  of  Boabd  Liberally  Construed  and  Enfobced. — 
Where  a  motion  for  the  allowance  of  a  claim  against  the  county  is  re- 
jected it  is  not  necessary  that  the  board  formally  reconsider  the  vote  in 
order  to  retain  the  right  of  subsequent  action  on  the  claim.  Being  a 
governing  body  as  well  as  a  deliberative  one,  so  long  as  its  acts  are 
within  the  scope  of  its  powers,  and  the  Intentions  of  its  members  can 
be  fairly  and  plainly  ascertained  from  their  proceedings,  they  will  be 
enforced.    16. 

COUNTY  WARRANTS: 

1.  When  Statute  of  Limitations  commences  to  run  against 
County  Orders. — County  orders,  under  Gton*l  Stat,  1883,  containing 
no  day  for  payment  are  pa3rable  on  demand,  and  their  presentation  for 
payment  to  the  county  treasurer,  and  his  indorsement  of  the  fact,  con- 
stitutes demand,  acceptance,  and  promise  to  pay  the  amount  in  money. 
This  gives  the  holder  an  immediate  right  of  action,  and  the  statute  of 
limitations  commences  to  run  from  that  date.  ScfUoas  v.  County  Com- 
missionerSf  145. 

2.  Validity  of  County  Warrants — Constitutional  Limitation. 
— ^Where  warrants  are  drawn  upon  and  payable  out  of  a  specific  county 
fund,  to  the  credit  of  which  there  Is,  or  ought  to  be,  money  applicable 
to  their  payment,  a  defense  that  the  county  was  indebted  in  excess  of 
the  constitutional  limitation  when  the  Indebtedness  was  contracted  and 
the  warrants  issued,  is  not  available  in  behalf  of  the  county.  Hocka- 
day  V.  County  Commissionera  et  cU.,  362. 
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3.  Road  Fund  not  divertibls  to  otheb  Pubposes. — ^The  legislature 
having  lawfully  and  wisely  provided  that  a  special  fund  be  assessed, 
levied,  collected  and  applied  to  road  purposes  only,  in  each  county, 
such  fund  is  as  specific  for  that  purpose,  and  as  unavailable  for  other 
purposes,  as  the  school  fund  is  made  unaviulable  for  other  purposes  by 
the  constitution.    lb, 

4.  Wabrantb  bRAWN  ON  Special  Fund  not  the  cbeation  of  a 
Debt. — The  drawing  of  warrants  against  a  special  fund  already  pro- 
vided and  certain  to  be  in  the  hands  of  the  treasurer  for  their  payment 
within  the  fiscal  year  is  not  the  creation  of  a  debt  within  the  constitu- 
tional prohibition.  It  is  only  the  valid  appropriation  of  moneys  belong- 
ing to  the  fund  in  anticipation  of  their  collection.     Pj. 

5.  Wabbants  on  Special  Fund  not  invalidated  by  Genebal 
County  Indebtedness. — Where  it  is  made  to  appear  that  all  the  war- 
rants draw  on  a  particular  county  fund  during  a  series  of  years  extend- 
ing from  1883  to  1886,  both  inclusive,  did  not  exceed  but  were  clearly 
within  the  fund  annually  provided  for  their  payment,  none  of  such 
wan*ants  could  become  invalid  by  reason  of  the  general  indebtedness 
of  the  county  exceeding  the  constitutional  limit    lb, 

COURTS: 

1.  PowEBS  OF  SuPEBiOB  CouBTS  IN  DivoBCE  Cases. — The  scction  of 
the  superior  court  act  relating  to  the  summoning  of  juries  provided 
that  they  should  be  summoned  in  the  manner  provided  by  law  for  sum- 
moning of  juries  in  the  county  courts.  The  latter  provision,  as  appli- 
cable to  divorce  cases  wherein  the  charges  of  the  bill  are  denied  by  the 
answer,  is  to  be  limited  to  the  manner  of  summoning  the  jury,  and  not 
to  the  requirement  of  the  county  court  act,  that  the  party  demanding  a 
jury  shall  advance  the  fees.    Pleyte  v,  Pleyte,  70. 

2.  PowEBS  OF  CouBT  OF  EQUITY. — A  court  of  equity  cannot  abrogate 
contracts  fairly  entered  into  by  the  parties  thereto  and  substitute  other 
contracts  made  by  the  court.  It  cannc^t  decree  that  one  party  shall  not 
sell  any  supposed  right  or  property,  or  another  party  buy.  If  by  the 
use  of  the  thing  sold  the  vested  rights  of  others  are  interfered  with  and 
the  value  of  such  rights  diminished,  a  court  of  equity  can  enjoin  the 
use,  but  not  the  sale.     Wyait  et  al,^  v.  Irrigation  Co,,  480. 

3.  Right  of  Coubt  to  submit  Questions  of  Fact  to  Juby. — A  pro- 
ceeding to  enforce  a  mechanic's  lien  being  of  an  equitable  nature,  it 
comes  within  the  rule  which  recognizes  the  right  of  the  court  to  sub- 
mit questions  of  fact  involved  to  the  determination  of  a  jury,  ^rad- 
bury  &  Co.  v,  Butler  A  Son,  430. 

4.   JUBISDICTION  OF  COUBTB  CONCEBNINO  EnTBIEB  OF  PUBLIC  LAND. 

— Courts  are  without  jurisdiction  to  direct  the  relinquishment  of  an  en- 
try of  government  land  made  by  one  person,  or  a  relinquishment  of  his 
right  of  entry,  in  favor  of  another  person.  Such  a  relinquishment  must 
be  made  to  the  United  States,  whereupon  the  land  becomes  again  part 
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of  the  public  domain,  and  open  to  entry  by  any  other  qualified  person. 
In  ca8e  of  a  successful  contestant,  the  preference  given  him  by  law  Is 
not  transferable.    Dameron  v,  Vinyee,  436. 

CRIMINAL  LAW: 

1.  CoNTicTiOBT  VOX  BUPPOBTBD  BT  THE  EyiDBiroB.->-When,  upon 
a  review  of  tlie  testimony  in  a  criminal  case,  it  is  evident  that  the  ver- 
dict of  the  jury  was  not  warranted  by  the  evidence,  and  that  the  trial 
court  erred  in  refusing  to  set  it  aside  and  grant  a  new  trial,  the  judg- 
ment will  be  reversed.    Ireland  v.  The  State,  126. 

2.  Instructions  need  not  be  repeated. — ^When  the  substance  of 
instructions  to  the  jury  asked  by  a  party  to  the  action  are  embraced  in 
those  given  by  the  court  on  its  own  motion,  they  are  properly  denied. 
BaJcer  v.  Barton,  et  al.,  183. 

3.  Garbying  Deadly  Weapons  by  Police  Officer.— The  plaint- 
iff, a  police  officer  of  South  Denver,  having  been  arrested  by  the  sheriff 
on  a  charge  of  carrying  deadly  weapons,  and  having  an  action  against 
the  sheriff  for  illegal  arrest  and  battery  and  false  imprisonment,  he  was 
not  entitled  to  an  instruction  charging  as  a  matter  of  law,  that  a  police 
officer  of  the  town  named  had  a  right  to  carry  arms,  and  that  the  carry- 
ing of  them  was  no  violation  of  state  laws,  in  the  absence  of  authority 
or  evidence  to  sustain  the  position.    lb. 

4.  Assault  and  Battery  by  Officer  in  making  Arrest. — ^An 
officer  who  makes  a  legal  arrest  cannot  be  liable  for  assault  and  battery 
where  the  evidence  fails  to  show  that  he  used  unnecessary  force.    lb. 

6.  Statement  of  Issues  in  Instruction. — The  gist  of  the  action 
being  the  alleged  unlawful  arrest  and  detention,  the  repetition  of  the 
word  *'  unlawfully  "  in  the  following  instruction  does  not  cause  it  to 
misstate  the  issues  to  the  jury: — **  This  action  was  brought  *  *  *  to  re- 
cover damages  for  an  alleged  unlawful  arrest  and  imprisonment  of  tho 
plaintiff  by  the  defendants,  and  he  charges  that  he  was,  *  *  *  unlaw- 
fully arrested  and  imprisoned.**    lb.       * 

6.  Extradition  of  Fugitiyes  from  Justice.— Under  the  national 
compact  with  the  states  relating  to  the  return  of  fugitives  from  justice, 
such  persons  obtain  no  right  to  protection  against  the  state  whose  laws 
tliey  have  violated  by  fleeing  within  the  boimdaries  of  another  state 
whose  laws  they  have  not  broken.     WiUiama  v.  Weber,  191. 

7.  Trial  of  Fuoitiye  for  a  Different  Grime. — ^When  such  a  per- 
son has  been  returned  from  another  state  to  this  state  by  a  requisition, 
he  may  be  arrested  and  tried  for  a  crime  committed  before  he  left,  al- 
though not  the  same  crime  witli  which  he  was  charged  when  extra- 
dited,   lb. 

8.  Evidence  necessary  to  sustain  Conviction  for  Rape. — Con- 
victions for  rape  should  not  generally  be  sustained  wlien  they  rest  upon 
the  unsupported  testimony  of  the  prosecutrix.  To  warrant  a  conviction, 
the  evidence  of  the  main  fact  should  be  corroborated  by  such  facts  and 
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oircnmstances  as  are  luiiidly  acoessible  in  Bach  cases,  and  are  consistent 
with  the  commission  of  the  crime,  also  with  the  conduct  of  the  injured 
party.    Bueno  v.  The  People^  232. 

0.   ClBCUMBTANCES  TENDING  TO  DISCBSDIT  PROSECUTRIX. — The  fall- 

ore  of  the  prosecutrix  to  avail  herself  of  assistance  when  at  hand, — ^to 
report  the  assault  at  the  earliest  possible  moment,  and  to  call  immedi- 
ate attention  to  the  injuries  received  and  afterwards  complained  of,  are 
circumstances  tending  to  discredit  the  testimony  of  the  party  alleged 
to  have  been  outraged.     lb. 

10.  GoRRSCTiNO  Indictkxrt  AT  TRIAL. — ^Whcre  the  trial  court  pei^ 
mits  a  correction  of  the  name  of  the  defendant  to  be  made  in  an  indict- 
ment at  the  trial,  and  no  objection  is  made  or  exception  taken  thereto, 
no  advantage  can  be  taken  of  the  matter  in  the  appellate  court  JlarriM 
V.  The  PeopUy  289. 

11.  Evasions  of  the  License  and  Sunday  Laws. — ^A  license  to 
sell  **  bottled  goods  *'  will  not  justify  the  keeping  of  beer  on  tap,  to  be 
drawn  into  pitchers  and  other  open  vessels  of  customers,  though  sales 
be  not  made  in  less  quantities  than  a  quart;  and  the  law  requiring 
saloons  to  be  closed  on  the  Sabbath  day  cannot  be  evaded  by  conducting 
a  grocery  business  in  the  same  room  where  the  liquors  are  kept  and 
•old.    lb. 

12.  Keeping  Open  a  Tippling  House  on  the  Sabbath.-— To  jus- 
tify a  conviction  for  keeping  open  a  tippling  house  on  the  Sabbath  it  is 
not  necessary  to  show  that  the  liquor  sold  was  drank  on  the  premises; 
it  is  enough  that  it  was  drawn  out  and  delivered  in  open  vessels.    lb. 

DAMAGES. 

1.  Responbebilitt  of  Owner  of  Vicious  Animals.— The  owner  of 
a  vicious  dog,  knowing  of  his  dangeix>uB  propensities,  is  bound  to  keep 
him  secure  at  his  peril,  and  is  liable  in  damages  to  any  one  injured 
thereby  without  negligence  on  his  part.    MeUheitfier  v.  Sullivan,  22. 

2.  Liability  of  Agent  for  Breach  of  Agreement. — ^When  an 
agent  has  entered  on  his  employment,  under  a  contract  with  his  princi- 
pal, he  may  not  renounce  it  without  reasonable  cause.  So  one  who  has, 
by  an  agreement  for  a  definite  time  with  a  coal  company,  assumed  to 
dispose  of,  as  far  as  he  may  be  able,  all  coal  produced  by  it,  he  is  liable 
to  an  action  for  damages  for  a  breach  of  the  agreement  without  legal 
excuse.     Cannon  Coal  Co.  v.  Taggart,  00. 

3.  Measure  of  Damages  for  Agent's  Breach  of  Agreement  to 
sell. — Where  the  agent  of  a  coal  company  abandons  the  sale  of  the 
latter' 8  coal,  and  the  company  procures  another  agent  at  some  cost, 
and,  so  far  as  may  be,  themselves  endeavor  to  sell  the  coal  at  an  added 
expense,  this  is  the  principal  damage  which  they  are  entitled  to  recover 
in  an  action  for  such  breach;  and,  although  they  may  be  injured  in  the 
matter  of  the  price  at  which,  after  the  renunciation  of  the  agent's  en- 
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gagement,  they  are  compelled  to  dispose  of  their  product,  such  differ- 
ence does  not  furnish  the  true  basis  of  recovery.    lb, 

4.  Post  Mobtem  Examikation  of  Body  of  Dbcbabbd. — ^Where  the 
ordinances  of  a  city  require  a  physician^s  certificate  of  the  cause  of 
death  before  burial  of  tlie  body  of  a  deceased  person,  and  the  circum- 
stances of  death  in  a  certain  case  are  such  as  to  render  a  post  mortem 
examination  of  the  body  necessary  to  enable  the  attending  physician  to 
certify  the  true  cause  of  death,  an  action  for  damages  will  not  lie  in 
favor  of  the  heirs  of  the  deceased  either  against  a  physician  who  has 
made  the  examination  in  a  proper  manner,  or  against  the  undertakers 
having  charge  of  the  body  for  permitting  the  examination  to  be  made. 
Cook  et  al  v,  WalUy  A  Rollins  et  aL  168. 

6.  Damages  to  Abuttiko  Lots  by  Construction  of  Railroad. — 
Damages  to  abutting  town  lots  by  reason  of  the  construction  of  a  rail- 
road in  the  street  enure  to  the  owner  of  the  fee,  and  do  not  pass  by  a 
transfer  of  the  title.  A  subsequent  purchaser  takes  the  property  eum 
onere.    Bailway  Co.  v,  Trevarthen^  152. 

6.  Necessary  Allegations  in  Complaint  for  Damages. — The  al- 
legation in  a  complaint  for  damages,  of  ownership  with  reference  to 
the  time  of  construction  of  the  railroad,  is  essential,  since  it  is  a  trav- 
ersable fact  and  bears  largely  on  the  measure  of  recovery.  So,  likewise, 
are  the  special  damages  which  a  lot  owner  sustains  beyond  other  citi- 
zens of  the  town,  and  which  constitute  the  limit  of  his  recovery  when 
the  statute  authorizes  the  construction  of  the  road,  and  an  ordinance 
permits  the  use  and  occupation  of  the  street.  Failure  to  aver  such 
damages  in  a  traversable  manner  renden  the  complaint  subject  to  de- 
murrer.   Ib» 

7.  Liability  of  Railway  Co.  for  Stock  Killed. — Although  the 
statute  makes  railroad  companies  liable  in  damages  to  the  owners  of 
domestic  animals  killed  or  injured  by  their  trains,  yet  where  such  ani- 
mals are,  at  the  time  of  the  accident  running  at  large,  contrary  to  the 
provisions  of  another  section  of  the  statute,  and  the  injury  thereto  re- 
sults without  wilful  or  gross  negligence  on  part  of  the  railroad  com- 
pany, it  is  not  liable  in  damages.    Railroad  Co.  v.  Stewart^  227. 

8.  Malpractice — Evidence  Necessary  to  sustain. — To  render  a 
physician  liable  in  an  action  for  damages  for  malpractice,  the  patient 
should  prove  that  the  injury  complained  of  resulted  from  bad  treat- 
ment, and  that  this  result  might  have  been  foreseen  and  avoided  by  a 
competent  practitioner.  It  is  only  where  a  physician  has  set  aside  esp- 
tablished  practice,  and  neglected  to  employ  means  which  are  universally 
held  to  be  necessary  in  a  given  case,  that  a  charge  of  malpractice  can 
be  sustained.     Bttrnham  v,  Jackson^  237. 

9.  When  Nonsuit  Erroneous.— An  action  for  damages  to  nursery 
stock  by  freezing  was  instituted  by  the  consignee  against  the  carrier  to 
whose  care  one  of  the  connecting  lines  had  delivered  the  property,  and 
the  plainUfTs  evidence  tended  to  show  that  the  damage  to  the  stock  oc- 
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onrred  after  the  goods  arrived  at  their  destinatioxii  and  while  they  were 
wrongfully  withheld  by  the  defendant  on  a  charge  for  transportation 
which  it  had  no  right  to  make,  a  through  guaranteed  contract  at  a  much 
less  rate  having  been  accepted  by  the  original  carrier  at  the  time  of  the 
consignment.  This  evidence  made  out  a  sufficient  prima  facie  case  to 
entitle  the  plaintiff  to  go  to  the  jury.  A  judgment  of  nonsuit  therefore 
was  erroneous.    Milton  v.  D.  A  B.  G,  12. 12.  Co,^  307. 

10.  Railroad  in  Street — ^Failure  to  prove  Damaoeb — ^Nonsuit. 
— ^In  an  action  against  a  railroad  company  for  injury  to  property  by 
reason  of  the  widening  of  an  embankment  in  the  street  in  front  of  the 
property  and  the  construction  and  operation  of  an  additional  track 
thereon,  the  surface  of  the  embankment  being  at  the  established  grade 
of  the  street,  and  no  evidence  being  introduced  by  plaintiff  showing 
how  much  l^e  market  value  of  the  property  was  diminished  by  the  in- 
creased servitude,  nor  any  legitimate  evidence  of  actual  damages  sus- 
tained, a  nonsuit  should  have  been  ordered.  ILailroad  Co,  v,  Coates, 
886. 

11.  Suit  against  Consolidated  Water  Coicpant — Nbcessarit 
Proof. — ^In  an  action  against  a  consolidated  water  company,  organized 
by  the  consolidation  of  two  ditch  companies,  for  damages  to  real  estate 
occasioned  by  a  ditch  constructed  by  one  of  them,  the  plaintiff  must 
prove,  in  order  to  maintain  his  action,  by  which  branch  of  the  con- 
solidated company  the  ditch  was  constructed  which  occasioned  tlie  in- 
jiupy.    Land  and  Water  Co.  v.  Morris,  401. 

12.  Attempt  to  recover  for  Injttries  to  Land  on  After- 
acquired  Title. — One  who  is  in  possession  of  land  under  a  pre- 
emption claim  at  the  time  of  injury  thereto,  but  who,  after  bringing  a 
suit  for  recovery  of  the  damages,  abandoned'  his  pre-emption  filing  and 
initiated  a  new  title  by  a  homestead  entry,  cannot  maintain  such  suit 
on  his  after-acquired  title.  In  such  case  it  is  error  for  the  court  to  re- 
ceive evidence  of  an  injury  to  the  land  committed  prior  to  the  incepti  n 
of  the  title  put  in  evidence  by  the  plaintiff.    lb, 

18.  Injuries  to  Servant  resulting  from  Negligence  of  Vice- 
principal. — One  in  the  employ  of  a  master,  but  having  full  control 
and  management  of  a  department  of  tlie  latter' s  business,  including  the 
servants  employed  therein,  occupies  the  position  of  vice-principal,  and 
the  master  is  liable  for  injuries  to  a  servant  caused  by  the  negligence 
of  such  vice-principal.    Lantry  <ft  Sons  v.  Silverman,  404. 

14.  Contrirutory  Negligence  a  Question  for  Jury. —  The  de- 
fence of  contributory  negligence  being  interposed  to  an  action  for  injury 
to  a  servant,  fdleged  to  have  resulted  through  the  negligence  of  the  per- 
son put  in  charge  by  the  master,  it  is  peculiarly  the  function  of  the  jury 
to  determine  from  the  evidence  whether  the  plaintiff  was  acting  as  a 
reasonably  prudent  man  would  have  done  under  like  circumstances  at 
the  time  of  receiving  the  injury.    And  their  finding  on  such  a  question^ 
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when  supported  by  evidence,  will  not  be  disturbed  by  reason  of  mere 
preponderance  of  evidence  to  the  contrary.    lb. 

16.  MsABUBB  OF  Damages  for  Failure  to  ship. — The  contract  of 
the  express  company  for  shipment  does  not  contemplate  nor  cover 
damages  for  loss  of  time  by  the  consignee  in  awaiting  the  arrival  of  the 
goods  at  the  point  of  destination,  and  evidence  of  damages  of  this  char- 
acter was  inadmissible.  It  was  likewise  error  to  instruct  the  jury  to 
consider  such  evidence  in  their  estimate  of  damages.  Railway  Co.  v. 
De  Witt,  410. 

16.  Authority  of  SupERiNTENDEirr  of  Minikg  Cobporation. — 
The  foreman  of  a  mining  and  milling  company  does  not  render  himself 
individually  liable  to  an  employee  by  changing  the  character  of  his 
employment  from  one  kind  of  work  to  another,  both  classes  of  work 
being  prosecuted  by  and  for  the  company  exclusively.  Holmes  v.  Qrif' 
/UA,  428. 

17.  Liability  of  Ditch  Company.— A  ditch  company  that  contracts 
with  a  patron  to  furnish  him  water  for  irrigation,  and  fails  to  comply 
with  its  contract,  by  reason  whereof  the  patron  suffers  damages  in  the 
loss  of  crops,  is  not  relieved  from  liability  to  damages  by  the  mere  fact 
of  a  scarcity  of  water  in  the  stream  from  which  the  ditch  was  supplied. 
Land  A  Canal  Co.  v.  Jenkiru,  425. 

DEADLY  WEAPONS. 

CARRYiifa  Deably  Weapons  by  Police  Offiobbs. — 'the  plaintiff, 
a  police  officer  of  South  Denver,  having  been  arrested  by  the  sheriff  on 
a  charge  of  carrying  deadly  weapons,  and  having  an  action  against  the 
sheriff  for  illeg^  arrest,  assault  and  battery  and  false  imprisonment,  he 
was  not  entitled  to  an  instruction  as  a  matter  of  law,  that  a  police  of- 
ficer of  the  town  named  had  a  right  to  carry  arms,  and  tliat  the  carry- 
ing of  them  was  no  violation  of  state  laws,  in  the  absence  of  authority 
or  evidence  to  sustain  the  position.    Baker  v.  Barton  et  al.  183. 

DEBTOR  AND  CREDITOR: 

1.  Ratable  Distbibxttion  of  Assigned  Fund. — ^An  assignment 
by  an  insolvent  debtor  made  for  benefit  of  certain  preferred  creditors  is 
not  invalidated  by  amicable  arrangements  made  by  such  creditors  for  its 
collection  and  ratable  distribution  between  them.    Marks  v.  Anderson,  1. 

2.  Yalidity  of  Assignment— Surplus. — The  issues  being  the  valid- 
ity of  the  assignment  and  whether  a  surplus  existed  after  satisfaction 
of  the  preferred  claims,  in  the  absence  of  evidence  to  establish  either 
issue  affirmatively  the  court  was  justified  in  ordering  the  delivery  of 
the  fund  to  the  assignee.    Ih. 

8.  Cbsditob*8  Suit  to  bet  aside  Conveyance.— Property  alleged 
to  have  been  transferred  by  the  owner  to  various  persons,  and  there- 
after by  mesne  conveyances  to  have  been  vested  in  the  grantor^  s  wife, 
the  complaint  alleging  that  all  the  conveyances  were  without  consider- 
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atlon  and  made  to  defraud  creditors,  cannot,  as  agidnst  the  wife,  be 
subjected  to  the  satisfaction  of  a  judgment  subsequently  obtained 
against  the  original  grantor,  unless  it  be  shown  in  the  proceedings  in- 
stituted for  such  puri>ose  tliat  the  plaintilTs  debt  existed  prior  to  the 
transfers,  or  that  the  conveyances  were  made  to  defraud  subsequent 
creditors.    Amett  et  al,  v.  Coffey,  34. 

4.  ^VEDENCS  KKCEBSABT  TO  ESTABLISH  PBE-EXISTIBrO  DeBT. — ^Wllile 

the  pleadings  in  the  action  against  the  husband,  wherein  the  judgment 
was  obtained  against  him,  were  competent  evidence  as  against  him  to 
show  when  the  debt  was  incurred,  such  evidence  was  not  competent, 
as  against  the  wife,  to  show  that  plaintiil  was  a  creditor  before  the 
date  on  which  the  wife  acquired  title.    lb, 

5.  Removal  of  OssTBUcnoir  to  CoLLEcnoir  of  Jvi>gicbnt. — ^In  or- 
der to  entitle  a  creditor  to  have  an  alleged  fraudulent  obstruction  to 
the  collection  of  his  judgment  removed,  and  to  have  his  claim  enforced 
against  property  which  he  claims  ought  to  be  subject  thereto,  it  is 
requisite  that  his  judgment  be  made  a  lien  on  such  property,  either  by 
the  issuance  and  levy  thereon  of  an  execution,  or  by  pursuance  of  the 
steps  prescribed  by  statute  for  the  purpose.    16. 

6.  Bills  fob  Relief  oir  the  Gbouvd  of  Fbaui>. — Aa  bills  for  relief 
on  the  ground  of  fraud  are  required  by  statue  to  be  filed  within  three 
years  after  discoveiy  of  the  facts  constituting  the  fraud,  an  action  can- 
not be  maintained  to  subject  to  a  judgment  land  alleged  to  have  been 
fraudulently  transferred  more  than  three  years  prior  to  its  commence- 
ment, when  it  is  not  shown  at  what  time  the  fraud  was  discovered, 
and  there  is  no  averment  of  the  nature  of  the  discovery,  or  of  the  foots 
ascertained.    lb. 

7.  Sales  with  Inteitt  to  defbattd  Cbbditobs. —  In  an  issue  of  fact 
as  to  whether  a  transfer  of  property  was  made  to  hinder,  delay  or  de- 
£raud  creditors,  it  is  proper  to  inquire  of  the  party  selling,  and  of  his 
agent  through  whom  the  sale  was  made,  whether  or  not  the  transfer 
was  made  with  intent  to  hinder,  delay  or  defraud  creditors.  Low  v. 
Tomlinaon,  510. 

8.  Responsibility  of  Partnebs  on  Disbolution  of  Pabtnebship. 
— ^An  outgoing  partner  is  responsible  to  those  who  have  had  prior  deal- 
ings with  his  firm  for  all  debts  that  may  be  thei*eafter  contracted  by  it, 
unless  it  be  shown  that  such  creditors  had  actual  notice  of  the  dissolu- 
tion of  the  firm.    Hunt  db  Co.  v.  Colo.  MilUng  4t  Elevator  Co.,  120. 

0.  MoBTOAOE  OF  Pebsokaltt  hetainino  Pbivileoe  to  sell. — ^A 
mortgage  of  personal  property  which  provides  that  the  mortgagor  may 
retain  possession  of  the  property  until  maturity  of  the  mortgage  debt, 
witli  the  right  to  use  the  property  and  to  dispose  of  it  in  the  ordinary 
metliods  and  channels  of  trade,  and  without  an  obligation  to  account 
for  the  proceeds  of  sale,  is,  as  against  all  but  bona  fide  purchasers  for  a 
valuable  consideration,  void  as  to  existing  creditors  of  the  mortgagor. 
Harbison  v.  Tufts,  140. 


Index.  568 

10.'SuB8BQX7BNT  MoBTOAOBSS.— Security  taken  during  the  life  of  a 
prior  mortgage,  and  with  full  knowledge  of  it,  is  subject  to  its  lien, 
and  the  party  acquires  no  greater  rights  in  the  property  than  are  pos- 
sessed by  the  mortgagor.    Cassidy  et  aL  v.  HatrBl»on^  458. 

11.  MoRTOAOBS  TO  Sbcurb  Prb-bxistino  Debts.— Thoso  who  take 
security  on  property  with  no  other  consideration  than  a  pre-existing 
indebtedness  do  not  come  within  the  provisions  of  the  law  which  define 
the  rights  of  creditors,  or  purchasers  for  value.    lb, 

12.  Rights  of  Mortgaobb  fobfeitbd  bt  Delay. — It  is  only  when 
the  subsequent  mortgage  is  based  on  a  new  consideration  that  the  rights 
of  tlie  original  mortgagee  may  be  forfeited  by  want  of  diligence.    lb, 

DECREE:  See  JUDGMENT  AND  DECREE,  2-5,  7. 

DEED. 

CoNSTBumG  A  Debd  TO  bb  A  MoBTGAGE. — The  rulc  is,  that  a  decree 
changing  the  legal  effect  of  an  absolute  deed  from  that  of  a  conveyance 
to  that  of  a  mortgage,  must  rest  uiran  precise,  clear  and  unequivocal 
testimony,  but  this  rule  is  not  absolutely  uniform  in  its  application,  nor 
is  the  same  identical  proof  required  in  aU  cases.  Lindiay  9.  Lindsay y 
106. 

DEPOSITION:  See  EVIDENCE,  12,  25,  29,  81. 

DITCHES;     DITCH    COMPANIES:     See    IRRIGATION;     WATER 
RIGHTS. 

DIVORCE: 

1.   CONTBACT  WITH  DiVOBCED   WiFE    MADE   AFTEB   DbCBEE   OF   Dl- 

VOBCE.— A  decree  of  divorce  obtained  by  a  husband  against  his  wife 
does  not,  of  its  own  force,  release  him  from  his  obligation  to  pay  the 
wife  a  sum  of  money  monthly  for  her  support  during  their  separation,  as 
stipulated  in  articles  of  separation  previously  entered  into  between 
them,  at  least  when  no  provision  for  alimony  is  made  in  the  decree.  A 
new  agreement  made  after  the  divorce,  whereby  the  husband  is  released 
from  the  former  by  obligating  himself  to  pay  the  wife  a  certain  sum 
monthly  as  long  as  she  remains  unmarried,  imports  a  valuable  considera- 
tion, which  is  sufficient  to  sustain  it.    Jones  v.  Jones,  28. 

2.  Pbactice  in  Divobce  Cases — ^Tbial  by  Juby. — The  grounds  for 
divorce  in  this  state  are  purely  statutory,  and  the  district  courts  are 
invested  by  the  statute  with  jurisdiction  in  this  class  of  actions,  although 
other  acts  have  extended  the  jurisdiction  to  other  courts.  Restrictions 
and  limitations  are  imposed  by  the  statute  respecting  the  right  of  ac- 
tion and  the  mode  of  procedure,  one  of  which  is  that  when  the  charges 
in  tiie  bill  are  denied  by  the  answer  of  the  defendant  the  trial  shall  be 
by  jury.    Pleyte  v.  Pleyte,  70. 

3.   CONSTBUCTION  OF  SUPEBIOB  COUBT  ACT  IN  DiVOBCE  TbIALS. — The 

act  creating  the  superior  court  of  Denver  provided  that  it  should  have 
and  exercise,  within  certain  territorial  limits,  **  such  jurisdiction  and 
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powers  in  civil  actions,  and  be  governed  by  such  practice  and  pro- 
ceedings as  are  now  or  may  hereafter  be  provided  by  law,  or  may  be 
applicable  to  the  district  courts."  The  section  relating  to  the  summon- 
ing of  juries  provided  that  they  should  be  summoned  in  the  manner 
provided  by  law  for  summoning  juries  to  try  causes  in  the  county  courts. 
The  latter  provision,  as  applicable  to  divorce  cases  wherein  the  charges 
of  the  bill  ai-e  denied  by  the  answer,  is  to  be  limited  to  the  manner  of 
summoning  the  jury,  and  not  to  the  requirement  of  the  county  court 
act,  that  the  party  demanding  a  jury  shall  advance  the  fees.  The  denial 
of  a  jury  trial  in  such  casoi  on  failure  of  the  party  demanding  it  to  ad- 
vance the  jury  fees,  was  therefore  erroneous.    lb. 

4.  DiYOBCE  FOB  ExTBEME  Cbuelty.  —  To  cousUtuto  the  extreme 
cruelty  which,  under  the  statute,  authorizes  a  decree  of  divorce  on  the 
complaint  of  a  wife  against  a  husband,  there  must  have  been  either 
actual  violence  committed  by  the  husband,  attended  with  danger  to  life, 
limb  or  health,  or  there  must  be  reasonable  apprehension  of  such  vio- 
lence. A  solitary  instance  of  cruelty,  not  of  the  dangerous  and  violent 
kind,  ought  not  to  be  held  to  briug  a  case  within  this  provision  of  the 
statute.     Williams  v.  WiUiatM  et  aL,  281. 

6.  Ordsbing  Nonsuit  fob  Want  of  Evidence.— Where  the  wife's 
complaint  for  divorce  is  based  on  the  statutory  ground  of  extreme  cru- 
elty, and  the  evidence  in  her  favor  shows  no  actual  violence  which  can 
be  reasonably  supposed  to  have  endangered  either  the  life,  limb,  or 
health  of  the  plaintiff,  it  is  the  duty  of  the  court  to  grant  a  nonsuit,  its 
power  to  take  the  case  from  the  jury  being  the  same  as  in  other  cases. 
Whenever  there  is  such  a  failure  of  proof  that  if  a  verdict  was  returned 
in  favor  of  the  plaintiff  the  court  would  be  compelled  to  set  it  aside  aa 
being  unsupported  by  evidence,  a  nonsuit  should  be  ordered.    16. 

EJECTMENT: 

1.  Ejectment — ^Pabty  in  Possession  concealing  hbb  Title. — 
Where  a  grantee  of  real  estate  in  litigation  suppresses  knowledge  of 
her  title,  and  during  the  years  of  litigation  following  acts  as  the  agent 
of  her  gi*antor,  under  his  power  of  attorney,  and  with  full  knowledge 
of  all  the  proceedings  participates  in  and  directs  the  defense,  she  will 
be  held  bound  by  a  judgment  awarding  the  property  to  the  adverse 
party  and  estopped  to  assert  a  title  she  elected  to  conceal  and  declined 
to  defend.  The  grantee  is  not  aided  by  the  fact  that  she  was,  at  the 
time  of  the  judgment  and  for  many  years  prior  thereto,  in  possession 
of  the  premises.  JShe  could  acquire  no  title  in  her  own  right  by  reason 
of  continued  possession  and  the  statute  of  limitations,  since  possession, 
to  ripen  into  title,  must  be  open,  notorious,  continued,  and  adverse  to 
all  others.    Hurd  et  al.  v.  McClellan  et  al,  327. 

2.  Effect  of  Final  Judgment  in  Ejectment. — A  judgment  in 
ejectment  in  no  manner  vacated,  and  from  which  no  valid  appellate 
proceeding  is  prosecuted,  remains  a  conclusive  and  final  judgment  di- 
rectly affecting  the  estate,  and  binding  upon  the  parties  and  all  claim- 
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ing  under  them.    Id  suoh  case  it  is  the  duty  of  the  court  to  put  the 
successful  party  into  possession  of  the  property.    lb, 

EQUITABLE  RELIEF: 

1.  Whbx  Equitabub  Rblibf  orantablb  in  Lbgax  AcnoK. — Un- 
der the  code  system  of  practice  wliioh  permits  both  legal  and  equitable 
relief  to  be  granted  in  proper  cases,  where  the  records  of  the  county 
show  money  in  the  special  fund  on  which  the  plaintilTs  warrants  were 
drawn,  but  payment  thereof  has  been  refused  for  the  alleged  want  of 
money,  the  plaintiff  is  entitled  to  equitable  relief  to  the  extent  of  a  dis- 
oovery  and  accounting,  since  he  has  a  right  to  know  why  his  claims 
were  not  paid  from  the  money  admitted  to  have  been  in  the  treasury  to 
the  credit  of  that  fund,  and  to  such  information  as  may  possibly  enable 
him  to  enforce  his  claims.  Jlockaday  v.  Board  County  Commissioners 
et  al,  362. 

2.  Biixs  FOR  Relisf  on  Ground  of  Fraud. — ^As  bills  for  relief  on 
the  ground  of  fraud  are  required  by  statute  to  be  filed  within  three 
years  after  discovery  of  the  facts  constituting  the  fraud,  an  action  can- 
not be  maintained  to  subject  to  a  judgment  land  alleged  to  have  been 
fraudulently  transferred  more  than  three  years  prior  to  its  commence- 
ment, when  it  is  not  shown  at  what  time  the  fraud  was  discovered,  and 
there  is  no  averment  of  iiie  nature  of  the  discovery,  or  of  the  facts 
ascertained.    Amett  et  al.  v,  Coffey ^  34. 

3.  Equitablb  Construction  of  Contracts.— Equitable  construc- 
tion, and  those  of  convenience  and  value,  are  only  allowable  to  control 
the  interpretatioif  and  construction  of  contracts  in  those  cases  where 

*  the  intention  of  the  parties  cannot  be  clearly  derived  from  the  terras  of 
their  agreements,  or  where  their  provisions  are  equally  susceptible  of 
two  constructions.  But  where  the  language  is  clear  and  the  intention 
manifest,  they  cannot  be  disregarded  in  determining  the  rights  of  the 
parties,  or  their  assigns.    Bockwell  v.  Highland  Ditch  Co,,  396. 

4.  Right  of  Court  to  rmplot  Certain  Forms  and  Rules  of  Prao- 
TIOB. — ^In  the  prosecution  of  a  proceeding  which  comes  within  a  recog- 
nized class  of  actions,  the  forms  and  rules  applicable  to  that  class  may 
be  adopted.  So  a  proceeding  to  enforce  a  mechanic's  lien,  being  of  an 
equitable  nature,  it  comes  within  the  rule  which  recognizes  th^  right 
of  the  court  to  submit  questions  of  fact  involved  to  the  determination 
of  a  jury.    Bradbury  A  Co.  v,  Butler  A  Son,  430. 

6.  Powers  of  Court  of  Equity. — A  court  of  equity  cannot  abrogate 
contracts  fairly  entered  into  by  the  pai*tieB  thereto  and  substitute  other 
contracts  made  by  the  court.  It  cannot  decree  that  one  party  shall 
not  sell  any  supposed  right  or  property,  or  another  party  buy.  If  by 
reason  of  the  use  of  the  thing  sold  the  vested  rights  of  others  are  inter- 
fered with  and  the  value  of  such  rights  diminished,  a  court  of  equity 
can  enjoin  the  use,  but  not  the  sale.  Wyatt  et  al,  v.  Larimer  A  Weld 
Co.  Irrigation  Co.j  480. 
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ESTATES: 

1.  Practice  in  the  iKYKfiTiOATioK  of  Claims  aoaihst  Estates.— 
In  actions  involving  the  liability  of  the  estates  of  deceased  persons 
courts  should,  in  the  interest  of  justice,  and  for  the  protection  of  the  in- 
terests of  widows  and  children,  a£Ford  every  reasonable  facility  for  the 
full  investigation  of  every  claim  asserted  by  permitting  amendment  of 
the  pleadings,  or  the  admission  in  evidence  of  all  pertinent  facts  tend- 
ing to  discredit  the  didm.     Cooper^  Adm'x^  v.  IFood,  101. 

2.  LiABiLiTT  FOB  DsBTS  OF  A  CopARTKEBSHiP.^  A  partnership  firm, 
and  not  the  estate  of  a  deceased  partner,  is  primarily  responsible  for 
the  debts  of  the  partnership;  and  while  a  surviving  partner  is  entitied 
to  defend  suits  brought  against  the  firm,  he  is  not  entitied  to  defend  in 
the  character  of  trustee  of  the  heirs  at  law,  or  trustee  of  the  administra- 
tor of  the  estate  of  the  deceased  partner.    Savard  «.  Herhert,  445. 

ESTOPPEL: 

Ejectment — Pabty  in  Possession  concealing  heb  Title. — 
Where  a  grantee  of  real  estate  in  litigation  suppresses  knowledge  of  her 
tiUe,  and  during  the  years  of  litigation  following  acts  as  the  agent  of 
her  grantor,  under  his  power  of  attorney,  and  with  full  knowledge  of  all 
the  proceedings  participates  in  and  directs  the  defense,  she  will  be  held 
bound  by  a  judgment  awarding  the  property  to  the  adverse  party  and 
estopped  to  assert  a  title  she  elected  to  concl^al  and  declined  to  defend. 
The  grantee  is  not  aided  by  the  fact  that  she  was,  at  the  time  of  the 
judgment  and  for  many  years  prior  thereto,  in  possession  of  the  prem- 
ises. She  could  acquire  no  title  in  her  own  right  Jiy  reason  of  con- 
tinued possession  and  the  statute  of  limitations,  since  possession,  to 
ripen  into  title,  must  be  open,  notorious,  continued,  and  adverse  to  all 
others.    Hurd  et  al.  v.  McClellan  et  a!.,  327. 

EVIDENCE: 

1.  AUTHOBITY  TO  ACT  AS  GBNBBAL  AGBNT  OF  IXSUBANCE  COMPANT. 

— Where  an  individual  is  permitted  by  an  insurance  company  to  act  as 
its  general  agent,  and  is  furnished  with  policies  executed  by  the  proper 
officers  of  the  company  to  be  filled  up,  countersigned,  and  deliverad  by 
him,  such  individual  is  invested  with  all  the  indicia  of  a  general  agent 
as  far  as  third  persons  are  concerned.  Standard  Ace.  Jn».  Co.  v.  J^Wed- 
enthaL  5. 

2.  When  Admission  of  Incompetent  Evidence  will  not  bevbbse. 
— In  an  action  on  an  insurance  policy  tried  to  the  court  without  a  jury, 
the  reception  by  the  court  of  incompetent  evidence  will  not  be  ground 
for  reveraal,  as  it  will  be  presumed,  nothing  appearing  to  tiie  contrary^ 
that  the  judge,  being  familiar  with  the  rules  of  evidence,  disregarded 
it    lb. 

8.  Keeping  Vicious  Animals. — The  owner  of  a  vicious  dog,  know- 
ing of  his  dangerous  propensities,  is  bound  to  keep  him  secure  at  his 
peril.    If  any  one,  without  negligence  on  his  part,  is  injured  by  the  an- 
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imal  the  owner  is  liable  in  an  action  for  damages,  and  be  cannot  exon- 
erate himself  by  showing  that  he  used  care  in  restraining  the  animal, 
for  he  has  assumed  the  risk  of  keeping  him  securely.  Melsheimer  v, 
Sullivan,  22. 

4.  BVIDBKGE  NeOKSSABY  TO  SUSTAIN  CONVICTION  FOR  RAPE. — COU- 

Tiotions  for  rape  should  not  generally  be  sustained  when  they  rest  upon 
the  unsupported  testimony  of  the  prosecutrix.  To  warrant  a  conviction , 
the  evidence  of  the  main  fact  should  be  corroborated  by  such  facts  and 
circumstances  as  are  usually  accessible  in  such  cases,  and  are  consistent 
with  the  commission  of  the  crime,  also  with  the  conduct  of  the  injured 
party.    Bueno  v.  People,  232. 

5.  Circumstances  tending  to  discredit  Prosecutrix. — The  fail- 
ure of  the  prosecutrix  to  avail  herself  of  assistance  when  at  hand, — ^to 
report  the  assault  at  the  earliest  possible  mouient,  and  to  call  immedi- 
ate attention  to  the  injuries  received  and  afterwards  complained  of,  are 
circumstances  tending  to  discredit  the  testimony  of  the  party  alleged  to 
have  been  outraged.    lb, 

0.  Creditor^  s  Suit  to  set  aside  Conybtance.— Property  alleged  to 
have  been  transferred  by  the  owner  to  various  persons,  and  thereafter 
by  mesne  conveyances  to  have  been  vested  in  the  grantor's  wife,  the 
complaint  alleging  that  all  the  conveyances  were  without  consideration 
and  made  to  defraud  creditors,  cannot,  as  against  the  wife,  be  subjected 
to  the  satisfaction  of  a  judgment  subsequently  obtained  against  the 
original  grantor,  unless  it  be  shown  in  the  proceedings  instituted  for 
such  purpose  that  the  plaintifiTs  debt  existed  prior  to  the  transfers,  or 
that  the  conveyances  were  made  to  defraud  subsequent  creditora. 
Amett  et  aL  v,  Coffey,  34. 

7.  Bvidenos  necessary  to  establish  Pre-ezistino  Debts. — ^While 
the  pleadings  in  the  action  against  the  husband,  wherein  the  judgment 
was  obtained  against  him,  were  competent  evidence  as  against  him  to 
show  when  the  debt  was  incurred,  such  evidence  was  not  competent, 
as  against  the  wife,  to  show  that  plaintiff  was  a  creditor  before  the 
date  on  which  the  wife  acquired  title.    lb, 

8.  Removal  of  Obstruction  to  collection  of  Judgment. — In 
order  to  entitle  a  creditor  to  have  an  alleged  fraudulent  obstruction  to 
the  collection  of  his  judgment  removed,  and  to  have  his  clidm  enforced 
against  property  which  he  claims  ought  to  be  subject  thereto,  it  is 
requisite  that  his  judgment  be  made  a  lien  on  such  proi>erty,  either  by 
the  issuance  and  levy  thereon  of  an  execution,  or  by  pursuance  of  the 
steps  prescribed  by  statute  for  the  purpose.    lb, 

9.  Bills  for  Relief  on  the  Ground  of  Fraud.— As  bills  for  re- 
lief on  the  ground  of  fraud  are  required  by  statute  to  be  filed  within 
three  years  after  discovery  of  the  facts  constituting  the  fraud,  an  ac- 
tion cannot  be  maintained  to  subject  to  a  judgment  land  alleged  to  have 
been  fraudulently  transferred  more  tlian  three  years  prior  to  its  com- 
mencement, when  it  is  not  shown  at  what  time  the  fraud  was  disoov- 
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ered,  and  there  is  no  averment  of  the  nature  of  the  discoTery,  or  of  the 
fads  ascertained.    lb, 

10.  Allboations  of  Fbattd  and  Collusion. — The  allegations  of  a 
bill  charging  that  defendants  made  a  collusive  and  fraudulent  sale  of 
real  estate  on  which  plaintiff  held  a  trust-deed  for  purchase  money,  and 
that  they  fraudulently  procured  a  release  of  the  same  by  the  trustee, 
and  the  acceptance  of  other  securities  whereby  the  time  of  payment 
was  wrongfully  extended,  must  be  affirmatively  established  to  entitle 
the  plaintiff  to  relief.    Olson  v.  Scott  et  al.^  94. 

11.  When  a  Sxjrvivino  Pabtnsb  incompetent  to  pbovb  the  Pabt- 
NEBSHIP. — ^In  an  action  against  two  persons  alleged  to  be  copartners 
for  the  collection  of  a  claim  against  the  firm,  wherein  service  of  sum- 
mons is  made  on  one  only,  who  answers  denying  the  partnership  and 
his  own  liability  as  well,  but  dies  before  trial  of  the  issues,  and  his  ad- 
ministratrix is  substituted  as  defendant,  the  alleged  surviving  partner 
is  not  a  competent  witness  for  the  plaintiffs  under  the  statute  to  prove 
the  partnership.  No  acknowledgment  by  a  surviving  partner,  made 
after  the  death  of  his  copartner,  will  revive  a  debt  against  the  estate 
of  the  deceased  partner.     Cooper^  Adm'x^  v,  Wood^  101. 

12.  Authentication  of  Wbit  to  take  Deposition. — ^A  dedimus  is- 
sued by  a  court  of  record  to  take  the  deposition  of  a  witness  to  be  used 
on  the  trial  of  a  cause  is  a  writ,  and  must  be  authenticated  by  the  offi- 
cer issuing  it  by  the  seal  of  the  court,  like  other  writs.  Without  such 
authentication  the  writ  is  a  nullity,  and  a  deposition  taken  under  it  is 
inadmissible  in  evidence.    Blakeslee  v.  Dye,  118. 

18.  ClBCUMSTANGES   EQUIVALENT  TO  NOTICB  IN  FACT. — The  positive 

testimony  of  the  remaining  partner,  tliat  he  notified  a  former  dealer  of 
the  dissolution  of  his  firm,  and  that  he  was  doing  business  alone, 
coupled  with  proof  that  bills  were  thereafter  rendered  to  him  by  the 
dealer  in  his  own  name  only,  who  received  checks  from  him  on  account 
signed  by  him  in  his  individual  name,  and  that  the  dealer's  agents  fre- 
quently visited  liis  place  of  business  after  the  dissolution,  is  equiva- 
lent to  notice  in  fact  of  the  dissolution  of  the  partnership.  Hunt  <ft  Co, 
V.  Colo.  mUing  A  Elevator  Co.,  120. 

14.  Conviction  not  sdppobted  by  the  Evidence. — ^When,  upon  a 
review  of  the  testimony  in  a  criminal  case,  it  is  evident  that  the  ver- 
dict of  the  jury  was  not  warranted  by  the  evidence,  and  that  the  trial 
court  erred  in  refusing  to  set  it  aside  and  grant  a  new  trial,  the  judg- 
ment will  be  reversed.    Ireland  v.  People,  126. 

15.  EviDENCB  TO  sustain  Bill  OF  SALE. — The  note  and  chattel 
mortgage  were  admissible  in  evidence  in  a  suit  by  the  mortgagee 
against  the  purchaser  of  the  crops  for  the  purpose  of  showing  that  they 
evidenced  the  debt  mentioned  in  a  bill  of  sale  given  by  tlie  mortgagor 
to  the  purchaser,  notwithstanding  a  misdescription  of  the  note  in  the 
bill  of  sale.    Mulvany  v.  Oroaa,  112. 

16.  Malpbactice — Evidence  necbssaby  to  sustain. — To  render 
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a  physician  liable  in  an  action  for  damages  for  malpractice,  the  patient 
should  prove  that  the  injury  complained  of  resulted  from  bad  treat- 
ment, and  that  this  result  might  have  been  foreseen  and  avoided  by  a 
competent  practitioner.    Bumham  v,  Jackson^  237. 

17.  Action  bt  Corporation  against  Agent  for  Failure  to 
ACCOUNT. — ^In  an  action  by  a  corporation  against  its  secretary  for  a 
failure  to  account  for  moneys  received  in  his  official  capacity,  which 
it  was  his  duty  to  turn  over  to  the  treasurer  as  they  came  into  his 
hands,  and  wherein  it  appeared  from  his  books,  as  well  as  by  his 
admissions,  tliat  the  shortage  amounted  to  about  six  hundred  dol* 
lars,  a  defense  that  the  funds  were  stolen  from  his  private  safe  is 
Insufficient  in  the  absence  of  proof  to  show  what  amount  of  the 
company's  money  was  in  the  safe  at  the  time  of  the  robbery.  Evi- 
dence that  he  kept  in  tlie  safe  and  had  in  it  at  that  time  money  of 
his  own  and  of  othera,  as  well  as  money  of  the  company,  and  like- 
wise that  he  was  accustomed  to  account  to  the  treasurer  for  collec* 
tions  partly  in  money,  and  in  part  by  the  checks  of  himself  and  other 
persons  is  subversive  of  such  a  defense.  Fidelity  Investment  Co,  v, 
Carico,  292. 

18.  Duties  and  Liabilities  of  Agbnts.— To  have  exonerated  the 
defendant  he  should  have  shown  that  the  entire  sum  belonging  to  the 
company  was  in  the  safe  at  the  time  of  the  robbery,  not  in  unpaid 
checks  of  himself  or  others,  but  in  money;  also  tliat  the  loss  did  not 
occur  through  his  negligence  in  the  manner  of  keeping  the  money,  or 
by  reason  of  his  failure  to  pay  it  over.  Wliether  he  was  a  paid  agent 
or  not,  having  accepted  the  position,  he  was  bound  to  that  degree  of 
care  at  least  which  a  prudent  man  would  take  of  his  own  property.    Jb. 

19.  Evidence  of  Copartnership  Transaction. — In  an  action 
against  two  persons,  as  partners  in  the  sale  of  a  mine,  for  services  ren- 
dered ihem  as  such  by  the  plaintiff  in  making  a  survey,  map  and  report 
of  the  mine,  to  be  used  by  them  in  the  sale  thereof,  both  the  employ- 
ment and  the  partnership  being  denied  but  the  sale  admitted,  proof  of 
an  employment  of  the  plaintiff  by  one  of  the  defendants,  and  that  both 
defendants  shared  in  the  commissions  or  profits  realized  by  effecting 
the  sale,  was  sufficient  evidence  of  a  copartnership  relation  existing 
between  the  defendants  as  to  the  transaction  in  question  to  make  them 
jointly  liable  for  the  services  rendered.     OsbUton  v,  Katfflnan,  383. 

20.  Suit  against  Consolidated  Water  Company — Necessart 
Proof. — In  an  action  against  a  consolidated  water  company,  organized 
by  the  consolidation  of  two  ditch  companies,  for  damages  to  real  es- 
tate occasioned  by  a  ditch  constructed  by  one  of  them,  the  plaintiff 
must  prove,  in  order  to  maintain  his  action,  by  which  branch  of  the 
consolidated  company  the  ditch  was  constructed  which  occasioned  the 
injury.    Colorado  etc.  Land  A  Water  Co»  v.  MorrUy  401. 

21.  When  Plaintiff  may  testify  though  Adverse  Party  de- 
rxNDS  AS  Trustee. — The  plaintiff  entered  into  a  contract  to  perform 
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certain  services  tor  partnership  firm  composed  of  two  persons,  both  of 
whom  were  present  on  the  occasion.  He  subsequently  bronght  suit 
for  the  compensation,  but  before  trial  one  of  the  partners  died.  This 
event  did  not  render  the  plaintiff  incompetent  to  testify  to  the  making 
of  the  contract  under  the  statute,  although  the  other  partner  defended 
the  action  for  himself,  and  as  trustee  of  the  heirs  at  law  and  of  the  ad- 
ministratrix of  the  estate  of  the  deceased  partner.  Savard  v,  Herbert^ 
445. 

22.  Abuse  of  DiscBsnozr  nr  CRoss-BZAiinriLTioir  of  Witniks. — 
While  the  order  of  introducing  testimony  and  the  latitude  allowable  in 
cross-examination  of  witnesses  is  largely  in  the  discretion  of  the  trial 
court,  it  is  an  abuse  of  discretion  to  allow  the  plaintiff's  witness  to  be- 
come a  general  vHtness  for  the  defense  on  cross-examination,  as  to 
matters  not  embraced  in  the  examination  in*  chief,  and  thus  deprive 
the  plaintiff  of  his  right  of  cross-examination.  Tourtehtte  v.  Brown, 
408. 

23.  EVIDEKOE  KECESSABT   TO   IKVALIDATB    COMMERCIAL   PAFEB  IS 

Hands  of  Assiokeb. — ^The  admission  in  evidence  of  the  record  of  a 
former  suit  on  a  promissory  note  wherein  no  final  judgment  was  en- 
tered, when  the  same  note  is  again  put  in  suit  by  a  different  and  subse- 
quent assignee  thereof  for  value  and  before  maturity,  for  the  purpose 
of  discrediting  it  in  the  plaintiJFs  hands  by  showing  the  notoriety  of 
the  defenses  thereto,  and  thus  to  allow  the  jury  to  infer  knowledge 
thereof  on  part  of  the  plaintiff  that  would  invalidate  his  title,  is  error. 
Such  knowledge  must  be  affirmatively  established  as  against  the  as- 
signee of  commercial  paper  and  cannot  be  Inferentlally  formed  by  a 
jury  from  proof  only  of  the  existence  of  facts  of  this  character.  It  was 
likewise  error  to  instruct  the  jury  that  they  might  consider  such  litiga- 
tion in  determining  whether  plaintiff  was  a  b<ma  fide  holder.    Ib» 

24.  Chabacteb  of  Evidbnce  necbssaby  to  support  Yerdigt. — 
Here  suspicion  of  the  want  of  good  faith  on  part  of  a  plaintiff,  unsup- 
ported by  evidence,  cannot  be  made  the  basis  of  a  verdict  against  him. 
The  purchaser  of  commercisd  paper  is  presumed  by  the  law  merchant 
to  be  the  holder  for  value,  and  to  have  purchased  paper  not  due  in 
good  faith,  and  this  presumption  must  be  overcome  by  competent  tes- 
timony. Evidence  of  want  of  consideration,  fraud  in  obtaining,  irreg- 
ularity in  transferring,  or  knowledge  of  defenses  by  intermediate  hold- 
ers or  indorsers,  in  the  absence  of  testimony  impeaching  the  bona  fides 
of  the  transaction  by  the  holder,  is  inadmissible.    lb. 

25.  Depositions,  how  taken  on  Interrogatories. — ^It  is  irregular 
for  an  officer  to  take  the  deposition  of  a  witness  upon  questions  fur- 
nished the  officer  by  the  attorney  of  a  party  to  the  cause  of  action. 
The  deposition  of  a  witness  residing  in  the  state  can  only  be  legally 
taken  on  interrogatories  under  a  commission  directed  to  the  officer. 
Nevitt  V,  Crow^  453. 

26.  Errors  in  Examination  of  Witness  subsequently  correct- 
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BD. — ^The  excluBion  by  tlie  court,  though  erroneooB,  of  certain  quet- 
tions  asked  a  witness  on  cross-ezaminationf  will  not  justify  the  rever- 
sal of  the  judgment,  where  the  witness  was  subsequently  permitted  to 
answer  and  put  in  proof  the  very  matter  about  which  he  was  previously 
interrogated.    lb, 

2tJ»  Dbolarations  of  Insured. — In  an  action  upon  an  accident  insur- 
ance policy  wherein  the  principal  inquiry  under  the  issues  was  whether 
death  resulted  from  an  injury  against  which  the  company  had  insured 
the  deceased,  declarations  of  the  deceased  as  to  the  time,  nature  and 
cause  of  the  injury  made  to  his  physician  on  the  second  or  third  day 
after  the  occurrence  are  not  part  of  the  res  gestCR,  and  it  was  error  to 
receive  them  in  evidence  over  the  objections  of  the  defendant.  Eq, 
Mut.  Accident  Aas'n  v.  McCluskej/,  473. 

28.  When  Declarations  become  Pabt  of  Res  Gest^. — ^Declara- 
tions, to  constitute  part  of  the  res  geatcB,  must  accompany  the  act 
done,  or  be  made  at  the  time  of  the  act  done,  or  be  so  connected  there- 
with as  to  constitute  a  part  of  it,  and  so  harmonize  with  the  facts  then 
occurring  as  to  form  one  transaction.  The  restriction  to  the  admission 
of  such  declarations  is,  that  they  must  be  contemporary  with  the  prin- 
cipal transaction,  and  derive  some  degree  of  credit  from  it.    lb. 

29.  Depositions — ^Objections  to  Intebbogatobies. — ^Where  deposi- 
tions of  witnesses  were  regularly  taken  for  the  plaintiff  in  an  action 
pending,  on  interrogatories  and  cross-interrogatories  filed  by  counsel 
of  the  respective  parties,  no  objections  being  interposed  for  defendant 
until  the  trial  of  the  cause,  when  objections  were  made  to  the  character 
of  some  of  plaintiff's  interrogatories,  such  objections  were  properly 
overruled,  as  they  came  too  late,  even  if  otherwise  valid.  Love  v.  Tom  • 
Hnson,  516. 

30.  Sales  with  Intent  to  defbaud  Cbeditobs — ^Examination  of 
Witnesses. — In  an  issue  of  fact  as  to  whether  a  transfer  of  propeiiy 
was  made  to  hinder,  delay  or  defraud  creditors,  it  is  proper  to  inquire 
of  the  party  selling,  and  of  his  agent  through  whom  the  sale  was  made, 
whether  or  not  the  transfer  was  made  with  intent  to  hinder,  delay  or 
defraud  creditors.    lb. 

31.  Authentication  of  Wbit  to  take  Deposition. — ^A  dedimus  is- 
sued by  a  coxiTt  of  record  to  take  the  deposition  of  a  witness  to  be  used 
on  the  trial  of  a  cause  is  a  writ,  and  must  be  authenticated  by  the  of- 
ficer issuing  it  by  the  seal  of  the  court,  like  other  writs.  Witliout  such 
authentication  the  writ  is  a  nullity,  and  a  deposition  taken  under  it  is 
inadmissible  in  evidence.    Blakeslee  v.  J>ye^  118. 

32.  Chabacteb  of  Possession  shown  by  Muniments  of  Tttlb. — 
In  an  action  of  forcible  entry  and  detainer,  muniments  of  plaintfTs  title 
may  be  put  in  evidence  to  show  the  character  of  his  possession.  Jen- 
kins 0.  2Vnon,  133. 

83.  Evidbnge  of  Usage  and  Custom. — ^When  i>artie8  contract  on  a 
subject  matter  concerning  which  known  usages  prevail  they  inoorporate 
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such  usages,  by  implication,  into  their  agreements  if  nothing  is  said  to 
the  contrary.    Bradbury  A  Co,  v.  Butler  A  Son^  430. 

EXCEPTIONS:  See  PRACTICE  IN  COURT  OF  APPEALS,  23,  27. 

EXECUTORS  AND  ADMINISTRATORS: 

JuBOMEirr  AQAIN8T  ABMnoBTBATOB. — ^It  is  orror  to  render  judgment 
against  an  administrator  upon  an  appeal  bond  executed  by  the  intestate, 
in  his  lifetime,  for  the  full  penalty  of  the  bond,  the  damages  proven 
being  a  smaller  sum,  with  an  order  that  execution  issue  therefor.  The 
Judgment  should  provide  for  its  discharge  on  payment  of  the  damages, 
the  latter  to  be  paid  In  due  course  of  administration.  Cooper^  Adm'z, 
o.  De  Mainville  et  ai.,  10. 

EXTRADITION: 

1.  ExTBADinoir  of  Fugittybs  fbom  Justice. — Under  the  national 
compact  with  the  states  relating  to  the  return  of  fugitives  from  justice, 
such  persons  obtain  no  right  to  protection  against  the  state  whose  laws 
they  have  violated  by  fleeing  within  the  boundaries  of  another  state 
whose  laws  they  have  not  broken.     WilUams  v.  Weber,  101. 

2.  Trial  of  FuomyB  fob  a  Diffebemt  Cbdoe. — ^When  such  a  per- 
son has  been  returned  from  another  state  to  this  state  by  a  requisition, 
he  may  be  arrested  and  tried  for  a  crime  committed  before  he  left,  al- 
though not  the  same  crime  with  which  he  was  charged  when  extra- 
dited,   lb. 

FORECLOSURE  OF  LIENS:  See  LIENS. 

FORCIBLE  ENTRY  AND  DETAINER: 

1.  FoBciBLE  Entbt  akd  Detaikeb— Oolob  of  Title. — ^In  an  action 
of  forcible  entry  and  detainer,  it  appeared  that  plaintiff  was  in  posses- 
sion under  a  deed  from  a  railroad  company  which  had  received  a  grant 
of  the  land;  but  the  patent  was  withheld  pending  a  question  as  to  the 
rights  of  the  company.  Defendant  applied  for  the  land  under  the 
homestead  act,  and  was  refused,  but  went  on  a  part  of  the  land,  and 
built  a  house,  and  both  parties  were  living  on  the  land  when  action  was 
commenced.  Held,  that  plaintiff* s  color  of  title  entitled  him  to  his  ac- 
tion against  one  having  no  titie  whatever.    Jenkina  v.  Tynon,  133. 

2.  Chabacteb  of  Posbebsion  shown  bt  Muniments  of  Title. — ^In 
an  action  of  forcible  entry  and  detainer,  muniments  of  pluntiiTs  title 
may  be  put  in  evidence  to  show  the  character  of  his  possession.    lb. 

FORFEITURE:  See  DEBTOR  AND  CREDITOR,  12. 

FRANCHISE:  See  CORPORATIONS,  1,  2. 

FRAUD: 

1.  Allegations  of  Fbaud  and  Collusion  must  be  Affirma- 
TiVELT  Established. — Fraud  can  never  be  presumed  or  Inferred  from 
circumstances  of  suspicion  only,  but  must  be  affirmatively  established 
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by  evideuceik  So  the  allegations  of  a  bill,  charging  that  defendants 
made  a  collusive  and  fraudulent  sale  of  real  estate  on  whicli  plaintiff 
held  a  trust-deed  for  purchase  moneyi  and  that  they  fraudulently  pro- 
cured the  release  of  the  truslxleed  by  the  trustee,  and  the  acceptance  by 
him  of  other  securities  whereby  the  time  of  payment  was  wrongfully 
extended,  must  be  affirmatively  established  to  entitle  the  plaintiff  to 
relief.     Olson  v.  Scott  et  a2.,  M. 

2.  Limitation  to  Action  on  Gbound  of  Fraud. — ^An  action  to 
subject  land,  alleged  to  have  been  fraudulently  transferred,  to  a  judg- 
ment must  be  filed  within  three  years  after  discovery  of  the  facts  con- 
stituting the  fraud.    Amett  et  al.  o.  Coffey  ^  34. 

FUGITIVES  FROM  JUSTICE:  See  EXTRADITION,  1,2. 

GARNISHMENT: 

Liability  of  Gabnibhsb. — Generally  a  garnishee  is  not  chargeable, 
unless  the  defendant  could  recover  of  him,  by  an  action  instituted  for 
that  purpose,  what  the  plaintiff  seeks  to  secure  by  garnishment  pro- 
ceedings.   Marks  v,  Anderson  et  al.,  1. 

GAMBLING: 

1.  Loan  of  Monet  to  Stabt  a  Fabo  Bank. — A  loan  of  money  to 
an  individual  for  the  purpose  of  being  used  in  starting  a  faro  bank 
does  not  come  within  the  provisions  of  the  statute  rendering  void  all 
contracts,  where  the  whole,  or  any  part  of  the  consideration  shall  be— 
"  for  the  reimbursement  or  paying  any  money  or  property  knowingly 
lent  or  advanced  at  the  time  or  place  of  such  play,  to  any  person  or 
persons  "  gaming  or  betting  on  games  of  chance.  Lon^necker  v.  Shields, 
264. 

2.  Unavailable  Defense  to  Pbomissobt  Note. — A  defense  to  an 
action  on  a  promissory  note,  that  it  was  given  without  consideration, 
and  for  losses  sustained  by  the  maker  in  a  gambling-room  or  bucket- 
sliop  in  betting  upon  the  future  price  of  wheat  in  the  Chicago  market, 
is  not  sustained  where  the  evidence  on  the  trial  shows  that  the  plaintiff 
was  an  assignee  for  value, — that  he  purchased  the  note  before  maturity 
and  without  knowledge  of  any  defenses  thereto,  and  the  maker  testi- 
fied in  his  own  behalf  that  it  was  executed  without  consideration,  as 
accommodation  paper  to  the  proprietors  of  the  gambling-shop  to  save 
their  credit  with  the  banks,  and  with  permission  to  exhibit  it,  but  on 
their  promise  not  to  use  it  in  any  other  manner.  Pendleton  v.  Smissaert, 
508. 

GUARDIAN  AND  WARD: 

Action  on  Guabdian^s  Boni>— Pabtibs  and  PLSADiNes. — It  is  not 
essential  to  a  recovery  against  sureties  on  a  guardian*s  bond,  in  an  ac- 
tion against  them  in  behalf  of  the  minors  for  breaches  of  its  conditions 
by  the  guardian,  that  the  guardian  be  made  party  to  the  action,  or  that 
a  judgment  should  first  have  been  obtained  against  him  which  he  had 
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failed  to  satisfy.  The  iiutrament  itself  stipulates  for  the  faithful  dis- 
charge by  the  guardian  of  the  obligations  imposed  on  him  by  statute, 
and  provides  that  it  may  be  put  in  suit  against  all  or  any  one  of  the 
obligors  to  the  use  and  benefit  of  any  person  entitled  by  breach  there- 
of. Prooeedings  for  accounting  or  orders  of  court  need  not  precede 
an  action  for  a  breach  of  the  bond.    Gebhard  v.  Smith,  342. 

GUARANTY:  See  CONTRACTS. 

HIGHWATS:  See  STREETS  AND  HIGHWAYS. 

HOMESTEAD:  See  PUBLIC  LANDS,  8,  4. 

HUSBAND  AND  WIFE: 

1.  DiYOBCS  FOB  ExTBEiCE  Cbueltt. — ^To  Constitute  the  extreme 
cruelty  which,  under  the  statute,  authorizes  a  decree  of  divorce  on  the 
complaint  of  a  wife  against  a  husband,  there  must  have  been  either 
actual  violence  committed  by  the  husband,  attended  with  danger  to 
life,  limb  or  health,  or  there  must  be  reasonable  apprehension  of  such 
violence.  A  solitary  instance  of  cruelty,  not  of  the  dangerous  and  vio- 
lent kind,  ought  not  to  be  held  to  bring  a  case  within  this  provision  of 
the  statute.     Williams  v.  Williama,  281. 

2.  Obdebikg  Nonsuit  fob  Want  of  Evidence. — ^Where  the  wife's 
complaint  for  divorce  is  based  on  the  statutory  ground  of  extreme  cru- 
elty, and  the  evidence  in  her  favor  shows  no  actual  violence  which  can 
be  reasonably  supposed  to  have  endangered  either  the  life,  limb,  or 
health  of  the  plaintiff,  it  is  the  duty  of  the  court  to  graUt  a  nonsuit,  its 
power  to  take  the  case  from  the  jury  being  the  same  as  in  other  cases. 
Whenever  there  is  such  a  failure  of  proof  that  if  a  verdict  was  returned 
in  favor  of  the  plaintiff  the  court  would  be  compelled  to  set  it  aside  as 
being  unsupported  by  evidence,  a  nonsuit  should  be  ordered.    lb. 

INJUNCTION: 

When  Violation  of  Injunction  not  punishable  ab  Contempt.— 
After  the  inhabitants  of  a  part  of  a  county,  sought  to  be  incorporated 
into  a  town,  have  complied  with  all  the  requirements  of  the  statute  pro- 
viding for  such  organization,  and  the  commissioners  appointed  by  the 
county  court  have  called  an  election  to  determine  the  question  of  so  in- 
corporating by  the  votes  of  all  the  qualified  electors  residing  within  the 
territory  embraced  in  the  proposed  town,  a  court  has  no  jurisdiction  to 
enjoin  such  election,  and  disobedience  of  such  an  injunction  is  not  pun- 
ishable as  contempt.    Ouebelle  et  aL  v.  Epley  et  oi.,  199. 

INSOLVENCY :  See  DEBTOR  AND  CREDITOR,  1-7. 

INSTRUCTIONS: 

1.  Instbuctions  need  not  be  bepeated. — ^When  the  substance  of 
instructions  to  the  jury  asked  by  a  party  to  the  action  are  embraced  in 
those  given  by  the  court  on  its  own  motion,  they  are  properly  denied. 
Baker  v.  Barton  et  at.,  183. 
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2.  CAJiBYiNe  Deadly  Weapons  by  Police  Officeb. — ^The  plaint- 
iff, a  police  oAcer  of  South  Denver,  having  been  arrested  by  the  sheriff 
on  a  charge  of  carrying  deadly  weapons,  and  having  an  action  against 
tlie  sheriff  for  illegal  arrest,  assault  and  battery  and  false  imprisonment, 
he  was  not  entitled  to  an  instruction  charging  as  a  matter  of  law,  that 
a  police  officer  of  the  town  named  had  a  right  to  carry  arms,  and  that 
the  carrying  of  them  was  no  violation  of  state  laws,  in  the  absence  of 
authority  or  evidence  to  sustain  the  position.    lb. 

3.  Assault  and  Batteby  by  Offices  ik  makiho  Abbbst. — ^An 
officer  who  makes  a  legal  arrest  cannot  be  liable  for  assault  and  battery 
where  tiie  evidence  fails  to  show  that  he  used  unnecessary  force.    lb. 

4.  Statement  of  Issues  fob  Instbuction. — ^The  gist  of  the  action 
being  tiie  alleged  unlawful  arrest  and  detention,  the  repetition  of  the 
word  **  unlawfully'*  in  the  following  instruction  does  not  cause  it  to 
misstate  the  issues  to  the  jury: — **  This  action  was  brought  *  *  *  to  re- 
cover damages  for  an  alleged  unlawful  arrest  and  imprisonment  of  the 
plaintiff  by  the  defendants,  and  he  charges  that  he  was,  •  *  «  imlaw- 
fully  arrested  and  imprisoned."    lb. 

5.  GrviNO  Substance  of  Refused  Instbuctionb. — Where  a  judge 
refused  to  give  defendant's  requests  to  charge,  but  gave  the  substance 
thereof  in  his  instructions,  defendant  cannot  complain.  Jenkins  v. 
TVnon,  133. 

6.  Inapplicable  Instbuctions  Ebboneous. — ^An  instruction  good 
in  itself  but  inapplicable  to  the  issue  being  tried  should  not  be  given, 
as  its  tendency  is  to  confuse  the  jury.    Haranxthy  et  aL  v.  8handel,  137. 

7.  Instbuctions  and  Yebdict  fob  Condemnation  Pbocbedings. — 
The  eminent  domain  statute  imperatively  requires  that  the  jury  sworn 
to  determine  the  compensation  to  be  awarded  the  owner  of  land  con- 
demned shall  pass  on  the  question  of  benefits  to  the  residue  of  the 
owner's  land.  An  instruction,  therefore,  that  there  is  no  evidence  of 
benefits  is  erroneous,  and  it  is  likewise  error  for  the  court  to  overrule  a 
motion  to  set  aside  a  verdict  which  fails  to  show  that  the  subject  of 
benefits  was  considered.    Railway  Co.  v.  Knight  et  at.,  218. 

8.  Instbuctions  should  be  based  on  the  Law  and  the  Evidence. 
— An  instruction  to  the  effect  that  the  interests  of  society  require  that 
physicians  be  held  to  a  strict  rule  of  accountability  is  objectionable,  as 
going  outside  the  record,  and  tending  to  influence  the  jury  by  a  refer- 
ence to  matters  not  proper  for  their  consideration.  Bumham  v.  Jackson^ 
237. 

9.  Ebbob  to  assume  facts  not  Established. — An  instiniotion  is 
erroneous  which  assumes  as  a  conclusion,  and  without  testimony  satis- 
factorily establishing  the  fact,  that  a  certain  condition  of  the  deceased 
organ  of  the  patient  existed  at  the  time  the  defendant  took  charge  of 
the  caise,  and  during  the  interval  he  remained  in  charge.    lb. 

10.  How  fak  Puysicians  bound  by  Established  Pbictice. — An 
instntciiou — *'  tliat  if  writers  on  the  treatment  of  phimosis^  or  practical 
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Burgeons,  prescribe  a  mode  of  treatment,  it  is  incumbent  on  suigeons 
called  on  to  treat  such  an  ailment  to  conform  to  the  system  of  treatment 
thus  established,  and  if  they  depart  troYa  it  they  do  so  at  their  peril,** 
does  not  state  the  law  correctly.  Physicians  are  bound  by  what  is  uni- 
versally settled  in  the  profession;  not  by  what  some  writers  and  prac- 
tical surgeons  recommend.  And  the  mere  fact  that  writers  or  practical 
surgeons  prescribe  a  certain  mode  of  treatment  does  not  makd  it  incum- 
bent on  a  surgeon  called  to  treat  an  ailment  to  conform  to  such  mode 
(if  treatment.    lb, 

11.  Instbuctiohs  to  Jubt  when  not  ground  of  Rxvsbsal. — ^The 
mere  fact  that  the  charge  of  the  court  was  technically  faulty  in  defining 
preponderance  of  proof  is  not  ground  for  reversing  the  judgment,  if  the 
jury  were  not  misled,  or  if  the  case  as  a  whole  was  fairly  presented  to 
them,  and  especially  if  their  verdict  is  obviously  correct.  Bed  Sand- 
btone  Co.  et  al.  o.  Skoman,  323. 

12.  Objections  not  bbyiewable  on  AppEAL.~Where  the  instruc- 
tions were  in  the  nature  of  a  general  charge,  and  the  record  shows  tliat 
objections  and  exceptions  thereto  were  not  reserved  before  the  trial 
court,  pointing  out  the  particular  errors  relied  on,  and  the  same  have 
not  been  assigned  for  error,  they  will  not  be  considered  on  appeal.    lb. 

13.  iNSTBUcnoN  ASSUMING  FACTS  TO  BE  PBOVED. — ^An  Instruction 
is  properly  refused  which  assumes  certain  facts  to  have  been  estab- 
lished,   lb. 

14.  Objections  to  Instructions — ^Entire  Chaboe  to  be  consider- 
ed.— In  construing  a  charge  to  a  jury  the  entire  charge  must  be  consid- 
ered, and  when  appellant  does  not  embrace  within  the  transcript  the 
whole  charge  given,  a  court  of  review  cannot  decide  whether  a  party 
was  prejudiced  or  not  by  the  refusal  to  give  instructions  prayed  by 
him.    Bradbiary  A  Co.  v.  Butler  A  Son,  430. 

16.  Correctness  of  Instructions  taken  as  a  Whole. — ^If  one  or 
more  of  the  instructions,  separately  considered,  might  be  held  to  be 
erroneous,  but  when  taken  in  connection  with  the  other  instructions 
given,  and  the  whole  considered  together,  it  appears  that  the  issue  was 
fairly,  impartially,  and  distinctly  submitted  for  the  deliberation  of  the 
jury,  there  is  no  ground  for  interfering  with  the  verdict.  Hurd  v.  At- 
kins, 440. 

Id.  CoMMERCiAii  Papeb  IN  HANDS  OF  ASSIGNEE. — It  is  crror  to  in- 
struct a  jury,  in  an  action  on  a  promissory  note  brought  by  an  assignee 
thereof,  that  they  might  consider  the  record  of  a  former  litigation 
thereon,  wherein  no  judgment  was  entered,  in  determining  the  ques- 
tion whether  the  plaintiff  was  a  bona  fide  holder.  The  presumption  of 
tlie  law  merchant  in  favor  of  the  holder  of  commercial  paper  must  be 
overcome  by  competent  proof.    Tourtelotte  v.  Brown,  408. 

INSURANCE: 
1.  Effect  of  Recitals  in  PoLicr.^Where  a  policy  of  accident  insur- 
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ance,  properly  executed  by  the  officers  of  the  insurance  company,  is 
signed  and  delivered  by  the  agent  of  the  company  to  the  insured,  it  be- 
comes the  contract  of  the  insurance  company,  and  the  language  of  the 
policy, — **  in  consideration  .....  and  of  $87.50  does  hereby  insure,** 
etc.,  imports  the  payment  of  the  premium  prior  to  the  delivery  of  the 
policy  as  the  consideration  for  the  contract  of  insurance.  This  con- 
ti*act  can  only  be  impeached  by  proof  that  the  policy  was  improperly 
or  fraudulently  obtained  by  the  insured.  Inaurance  Company  v.  Fried" 
entJial^  6. 

2.  CoNTSAOT  BT  AoENT  TO  oiVB  TDfs  TO  PAT  Pbbmium. — If  a  gen- 
eral agent  of  an  insurance  company  contracts  to  give  the  insured  time 
for  the  payment  of  the  premium,  and  to  accept  payment  from  him  in  a 
certain  manner,  thereupon  delivering  him  the  policy  of  insurance,  pay- 
ment of  the  premium  by  the  insured  in  the  manner  specified  subse- 
quent to  an  injury  received  by  him  sustains  the  contract,  and  the  policy 
is  valid  from  the  date  of  delivery,  notwithstanding  the  clause  therein, 
"  this  policy  shall  not  take  effect  unless  the  premium  is  paid  prior  to 
the  happening  of  any  accident  under  which  the  claim  is  made."    i&. 

3.  AcTioir  OK  Iksubakce  Policy — Pleadings. — It  is  only  necessary, 
primarily,  in  an  action  on  an  insurance  policy,  to  allege  the  contract  of 
insurance,  the  happening  of  the  contingency  rendering  the  company 
liable  under  the  contract,  and  the  amount  of  indemnity  to  which  the  in- 
sured is  entitled.  Allegations  of  the  answer  setting  up  misconduct  of 
the  insurance  company's  agent  neither  impeach  the  contract  of  insur- 
ance, nor  otherwise  constitute  a  defense  to  the  action.  But  if  the 
plaintiff,  instead  of  demurring  thereto,  traverses  such  allegations  by  a 
replication,  to  which  the  defendant  files  a  demurrer,  it  will  be  carried 
back  and  sustained  to  the  answer.    lb. 

4.  EviDSNCSS  OF  AuTHOBiTT  TO  ACT  AS  GEincBAL  AoENT.— Where 
an  individual  is  permitted  by  an  insurance  company  to  act  as  its  gen- 
eral agent,  and  is  furnished  with  policies  executed  by  the  proper  of- 
ficers of  the  company  to  be  filled  up,  countersigned  and  delivered  by 
him,  such  individual  is  invested  with  all  the  indicia  of  a  general  agent 
as  far  as  third  persons  are  concerned.    lb, 

6.  When  Admissioit  of  Incompetent  Testimony  will  not  bb- 
VEBSE. — The  reception  of  incompetent  evidence  is  not  ground  for  re- 
versal where  the  trial  was  by  the  court,  as  it  will  be  presumed,  nothing 
appearing  to  the  contrary,  that  the  judge,  being  familar  with  the  rules 
of  evidence,  disregarded  it.    lb, 

6.  Declabations  of  Insubed  as  to  Cause  of  Injuby  beceived. 
— In  an  action  upon  an  accident  insurance  policy  by  the  widow  of  the 
deceased  policy  holder,  wherein  the  principal  inquiry  under  the  Issues 
was  whether  death  resulted  from  an  injury  against  which  the  company 
had  insured  the  deceased,  declarations  of  the  deceased  as  to  the  time, 
nature  and  cause  of  the  injury  made  to  his  physician  on  the  second  or 
tliird  day  after  the  occurrence  are  not  part  of  the  res  yestce,  and  it  was 
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error  to  receive  them  m  evidence  over  the  objecttons  of  the  defendimt. 
Sq,  Mut.  Accident  Asa'n  v.  McCluskey,  478. 

7.  WheitDbclabations  become  Pabtof  Res  Gbstjb. — ^Dedarattons, 
to  constitute  part  of  the  res  gettce,  must  accompany  the  act  done,  or  be 
made  at  the  time  of  the  act  done,  or  be  so  connected  therewith  as  to 
constitute  a  part  of  it,  and  so  harmonize  with  the  facts  then  occurring 
as  to  form  one  transaction.  The  restriction  to  the  admission  of  such 
declarations  is,  that  they  must  be  contemporary  with  the  prlncipifl 
transaction,  and  derive  some  degree  of  credit  from  it.    lb. 

INTERVENTION:  See  PRACTICE  IN  CIVIL  ACTIONS,  81,  9a 
IRRIGATION:  See  CONSTITUTION,  1-4. 

1.   PboPBBTT  of  IBBI0ATI017  COMPAKIES  WHEN  LIABLE  TO  TAXATIOIT. 

— The  franchise  of  a  corporation  owning  an  irrigating  canal,  witii 
flumes,  headgates,  etc.,  is  property,  and  subject  to  taxation  under  sec.  3, 
art.  10  of  the  constitution,  unless  used  exclusively  by  the  corporation, 
or  its  individual  members.    Land  and  Canal  Co.  v.  Co,  TVecu.,  205. 

2.  AssiONEE  OF  Fbactional  Intebest  not  entitlbd  to  Sbpabatb 
Deliyeby. — ^The  enumeration  of  the  rights  of  the  grantees  in  an  agree- 
ment to  deliver  two  distinct  and  specific  quantities  of  water  to  two 
grantees  mentioned,  or  their  legal  representatives,  wherein  the  only 
right  to  a  separation  or  division  of  the  water  granted,  is, — '*  To  be  de- 
livered in  separate  shares  to  each  party,  or  the  whole  quantity  to  be 
delivered  together,  as  said  second  parties  may  determine,  either  of  said 
parties  to  have  the  right  to  demand  and  receive  his  proportionate  share 
at  any  time,"  is  an  inhibition  upon  the  right  to  demand  the  separate 
delivery  of  more  than  the  two  quantities  of  water  specified,  and  conse- 
quently a  limitation  upon  the  alienees  of  the  parties  to  require  separate 
deliveries  of  their  respective  subdivisions.  The  alienees,  whether  by 
contract  or  operation  of  law,  must  receive  the  water  in  the  same  man- 
ner as  the  original  grantees,  in  two  distinct  shares  or  quantities  only. 
Bockwell  V.  Highland  Ditch  Co.,  39tf. 

3.  Liability  or  Ditch  Company  on  Contbact  to  Fubnish  Wateb. — 
The  failure  of  a  ditch  company  to  perform  its  contract  with  a  patron 
to  furnish  him  water  for  irrigation,  by  reason  whereof  the  patron  suf- 
fers damages  in  the  loss  of  crops,  is  not  relieved  from  liability  to  dam- 
ages by  the  mere  fact  of  a  scarcity  of  water  in  the  stream  from  which 
the  ditch  was  supplied.    Land  and  Canal  Co.  v.  JenkinSy  425. 

4.  A  Canal  Company  is  not  a  Common  Cabbieb. — There  is  a  broad 
distinction  between  the  rights,  duties  and  obligations  of  a  common 
•carrier  of  goods  for  hire,  and  those  of  a  canal  company  which  contracts 
to  furnish,  sell  and  deliver  given  quantities  of  water  to  consumers  for 
purposes  of  irrigation.  The  functions,  attributes  and  responsibilities 
of  canal  companies  are  essentially  dissimilar  in  many  respects.  Wyatt 
et  oL  V.  Irrigation  Co.,  480. 

5.  OwNSBSHiPOF  Wateb  diveisted  and  appbopbiated. — ^While  the 
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title  of  the  public  or  the  state  to  the  unappropriated  waters  in  the 
streams  can  only  be  divested  as  to  the  portions  thereof  segregated  and 
appropriated  to  beneficial  uses,  when  this  has  been  legally  done  the 
appropriator  becomes  the  proprietor  of  the  water  appropriated  and 
diverted,  or  of  the  use  thereof,  which  is  the  same  thing,  and  as  long  as 
the  beneficial  use  thereof  is  continued  the  water  remains  the  subject 
of  exclusive  ownership  and  control,  and  is  the  property  of  the  appro- 
priator in  every  legal  aspect.    lb. 

6.   CONSTBUCTION  OP  CONSTITUTIONAL  TSBHS  AND  PBOVISIONS. — Hie 

terms  "public"  and  "people"  in  §5,  art  16,  Constitution,  are  sy* 
nonymouB,  and  the  declaration  that  the  unappropriated  waters  are 
"  the  property  of  the  public,"  and  "  dedicated  to  the  use  of  the  people 
of  the  state,  subject  to  appropriation,"  does  not  mean  that  the  owner- 
ship of  water  should  remain  inalienable  in  the  public,  but  that  it  should 
pass  to  the  people  by  the  first  appropriation  to  a  beneficial  use.    lb, 

7.  Existing  Rights  pebpetxtatbd  by  Constitution. — The  func- 
tions and  character  of  a  state  constitution  are  not  legislative.  They 
are  declaratory  only  of  rights  inherent  in  the  people  and  exercised  by 
them  before  its  adoption.  The  instrument  perpetuates  existing  rights, 
and  limita  the  legislative  power  as  to  interference  therewith.  The 
principles  controlling  water  rights  in  this  state,  as  declared  in  the  con- 
stitution, had  their  inception  in  the  earliest  attempts  at  agriculture, 
and  resulted  from  the  necessity  to  irrigate  the  land  in  order  to  have  It 
produce  crops.  Preferences  between  the  different  users  of  water  were 
then  established  on  the  equitable  basis  of  the  dates  of  their  respective 
appropriations  to  beneficial  uses.    lb, 

8.  A  Canal  Company  may  appbopbiate  Watbb. — ^When  a  canal 
company  constructs  its  channel  for  the  transportation  of  unappropri^ 
ated  water  from  a  stream  to  arid  lands,  for  the  purpose  of  irrigating 
them, — diverts,  conveys  and  delivers  the  water  for  such  purpose,  it  satis- 
fies the  requirements  of  the  constitution,  and  by  its  own  acts  completes 
the  appropriation.  It  thereby  becomes  the  proprietor  or  owner  of  the 
water  diverted,  and  as  such  may  sell,  transfer  and  deliver  it  to  be  used  by 
those  who  require  it  for  irrigation,  and  such  rights  can  only  be  divested 
by  a  subsequent  failure  to  apply  the  water,  or  to  cause  it  to  be  applied 
to  a  beneficial  use.    P>, 

9.  Legal  Status  and  Rights  of  Pubchasebs  of  Watbb. — Users 
of  water  from  a  canal,  obtaining  their  supply  under  contracts  with  the 
canal  company,  having  themselves  made  no  appropriations  from  the 
natural  stream,  nor  asserted  a  right  to  the  water  prior  to  the  appropri- 
ation of  the  canal  company,  have  no  constitutional  or  statutory  rights 
to  the  water  by  virtue  of  citizenship  which  can  be  enforced  against  the 
corporation.  Having  acquired  no  proprietary  interest  in  the  canal  or 
to  the  water  appropriated  by  the  company,  except  the  quantity  agreed 
to  be  delivered,  their  only  rights  to  equitable  relief  in  the  matter  are 
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Buch  as  arise  upon  the  construction  of  their  contracts  with  the  corpo- 
ration,   lb, 

10.  Construction  op  Wateb  Contracts —  Interference  by 
Courts. — The  "  estimated  capacity"  of  a  canal  is  the  volume  of  water 
it  is  capable  of  carrying,  estimated  upon  its  width,  depth  and  grade, 
and  not  the  supply  of  water  appropriated,  which  of  necessity  is  liable 
to  fluctuation  from  time  to  time.  Therefore  when  a  canal  company  in 
its  contracts  of  sales  of  water  rights  reserves  the  right  to  continue  to 
sell  water  rights  until  the  carrying  capacity  of  its  canal  is  reached,  with 
a  provision  inserted  for  pro-rating  the  water  among  the  purchasera 
when  from  any  cause  the  supply  may  be  insufficient  to  furnish  all  the 
full  quantities  sold,  the  company  can  neither  be  restrained  by  injunor 
tion  from  continuing  the  sale  of  water  rights  within  the  limit  mention- 
ed in  the  contracts  or  from  pro-rating  as  contemplated  by  the  contracts, 
nor  can  there  be  any  priorities  or  preferences  to  the  use  of  the  water 
decreed  as  between  the  earlier  and  later  purchasers — all  have  dealt  witli 
the  company  upon  the  same  basis.    lb. 

11.  Powers  of  Court  of  Equity. — ^A  court  of  equity  cannot  abrogate 
contracts  fairly  entered  into  by  the  parties  thereto  and  substitute  other 
contracts  made  by  the  court.  It  cannot  decree  that  one  party  shall  not 
sell  any  supposed  right  or  property,  or  another  party  buy.  If  by  reason 
of  the  use  of  the  thing  sold  the  vested  rights  of  others  are  interfered 
with  and  the  value  of  such  rights  diminished,  a  court  of  equity  can  en- 
join the  use,  but  not  the  sale.    Ib» 

12.  Suit  against  Consolidated  Water  Company — ^Necessary 
Proof. — In  an  action  against  a  consolidated  water  company,  organized 
by  the  consolidation  of  two  ditch  companies,  for  damages  to  real  estate 
occasioned  by  a  ditch  constnioted  by  one  of  them,  the  plaintiff  must 
prove,  in  order  to  maintain  bis  action,  by  which  branch  of  the  consoli- 
dated company  the  ditch  was  constructed  which  occasioned  the  injury. 
Colo.  Con.  rddbW.  Co.  v.  Morris,  401. 

18.  Attempt  to  recover  for  Injuries  to  Land  on  After- 
acquired  Title. — One  who  is  in  possession  of  land  under  a  pre-emption 
claim  at  the  time  of  injury  thereto,  but  who,  after  bringing  a  suit  for 
recovery  of  the  damages,  abandoned  his  pre-emption  filing  and  initiated 
a  new  title  by  a  homestead  entry,  cannot  maintain  such  suit  on  his 
after-acquired  title.  In  such  case  it  is  error  for  the  court  to  receive 
evidence  of  an  injury  to  the  land  committed  prior  to  the  inception  of 
the  title  put  in  evidence  by  the  plaintiff.    lb. 

JUDGMENT  AND  DECREE: 

1.  Damages  for  Injuries  by  Vicious  Animal. — A  judgment  for 
damages  against  the  owner  of  a  vicious  dog,  in  favor  of  a  person  whom 
he  has  injured,  cannot  be  disturbed  where  it  appears  from  the  record 
that  the  dog  was  vicious  and  in  the  habit  of  biting  mankind, — ^tliat  the 
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owner  knew  it,  and  that  the  dog  bit  and  injured  the  plaintiff  without 
fault  on  hiB  part    Melsheimer  v.  Sullivan^  22. 

2.  Decbbs  of  Divobob  akb  its  Effect  on  Abtioles  of  Separa- 
tion.— ^A  decree  of  divorce  obtained  by  a  husband  against  his  wife  does 
not,  of  its  own  force,  release  him  from  his  obligation  to  pay  the  wife  a 
sum  of  money  monthly  for  her  support  during  their  separation,  as  stip- 
ulated in  articles  of  separation  previously  entered  into  between  them, 
at  least  when  no  provision  for  alimony  is  made  in  the  decree.  Jones  v. 
JoneSy  28. 

3.  A  Decree  awarding  Restitution  is  a  Finai.  Judgment. — In 
an  action  founded  on  a  complaint  for  injunction  and  affirmative  relief 
under  the  civil  code,  wherein  it  is  alleged  that  the  plaintiffs  were  ousted 
by  the  defendants,  by  force  and  violence  from  the  possession  of  mining 
property,  and  its  possession  ever  since  withheld  from  them  by  fire-arms 
and  threats  of  violence,  a  decree  oi*dering  restitution  of  the  property  to 
the  plaintiffs  is  a  final  judgment  from  which  an  appeal  will  lie.  Sprague 
et  al  V,  Locke  et  a(.,  171. 

4.  Decree  not  invalidated  bt  Unnscssbart  Statements  of 
Court. — ^Where  it  appears  from  the  record  that  a  decree  for  affirmative 
relief  was  based  on  the  allegations  of  tlie  complaint  and  upon  the  evi- 
dence applicable  to  the  issue  joined  thereon,  the  decree  reciting  that 
the  court  found  all  the  material  averments  of  the  complaint  to  be  true, 
it  cannot  be  disturbed  by  reason  of  any  statements  made  by  the  judge 
at  time  of  pronouncing  It  on  subjects  outside  those  upon  the  considera- 
tion of  which  the  decree  was  based.    lb, 

5.  Construing  a  Deed  to  be  a  Mortgage. — The  rule  is,  that  a  de- 
cree changing  the  legal  effect  of  an  absolute  deed  from  that  of  a  con- 
veyance to  that  of  a  mortgage,  must  rest  upon  precise,  clear  and 
unequivocal  testimony,  but  this  rule  is  not  absolutely  uniform  in  its  ap- 
plication, nor  is  the  same  identical  proof  required  in  all  cases.  Lindsay 
V.  Lindsay,  108. 

6.  Evidence  required  to  support  a  Decree—Fiduciary  Rela- 
tions OF  Parties. — When  transactions  between  parties  whose  relations 
have  been  of  a  close  fiduciary  character  are  presented  as  the  basis  of  a 
decree,  the  plaintiff  Is  not  held  to  the  same  strictness  of  proof  as  in 
those  cases  where  the  parties  dealt  at  arms'  length,  nor  Is  the  same  de- 
gree of  certainty  In  the  testimony  required  to  support  the  decree.    lb. 

7.  Effect  of  Final  Judgment  in  Ejectment. — ^A  judgment  in 
ejectment  in  no  manner  vacated,  and  from  which  no  valid  appellate  pro- 
ceeding is  prosecuted,  remains  a  conclusive  and  final  judgment  directly 
affecting  the  estate,  and  binding  upon  the  paitles  and  all  claiming  under 
them.  In  such  case  It  Is  the  duty  of  the  court  to  put  the  successful  party 
Into  possession  of  the  property.    Hurd  et  al,  r.  McClellan  et  at,,  327. 

8.  Jurisdiction  of  Courts  concerning  Entries  of  Public  Lands. 
-Courts  are  without  jurisdiction  to  direct  the  relinquishment  of  an 
entry  of  government  land  made  by  one  person,  or  a  relinquishment  of 
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his  right  of  entry,  in  favor  of  another  person.  A  decree  to  snch  effect 
although  based  on  a  contract  between  parties  is  not  enforceable,  and  its 
disobedience  does  not  constitute  contempt  of  court  Dameron  v.  Din- 
gee,  436. 

9.  Rbyebsai.  of  Jxtdqukst  fob  WAiTT  OF  EviDBircnE.— When  there 
is  an  entire  want  of  evidence  upon  some  material  matter  in  issue  be^ 
tween  the  parties  to  a  cause  an  appellate  court  never  hesitates  to  set 
aside  the  judgment  in  furtherance  of  the  ends  of  justice.  Such  a  case 
does  not  come  within  the  rule  concerning  non-interference  upon  ques- 
tions of  evidence  in  trials  by  courts  or  juries.  Chicago  Investment  Co. 
V.  Harrison,  466. 

JURISDICTION:  See  COURTS. 

JURY: 

1.  UNWABBAirTEB  Ybbdict. — ^Whcu  It  appears  that  a  jury  in  arriving 
at  a  verdict  acted  with  such  a  wilful  disregard  of  both  evidence  and  in- 
structions as  to  suggest  a  strong  presumption  that  their  minds  were 
swayed  by  passion  or  prejudice,  the  judgment  will  be  reversed.  Hock' 
aday  v.  Goodwin,  90. 

2.  Vkbdict  ncPBOPBBLY  ABBiYBD  AT. —  A  verdict  obtained  by  aver- 
aging the  estimates  of  the  individual  jurors  in  pursuance  of  an  agree- 
ment to  be  bound  by  the  result,  and  returned  into  court  without  further 
consideration  of  the  issues,  should  be  set  aside  on  motion,  supported 
by  satisfactory  proof.    Pawnee  IHtch  A  Improvement  Co,  v.  Adams,  250. 

3.  Affidavits  of  Jubobs  competbnt  to  pbovb  Misconduct. — Un- 
der the  express  provisions  of  the  civil  code  the  affidavits  of  jurors  are 
competent  to  prove  that  a  verdict  was  reached  by  the  determination  of 
chance.    lb, 

4.  Functions  of  Juby  in  Damaob  Surra. — ^A  jury  cannot  perform 
the  functions  of  appraisers;  and  when  there  is  an  absolute  want  of  evi- 
dence of  actual  damage  the  jurors  cannot  substitute  their  opinions  of 
the  amount  or  value  of  the  damages  sustained  by  a  litigant,  upon 
proof  only  of  the  existence  of  the  causes  or  elements  of  damage.  Rail- 
road Co.  V,  Cosies,  386. 

5.  The  act  creating  the  Superior  Court  of  the  City  of  Denver  does 
not  require  that  the  party  demanding  a  jury  in  a  divorce  case  shall  ad- 
vance the  fees.    Pleyte  v,  Pleyte,  70, 

6.  Ybbdict  affectbd  bt  Passion  ob  Pbejudicb. — ^When  it  appears 
from  the  verdict  that  the  jury,  in  arriving  at  a  verdict,  acted  with  such 
a  wilful  disregard  of  both  evidence  and  instructions  as  to  suggest  a 
strong  presumption  that  their  minds  were  swayed  by  passion  or  preju- 
dice, the  judgment  thereon  will  be  reversed.    Hockaday  v,  Ooodwin,  90. 

7.  Functions  of  Juby  in  Damage  Suit. — ^A  jury  cannot  perform 
the  functions  of  appraisers;  and  when  there  is  an  absolute  want  of  evi- 
dence of  actual  damage  the  jurors  cannot  substitute  their  opinion  of 
the  amount  of  damages  sustained  by  a  litigant,  upon  proof  only  of  the 
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existence  of  the  oautee  or  elements  of  damage.    Denver  etc.  R,  Co,  v, 
Coetes,  836. 

8.  SiTBMiBsioir  OF  Question  of  Fact  to  Jubt. — A  proceeding  to  en- 
force a  mechanics'  lien  being  of  an  equitable  nature,  it  comes  within 
the  rule  which  recognizes  the  right  of  the  court  to  submit  questions 
of  fact  involved  to  the  determination  of  a  jury.  Bradbury  dt  Co,  v,  But- 
ler A  Son,  430. 

9.  Waitsb  of  Objectioits  to  Jttbt  TBiAL.~WheTe  defendants,  in 
a  mechanics'  lien  ease,  interpose  no  objections  to  a  jury  trial,  but  in- 
troduce their  evidence  and  participate  generally  in  the  trial  of  the  is- 
sue, they  are  not  in  position  to  complain  that  the  matter  should  have 
been  referred  by  the  court  to  a  referee.    lb, 

LICENSE:  See  MUNICIPAL  CORPORATIONS,  1;  LIQUOR,  SALES 
OF,  2. 

LIENS: 

1.  FoBBciiOStnEUB  OF  Minbb's  LiEir. — ^A  judgment  foreclosing  a  miner's 
Hen  cannot  be  sustained  where  it  appears  from  the  record  that  the  de- 
fendant is  a  non-resident  of  the  state,  that  publication  has  not  been 
made  as  required  by  law,  and  fails  to  show  the  issuance  of  a  summons. 
Lomax  et  cU,  v,  Beeley,  21. 

2.  Mechanics'  Lien  Statutes  constbued. — ^A  lien  claimed  for 
materials  furnished  in  the  erection  of  a  building,  when  sought  to  be 
enforced  against  the  property  after  it  has  passed  into  the  hands  of  a 
purchaser  for  value  having  no  knowledge  of  the  lien,  and  who  made  no 
agreement  to  pay  the  indebtedness,  cannot  be  maintained,  where  the  re- 
quirements of  the  statute  in  respect  to  the  necessary  steps  to  be  taken 
to  obtain  a  lien  have  not  been  strictly  compiled  with.  Ander94yn  v, 
Bingham,  Teague  A  Co,,  222. 

3.  Insufficient  Notice  of  Lien. — ^A  notice  of  lien  filed  by  material 
men  which  fails  to  name  the  city  or  county  in  which  the  property  is 
situated  on  which  the  lien  is  claimed,  and  containing  no  statement 
of  ownership,  or  any  extrinsic  circumstances  to  aid  in  its  identification, 
is  insufficient  to  charge  the  property  as  against  a  purchaser  for  value 
without  knowledge  of  the  claim.    lb. 

4.  Waiveb  of  Objections  to  Jubt  Tbial  in  Mechanics'  Lien 
Case. — ^Where  the  only  issue,  in  a  proceeding  to  enforce  a  mechanics' 
lien,  is  a  question  of  fact  as  to  the  amount  of  the  plaintiff's  claim,  and 
the  defendants  being  present  in  court,  a  jury  is  called  to  try  this  issue 
and  determine  the  amount  due,  no  objections  being  interposed  by  de- 
fendants, but  they  introdnce  their  evidence  and  participate  generally 
in  trial  of  the  issue,  they  are  not  in  position  to  complain  that  the  court 
shotdd  have  referred  the  matter  to  a  referee  to  ascertain  and  report 
upon  the  sum  justly  due  on  the  claim  made,  as  permitted  by  statute  in 
such  case.    Bradbury  A  Co.  v.  Butler  A  Son,  430. 
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0.  Right  to  Lnnr  not  ah  Issub  fob  Jubt. — ^The  determination  of  a 
question  of  fact  by  a  Jnry  in  a  meclianics'  lien  proceeding,  and  the 
adoption  by  the  court  of  the  finding  does  not  necessarily  involve  the 
right  of  the  plaintiff  to  a  lien.    lb. 

LIMITATION  OF  ACTIONS: 

1.  Cottnties,  whsk  sued,  mat  nrrsBPOSs  the  Statute  of  Limit a- 
tioks. — ^In  this  state,  counties  being  bodies  corporate  with  power  to 
contract,  sue,  and  be  sued,  have  the  right  to  interpose  every  defense 
to  actions  brought  against  them,  legal  and  equitable,  including  tlie 
statute  of  limitations.     8chlo9s  v.  Board  Co.  CommWa^  145. 

2.  When  Statute  of  Limitations  commences  to  run  against 
CouNTT  Obders. — County  orders,  under  Gen^l  Stat,  1883,  containing 
no  day  for  payment  are  payable  on  demand,  and  their  presentation  for 
payment  to  tlie  county  treasurer,  and  his  indorsement  of  the  fact,  con- 
stitutes demand,  acceptance,  and  promise  to  pay  the  amount  in  money. 
This  gives  the  holder  an  immediate  right  of  action,  and  the  statute  of 
limitations  commences  to  run  from  that  date.    Ih, 

3.  Limitation  of  Actions  against  Bank  Directors. — The  statute 
under  which  the  liability  of  bank  directors  attaches  is  a  penal  statute, 
and  in  consequence  thereof  tlie  obligations  arising  thereunder  are  gov- 
erned by  that  provision  of  tlie  statute  of  limitations,  which  requires  all 
actions  for  penalties  or  forfeitures  incurred  under  any  penal  statute, 
brought  by  the  state  or  any  person  to  whom  the  penalty  or  forfeiture 
is  given,  to  be  commenced  within  one  year  next  after  the  offense  is 
committed  which  occasions  the  penalty  or  forfeiture.  Laraen  v.  Jatnes 
et  aL  318. 

4.  When  Statute  commences  to  run. — If  tlie  bank  officials  are  in 
default  when  the  cause  of  action  accrues,  as  when  demand  on  the  bank 
is  made  for  the  payment  of  a  check  payable  on  demand,  it  is  immate- 
rial how  many  previous  violations  of  the  statute  tliey  may  be  guilty  of, 
the  limitation  as  to  that  cause  of  action  commences  to  run  in  their 
favor  from  the  date  of  the  demand.    lb. 

6.  Party  in  Possession  concealing  Title. — A  grantee  of  real  es- 
tate who  suppresses  knowledge  of  her  title  is  not  aided  by  the  fact  that 
she  was,  at  time  of  the  judgment  and  for  many  years  prior  tliereto  in 
possession  of  the  premises.  She  could  acquiro  no  title  in  her  own 
right  by  reason  of  continued  possession  and  the  statute  of  limitations, 
since  possession,  to  ripen  into  title,  must  be  open,  continued,  and  ad- 
verse to  all  others.    Hurd  et  aL  v.  McCleUan  et  a2.,  827. 

6.  Statute  of  Limitations  not  avoided  by  Unauthobized  In- 
dorsement.— The  indorsement  on  the  promissory  note  of  a  debtor  to  a 
banking  corporation,  without  the  assent  of  the  marker,  of  a  bakutce  to 
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the  maker* 8  credit  standing  on  the  books  of  the  corporation,  does  not 
constitute  a  voluntary  payment  on  the  note,  and  is  not  effective  to  stop 
the  running  of  the  statute  of  limitations  as  to  the  note.  Bank  o.  Rovh 
land,  468. 

7.  Payment  bt  an  Aobitt  of  Makeb  removks  the  Bab.— A  pay- 
ment upon  a  note  from  the  proceeds  of  a  sale  of  collaterals  deposited 
therewith  by  the  maker  in  the  hands  of  the  payee,  on  execution  of  the 
note,  the  sale  and  payment  being  made  by  an  agent  of  the  maker  in 
pursuance  of  a  letter  of  attorney  executed  at  the  time  of  the  original 
transaction,  contains  all  the  essential  elements  of  a  voluntary  payment, 
and  removes  the  bar  of  the  statute.    lb. 

8.  Bills  fob  Relief  on  the  Ground  of  Fraud. — ^As  bills  for  re- 
lief on  the  ground  of  fraud  are  i*equired  by  statute  to  be  filed  within 
three  years  after  discovery  of  the  facts  constituting  the  fraud,  an  ac- 
tion cannot  be  maintained  to  subject  to  a  judgment  land  alleged  to 
have  been  fraudulently  transferred  more  than  three  years  prior  to  its 
commencement,  when  it  is  not  shown  at  what  time  the  fraud  was  dis- 
covered, and  tliere  is  no  averment  of  the  nature  of  the  discovery,  or  of 
the  facts  ascertained.    Amett  et  aU  v,  Ccffey,  34. 

LIQUOR,  SALES  OF. 

1.  Selling  Liquob  on  Sunday.— Where  the  board  of  trustees  of  an 
incorporated  town  assumed  control  of  the  sale  of  liquors  within  its  limits 
in  pursuance  of  the  statute,  and  passed  an  ordinance  authorizing  the 
issuing  of  licenses  for  the  purpose,  a  saloon-keeper  who  has  been  granted 
such  license  is  not  liable  to  indictment  under  section  839  of  the  QenU 
Stat.,  for  **  keeping  open  a  tippling-house  on  the  Sabbath  day,*'  in  the 
absence  of  an  ordinance  to  that  effect.     Cunningham  v.  People,  155. 

2.  Evasions  of  the  License  and  Sunday  Laws.— A  license  t^ 
sell  **  bottled  goods  '*  will  not  justify  the  keeping  of  beer  on  tap,  to  be 
drawn  into  the  pitchers  and  other  open  vessels  of  customers,  though 
sales  be  not  made  in  less  quantities  than  a  quart;  and  the  law  requir- 
ing saloons  to  be  closed  on  the  Sabbath  day  cannot  be  evaded  by  con- 
ducting a  grocery  business  in  the  same  room  where  the  liquors  are  kept 
and  sold.    Harris  v.  People,  289. 

3.  Keeping  open  a  Tippling  House  on  the  Sabbath. — To  jus- 
tify a  conviction  for  keeping  open  a  tippling  house  on  the  Sabbath  it  is 
not  necessary  to  show  that  the  liquor  sold  was  drank  on  the  premises; 
it  is  enough  that  it  was  drawn  out  and  delivered  in  open  vessels.    lb, 

MALICIOUS  PROSECUTION: 

1.  Nonsuit  in  Action  fob  Malicious  Prosecution. — It  is  error  to 
direct  a  verdict  for  the  defendant  in  an  action  for  malicious  prosecution 
where  the  evidence  produced  by  the  plaintiff  would  authorize  the  jury 
to  find  a  verdict  in  his  favor,  provided  they  found  the  facts  to  be  in  ac- 
cordance with  his  testimony.    Clement  v.  Major,  297. 
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2.  Pbobablb  Cav8B. — The  oontrolUng  element  in  an  action  for  mali- 
cious prosecution  is  the  existence  or  non-existence  of  prohahle  cause  for 
the  instigation  hythe  defendant  of  the  criminal  proceedings  complained 
of.  Probahle  cause  is  **  such  a  state  of  facts  and  circumstances  as  would 
lead  a  man  of  ordinary  caution  and  prudence  and  good  conscience  im- 
partially, reasonably  and  without  prejudice,  upon  the  facts  within  his 
knowledge  to  believe  that  the  person  accused  is  guilty."    lb, 

3.  ILI4BOAL  Besoiit  to  CiiiMiVAL  Pboceedinos. — Where  a  nonsuit 
has  been  granted  in  an  action  against  a  defendant  for  the  malicious  in- 
stigation of  criminal  proceedings  against  the  plaintiff,  resulting  in  his 
indictment,  trial  and  acquittal;  and  the  plaintifTs  evidence  further 
shows  there  was  not  probable  cause  for^he  criminal  proceedings,  but 
that  they  were  instigated  for  the  purpose  of  forcing  him  to  execute  to 
the  defendant  a  conveyance  of  real  estate  in  accordance  with  the  condi- 
tions of  a  contract  known  by  the  defendant  to  have  been  unauthorized, 
the  judgment  will  be  reversed  and  the  cause  remanded.    lb* 

MALPRACTICE:  See  PHYS161ANS. 

MANDAMUS: 

Whkn  Rkmedy  by  MAin>AMU8  NOT  AvAiLABLB.— Jifandamu«  is  the 
proper  proceedings  to  compel  an  officer  to  pay  warrants  drawn  on  a  spe- 
cial fund  who  refuses  to  pay;  but  to  make  the  remedy  available,  proof 
must  be  made  that  the  officer  has  funds  in  his  hands  available  for  the 
purpose.  Where  the  refusal  to  pay  was  based  on  the  lack  of  funds,  as 
appears  by  stipulation  of  defendants,  and  which  further  shows,  by  flg- 
nres  and  abstracts  from  the  county  records,  that  there  should  have  been 
a  large  balance  in  the  officer^s  hands  to  the  credit  of  this  special  fund, 
these  facts  make  a  prima  facie  case  for  the  plaintiff  under  his  complaint  - 
9or  discovery,  accounting  and  general  relief.  The  absence  or  misap- 
propriation of  the  special  fund  appearing  by  the  stipulation,  and  known 
to  the  plaintiff  in  advance,  renders  the  proceeding  by  mandannu  unavail- 
ing.   Hockaday  «.  County  Commissioners^  3d2. 

MABRIAGE:  See  also  DIVORCE. 

Restbaint  of  Mabbi aob. — A  contract  whereby  a  man  agrees  to  pay 
his  divorced  wife  $45  per  month  so  long  as  she  remains  unmarried,  no 
obligations  being  imposed  on  her  not  to  marry,  is  not  a  contract  in  re- 
straint of  maiTiage;  and  not  involving  questions  of  morals  or  public 
policy  it  cannot  be  avoided  on  any  of  these  grounds.    Jones  v.  Jones,  28. 

MASTER  AND  SERVANT:  See  PRINCIPAL  AND  AGENT. 

MECHANIC'S  LIEN:  See  LIENS. 

MINER'S  LIEN:  See  LIENS. 

MORTGAGE:  See  CHATTEL  MORTGAGE: 

CoNSTEuiNO  Deed  to  bb  a  Mobtoaob. — ^The  rule  is,  that  a  decree 
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changing  the  legal  effect  of  an  absolute  deed  from  that  of  a  conveyance 
to  that  of  a  mortgage,  must  rest  upon  precise,  clear  and  unequivocal 
testimony,  but  this  rule  is  not  absolutely  uniform  in  its  application, 
nor  is  the  same  identical  proof  required  in  all  cases.  Lindsay  v,  Lind* 
say,  108. 

MUNICIPAL  CORPORATIONS: 

1.  City  Obdikawces— When  Invalid. — The  attempt  of  a  city  coun- 
cil, by  ordinance,  to  prevent  the  prosecution  of  lawful  business  avoca- 
tions, not  declared  by  any  ordinance  to  be  nuisances,  within  the  city 
limits  without  a  permit  or  license  from  the  city  council,  is  not  author- 
ized by  the  statute  which  confers  on  municipalities  power  to  declare 
what  shall  be  a  nuisance,  and  to  abate  the  same.  Such  an  ordinance  is 
repugnant  to  fundamental  rights  in  that  it  is  susceptible  of  being  used 
to  unjustly  discriminate  between  individuals  equally  woi*thy  and  i-e- 
spectable,  by  permitting  certain  individuals  to  pursue  the  avocations 
mentioned,  while  denying  the  privilege  to  other  persons  of  the  same 
class,  or  by  making  acts  done  by  one  person  penal  and  imposing  no  pen- 
alty for  the  same  act  when  done  under  like  circumstances  by  another. 
May  r.  The  People,  157. 

2.  Post  Mortem*  Examination  of  Body  of  Deceased. — ^Where  the 
ordinances  of  a  city  require  a  physician*  s  certificate  of  the  cause  of 
death  before  burial  of  the  body  of  a  deceased  person,  and  the  circum- 
stances of  death  in  a  certain  case  are  such  as  to  render  a  post  mortem 
examination  of  the  body  necessary  to  enable  the  attending  physician 
to  certify  the  true  cause  of  death,  an  action  for  damages  will  not  lie  in 
favor  of  the  heirs  of  the  deceased  either  against  a  physician  who  has 
made  the  examination  in  a  proper  manner,  or  against  the  undertakers 
having  charge  of  the  body  for  i>ermitting  the  examination  to  be  made. 
Cook  et  aL  v.  Walley  A  Rollins  et  al,  103. 

8.  Counties,  when  sued,  may  intebpobe  the  Statute  of  Limita- 
tions.— In  this  state,  counties  being  bodies  corporate  with  power  to 
contract,  sue,  and  be  sued,  have  the  right  to  interpose  every  defense  to 
actions  brought  against  thorn,  legal  and  equitable,  including  the  stat- 
ute of  limitations.     ScfUoss  v.  Board  Co,  CommWs,  145. 

4.  Selling  Liquob  on  Sunday. — Where  the  board  of  trustees  of  an 
incorporated  town  assumed  control  of  the  sale  of  liquors  within  its  lim- 
its in  pursuance  of  the  statute,  and  passed  an  ordinance  authorizing 
the  issuing  of  licenses  for  the  purpose,  a  saloon-keeper  who  has  been 
granted  such  license  is  not  liable  to  indictment  under  section  839  of 
the  Gen'l  Stat.,  for  *' keeping  open  a  tippling-house  on  the  Sabbath 
day,"  in  the  absence  of  an  oi*dinance  to  that  effect.  Cunningham  q. 
People,  155. 

6.  When  Violation  of  Injunction  not  punishable  as  Contempt. 
— After  the  inhabitants  of  a  part  of  a  county,  sought  to  be  incorporate<l 
into  a  town,  have  complied  with  all  the  requirements  of  the  statute  pro- 
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viding  for  such  organization,  and  the  commissioners  appointed  by  the 
county  court  have  called  an  election  to  determine  the  question  of  so  in- 
corporating by  the  votes  of  all  the  qualified  electors  residing  within 
the  territory  embraced  in  the  proposed  town,  a  court  has  no  jurisdic- 
tion to  enjoin  such  election,  and  disobedience  of  such  an  injunction  is 
not  punishable  as  contempt.     Ouebelle  et  al.  v.  Epley  et  ai.,  199. 

6.  Extent  of  Tebbitoby  fob  Town  Incobporation. — ^Where  the 
extent  of  the  limits  of  a  proposed  town  organization  is  not  prescribed 
by  the  statute,  the  fact  that  the  territory  sought  to  be  incorporated 
does  not  exceed  sixteen  acres  does  not  render  the  proceedings  illegaL 
Ih. 

7.  Secrecy  in  obtaining  Petition  Ibimaterial. — That  the  petition 
to  the  county  court  for  the  appointment  of  commissioners  to  call  the 
election  was  obtained  secretly  was  immaterial,  there  being  no  statutory 
requirement  for  publicity,  and  in  view  of  the  fact  that  the  question  of 
incorporating  was  required  to  be  submitted  to  a  public  vote  of  the  citi- 
zens interested.    lb. 

NEGLIGENCE. 

1.  Keeping  Vicious  Animals — Responsibility  of  Owner.— The  , 
owner  of  a  vicious  dog,  knowing  of  his  dangerous  propensities,  is  bound 
to  keep  him  secure  at  his  peril.  If  any  one,  without  negligence  on  his 
part,  is  injured  by  the  animal  the  owner  is  liable  in  an  action  for  dam- 
ages, and  he  cannot  exonerate  himself  by  showing  that  he  used  care  in 
keeping  and  restraining  the  animal,  for  he  has  assumed  the  risk  of 
keeping  him  securely.    Melsheimer  v.  Sullivan,  22. 

2.  Injuries  to  Servaitt. — One  in  the  employ  of  a  master,  but  hav- 
ing full  control  and  management  of  the  latter^s  business,  including  the 
servants  employed  therein,  occupies  the  position  of  vice-principal,  and 
the  master  is  liable  for  injuries  to  a  servant  caused  by  the  negligence 
of  such  vice-principal.    Lantry  dt  Sons  v.  Silverman,  404. 

3.  Contributory  Neglioence  a  Question  for  Jury. — The  defense 
of  contributory  negligence  being  interposed  to  an  action  for  injury  to  a 
servant,  alleged  to  have  resulted  through  the  negligence  of  the  person 
put  in  charge  by  the  master,  it  is  peculiarly  the  function  of  the  jury  to 
determine  from  the  evidence  whether  the  plaintiff  was  acting  as  a  rea- 
sonably prudent  man  would  have  done  under  like  circumstances  at  the 
time  of  receiving  the  injury.  And  their  finding  on  such  a  question, 
when  supported  by  evidence,  will  not  be  disturbed  by  reason  of  mere 
preponderance  of  evidence  to  the  conti*ary.    lb. 

4.  Action  on  Ground  of  Loss  by  Negligence — ^Practice. — The 
single  issues  presented  by  the  pleadings  were,  a  charge  of  negligence 
against  the  defendants  in  the  care  of  certain  pei*sonal  propei*ty  of  the 
plaintiff,  and  the  amount  of  the  loss  thereby  sustained  by  the  plaintiff. 
The  jury  found  by  their  verdict,  and  in  response  to  interrogatories  sub- 
mitted, that  defendants  were  custodians  of  the  propei-ty  mentioned 
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with  authority  to  sell  and  apply  the  proceeds  on  a  promissory  note 
given  by  the  plaintiff  to  one  of  them,  and  that  a  portion  of  the  property, 
of  the  value  of  $250,  was  lost  or  stolen  through  the  negligence  of  the 
defendants.  Thereupon  defendants  moved  the  court  for  leave  to  credit 
on  plaintiff* s  note  the  value  of  the  goods  lost,  and  that  judgment  be 
rendered  on  the  verdict  in  favor  of  the  defendants,  assigning  as  an  ad- 
ditional ground  that  tlie  loss  claimed  should  have  been  asserted  by 
plaintiff  in  a  certain  action  for  accounting,  brought  by  her  against  the 
defendants;  but  the  court  denied  the  motion  and  entered  up  judgment 
for  the  plaintiff.  In  such  case,  in  the  absence  of  the  evidence  produced 
at  the  trial  the  judgment  must  be  affirmed.  Lewis  et  at.  v.  Fergtison^ 
521. 

5.  Liability  of  Ditch  Compaitt  ox  Contbact  to  FuBirasH  Waxes. 
— A  ditch  company  that  contracts  with  a  patron  to  furnish  him  water 
for  irrigation,  and  fails  to  comply  with  its  contract,  by  reason  whereof 
the  patron  suffers  damages  in  the  loss  of  crops,  is  not  relieved  from 
liability  to  damages  by  the  mere  fact  of  a  scarcity  of  water  in  the  stream 
from  which  the  ditch  was  supplied,  if  by  the  diligent  employment  of 
proper  measures  to  utilize  the  water  that  was  in  the  stream  the  catas- 
trophe might  have  been  averted.  The  company  can  only  be  exonerated 
on  proof  of  circumstances  clearly  showing  that  the  failure  to  perform 
was  chargeable  to  vis  mq}or,  and  not  to  negligence  and  inattention* 
Pawnee  Land  A  Canal  Co,  v.  Jenkins,  425. 

NOTICE: 

1.  Rbsponsibility  of  Pabtnebs  on  Dissolution  of  Pabtnebship. 
— An  outgoing  partner  is  responsible  to  those  who  have  had  prior  deal- 
ings with  his  firm  for  all  debts  that  may  be  thereafter  contracted  by  it, 
unless  it  be  shown  that  such  ci*editors  had  actual  notice  of  the  dissolu- 
tion of  the  firm.     Hunt  A  Co.  v.  Colo.  Milling  A  Elevator  Co.,  120. 

2.  Actual  Notice  of  Dissolution  of  Pabtnebship. — ^Notice  in  fact 
of  the  dissolution  of  a  partnersliip  is  all  the  law  requires,  and  it  is  im- 
material by  what  means  that  notice  is  brought  to  the  knowledge  of  deal- 
ers, it  being  sufficient  if  the  information  comes  to  them  either  directly 
or  through  some  of  the  channels  which  the  law  recognizes  as  legitimate 
ways  of  communication.    lb. 

3.  Insufficient  Notice  of  Lien. — A  notice  of  lien  filed  by  mate- 
rial men  which  fails  to  name  the  city  or  county  in  which  the  property 
is  situated  on  which  the  lien  is  claimed,  is  insufficient.  Anderson  v. 
Bingham,  Teague  A  Co.,  222. 

4.  Secbecy  in  obtaining  Petition  immateblal. — That  the  petition 
to  the  county  court  for  the  appointment  of  commissioners  to  call  the  eleo- 
tion  was  obtained  secretly  was  immaterial,  there  being  no  statutory  re- 
quirement for  publicity,  and  in  view  of  the  fact  that  the  question  of 
incorporating  was  required  to  be  submitted  to  a  public  vote  of  the  cit- 
izens interested.    Guebelle  et  aL  v.  Epley  et  a(.,  199. 
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5.  Obdsrs  irusT  bb  obtaikbd  ob  MonoB  abd  Notice. — ^The  code 
proTision  that  every  order  entered  by  a  coart,  otherwise  than  during  the 
trial  of  a  cause,  must  be  made  upon  motion  of  which  notice  must  be 
given,  is  mandatory.  An  order  obtained  on  motion  of  one  party,  and 
without  notice  to  the  opposite  party,  shortening  the  time  to  take  a  de- 
position, was  irregularly  entered,  and  a  motion  to  suppress  the  deposi- 
tion for  that  reason  should  have  been  sustained.    Nevitt  v.  Ooto,  453. 

6.  Notice  of  Appeal. — ^Praying  an  appeal  to  the  district  court  from 
a  judgment  of  the  county  coiurt  on  the  day  the  judgment  is  rendered, 
and  its  allowance  upon  filing  bond  in  ten  days,  does  not  excuse  or  sat- 
isfy the  requirement  as  to  serving  notice  since  the  appeal  is  not  taken 
or  perfected  until  the  bond  is  filed.     Webber  et  al.  v.  Brieger^  92. 

7.  Dismissal  of  Appeal  fob  Failube  to  serve  Notice. — ^A  con- 
dition precedent  to  the  perfection  of  an  appeal  from  a  county  court  to 
a  district  court,  under  the  act  of  1885,  is  the  service  on  the  opposite 
party  of  a  notice  of  the  taking  of  the  appeal.  The  failure  to  serve 
such  notice,  although  the  appeal  is  otherwise  regularly  perfected,  jus- 
tifies its  dismissal  on  motion  of  the  appellee.  MitckeU  v.  Foafce,  111; 
Hayes  v.  JameSy  130. 

8.  Amebdmebt  of  Pleadibos. — ^A  defendant  may  amend  an  answer 
which  has  been  demurred  to  before  trial  of  the  issue,  as  of  course  and 
without  entry  of  an  order  permitting  it,  provided  he  serve  the  opposite 
party  with  notice  and  copy  of  the  amendment  as  required  by  the  code. 
Service  of  notice  on  a  non-resident  defendant  who  has  appeared  to  the 
action  may  be  made  on  the  clerk  of  the  court.  McDonald  A  Co*  o. 
Hallicy,  803. 

OFFICERS: 

1.  Police  Officeb  cabbtibo  Deadly  Weapobs. — A  police  oflScer 
of  South  Denver  having  been  arrested  by  the  sheriff  for  carrying  deadly 
weapons,  and  having  an  action  against  the  sheriff  for  illegal  arrest,  as- 
sault and  battery  and  false  imprisonment,  he  was  not  entitied  to  an 
instruction  charging  as  a  matter  of  law  that  a  police  officer  of  the  town 
named  had  a  right  to  carry  arms,  and  that  the  carrying  of  them  was  no 
violation  of  state  laws,  in  the  absence  of  authority  or  evidence  to  sus- 
tain the  position.    Baker  v.  Barton  et  aZ.,  183. 

2.  Assault  and  Battebt  by  Officer  ib  makibo  Abbest. — ^An 
officer  who  makes  a  legal  arrest  cannot  be  liable  for  assault  and  battery 
where  the  evidence  fails  to  show  that  he  used  unnecessary  force.    Jft. 

PARTNERSHIP:  See  PRACTICE  IN  CIVIL  ACTIONS. 

1.  Responsibility  of  Pabtnebs  on  Dissolution  of  Pabtbebship. 
— An  outgoing  partner  is  responsible  to  those  who  have  had  prior  deal- 
ings with  his  firm  for  all  debts  that  may  be  thereafter  contracted  by  it, 
unless  it  be  shown  that  such  creditors  had  actual  notice  of  the  dissolu- 
tion of  the  fii*m.    Hunt  A  Co,  v.  Colo,  Mill,  A  El,  Co,,  120. 

2.  Actual  Notice  of  Dissolution  of  Pabtbebship. — Notice  in  fact 
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of  the  diesolution  of  a  partnership  is  all  the  law  requires,  and  it  is  imma- 
terial by  what  means  that  notice  is  brought  to  the  knowledge  of  dealers, 
it  being  sufficient  if  the  information  comes  to  them  either  directly  or 
through  some  of  the  channels  which  the  law  recognizes  as  legitimate 
ways  of  commimication.    lb, 

3.  CiBCUMSTANCSs  EQUIVALENT  TO  NoTiCE  IK  Faot. — The  posiUve 
testimony  of  the  remaining  partner,  that  he  notified  a  former  dealer  of 
the  dissolution  of  his  firm,  and  that  he  was  doing  business  alone, 
coupled  with  proof  that  bills  were  thereafter  rendered  to  him  by  the 
dealer  in  his  own  name  only,  who  received  checks  from  him  on  account 
signed  by  him  in  his  individual  name,  and  that  the  dealer* s  agents  fre- 
quently visited  his  place  of  business  after  the  dissolution,  is  equivalent 
to  notice  in  fact  of  the  dissolution  of  the  partnership.    lb. 

4.  EviBENCB  OF  Partnebship  Tbansaction. — ^In  an  action  against 
two  persons,  as  partners  in  the  sale  of  a  mine,  for  services  rendered 
them  as  such  by  the  plaintiff  in  making  a  survey  thereof,  both  the  em- 
ployment and  the  partnership  being  denied  but  the  sale  admitted,  proof 
of  the  employment  of  the  plaintiff  by  one  of  the  defendants,  and  that 
both  defendants  shared  in  the  commissions  or  profits  realized  by  effect- 
ing the  sale,  was  a  sufficient  evidence  of  a  copartnership  relation  exist- 
ing between  the  defendants  as  to  the  transaction  in  question  to  make 
them  jointly  liable  for  the  services  rendered.  OsbiaUm  v.  JETat/mufi, 
833. 

5.  Right  of  Pabtnebship  to  defend  Suit  against  one  Pabtnsb. 
— A  promissory  note  executed  by  one  member  of  a  partnership  firm, 
consisting  of  two  members,  in  part  payment  of  horses  purchased  for 
the  firm  is  a  partnership  debt,  and  suit  being  brought  thereon  by  the 
payee,  who  made  the  sale  and  knew  the  facts,  it  was  error  to  deny  an 
application  of  the  partnership  firm  to  join  the  other  partner  as  de- 
fendant, in  order  that  the  firm  might  assert  its  right  to  recoup  damages 
alleged  to  have  been  sustained  by  it  in  the  purchase  of  the  animals. 
Strang  v.  Murphy,  357. 

6.  Statutory  RibHT  of  Recoupment. — The  statutory  requirement 
that  all  matters  of  difference  growing  out  of  the  same  transaction  be 
adjudicated  in  one  action  is  not  defeated  by  the  giving  and  accepting 
of  the  individual  note  of  one  partner,  as  evidence  of  a  partnership  debt, 
when  suit  is  brought  thereon  by  the  payee  and  the  firm  applies  for  leave 
to  defend  and  offset  its  damages  growing  out  of  the  transaction  for 
which  the  note  was  given.    lb. 

7.  Liability  fob  Debts  of  a  Copartnebbhif. — A  partnership  firm, 
and  not  the  estate  of  a  deceased  partner,  is  primarily  responsible  for 
the  debts  of  the  partnership  ;  and  while  a  surviving  partner  is  entitled 
to  defend  suits  brought  against  the  firm,  he  is  not  entitled  to  defend  in 
the  chai-acter  of  trustee  of  the  heirs  at  law,  or  trustee  of  the  adminis- 
trator of  the  estate  of  the  deceased  partner.     Savard  v.  Herbert^  445. 

8.  When  a  Subviving  Pabtnbb  incompetent  to  pboyb  the  Past- 
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KBB8BIP.— In  an  action  against  two  persons  alleged  to  be  copartners 
for  the  collection  of  a  claim  against  the  firm,  wherein  service  of  sum- 
mons is  made  on  one  only,  who  answers  denying  the  partnership  and 
his  own  liability  as  well,  but  dies  before  trial  of  the  issues,  and  his  ad- 
ministratrix is  substituted  as  defendant,  the  alleged  suryiving  partner 
is  not  a  competent  witness  for  the  plaintiffs  under  the  statute  to  prove 
the  partnership.  No  acknowledgment  by  a  surviving  partner,  made 
after  the  death  of  his  copartner,  will  revive  a  debt  against  the  estate  of 
the  deceased  partner.    Cooper,  Adm^z^  o.  Wood  et  aL,  101. 

PATENT:  See  PUBLIC  LANDS,  1. 
PERSONAL  PROPERTY:  See  CHATTELS. 

PHYSICIANS. 

1.  CoNTBACT  A17D  RESPONsiBii.rrv  OF  ▲  PHTSiciAiT.— Wlicu  a  physi- 
cian undertakes  to  treat  a  patient  for  a  disease  or  malady  an  implied 
contract  arises  between  him  and  his  patient,  that  he  Is  possessed  of  the 
ordinary  knowledge  and  skill  of  members  of  his  profession,  and  that  he 
will  use  his  best  judgment  and  skill  In  deciding  upon  the  nature  of  the 
disease,  the  best  mode  of  treatment,  and  that  he  will  at  all  times  use 
reasonable  and  ordinary  care  and  diligence  In  the  treatment  of  the 
case.  A  physician  is  not  responsible  for  want  of  success  In  his  treat- 
ment, unless  the  same  results  from  want  of  ordinary  cara,  or  ordinary 
skill  and  judgment    Bumham  v.  Jackson^  237. 

2.  Malpracticb — ^EviDBNCB  KBCB8SABT  TO  SUSTAIN. — To  render  a 
physician  liable  In  an  action  for  damages  for  malpractice,  the  patient 
should  prove  that  the  injury  complained  of  resulted  from  bad  treat- 
ment, and  that  this  result  might  have  been  foreseen  and  avoided  by  a 
competent  practitioner.  It  is  only  where  a  physician  has  set  aside  es- 
tablished practice,  and  neglected  to  employ  means  which  are  univer- 
sally held  to  be  necessary  In  a  given  case,  that  a  charge  of  malpractice 
can  be  sustxiined.    lb. 

8.  How  FAB  Physicians  bound  bt  Established  Pbacticb.— An 
instruction — "that  if  writers  on  the  treatment  of  phimosU^  or  practical 
surgeons,  prescribe  a  mode  of  treatment,  it  is  incumbent  on  surgeons 
called  on  to  treat  such  an  ailment  to  conform  to  the  system  of  treat- 
ment thus  established,  and  if  they  depart  from  it  they  do  so  at  their 
peril,*'  does  not  state  the  law  correctly.  Physicians  are  bound  by  what 
is  universally  settled  in  the  profession;  not  by  what  some  writers  and 
practical  surgeons  recommend.  And  the  mere  fact  that  writers  or 
practical  surgeons  prescribe  a  certain  mode  of  treatment  does  not 
make  it  incumbent  on  a  surgeon  called  to  treat  an  ailment  to  conform 
to  such  mode  of  treatment.    lb. 

4.  Post  Mortem  Examination. — ^Where  the  ordinances  of  a  city  re- 
quire a  pliysician^s  certificate  of  the  cause  of  death  before  burial  of  tlie 
body  of  a  deceased  person,  and  the  circumstances  of  death  are  such  as 


Index.  583 

to  render  a  post  mortem  examination  necessary  to  enable  the  attending 
physician  to  cei-tify  the  true  cause  of  death,  he  is  not  liable  to  an  action 
for  damages  at  the  suit  of  the  heirs  of  the  deceased  after  having  made 
the  examination  in  a  proper  manner.  Cook  et  al.  o.  Walley  A  Rollins 
et  aly  163. 

PLEADINGS: 

1.  Action  on  Policy  of  Insurance. — It  is  only  necessary,  prima- 
rily, in  an  action  on  an  insurance  policy,  to  allege  the  contract  of  insur- 
ance, the  happening  of  the  contingency  rendering  the  company  liable 
under  the  contract,  and  the  amount  of  indemnity  to  which  the  in- 
sured is  entitled.  Allegations  of  the  answer  setting  up  misconduct 
of  the  insurance  company^s  agent  neither  impeach  the  contract  of  in- 
surance, nor  otherwise  constitute  a  defense  to  the  action.  But  if  the 
plaintiff,  instead  of  demurring  thereto,  traverses  such  allegations  by  a 
replication,  and  the  defendant  demurs  thereto,  his  demurrer  will  be 
carried  back  and  sustained  to  the  answer.  Insurance  Company  v.. 
Friedenthal  et  al.y  5. 

2.  Complaint — Statements  of  Caption. — ^An  objection  to  a  com- 
plaint against  copartners,  that  the  names  of  the  defendants  and  the  al- 
legation of  partnership  do  not  appear  in  the  body  of  the  complaint,  is 
not  well  taken  where  the  same  matters  are  fully  stated  in  the  caption. 
Pieraon  et  al.  r.  Fuhrmanny  187. 

3.  Demubbeb  fob  Misjoindeb. — ^Where  nothing  appears  on  the  face 
of  the  complaint  to  indicate  a  misjoinder  of  defendants  a  demurrer 
does  not  lie  for  such  cause.    lb, 

4.  Legal  Effect  of  Cboss-examination. — Where  the  defendant's 
demurrer  to  a  complaint  for  damages  has  been  overruled,  and  he  de- 
clines to  piead  further,  but  is  permitted  to  cross-examine  the  plaintifiTs 
witnesses  on  the  question  of  damages,  the  refusal  of  the  court  to  state 
the  legal  effect  of  the  cross-examination  is  not  reviewable  error.  Bail- 
way  Co.  V,  Trevarthen,  152. 

5.  Necessary  Allegations  in  Complaint  fob  Damages. — The  al- 
legation in  a  complaint  for  damsiges,  of  ownership  with  reference  to  the 
time  of  construction  of  the  railroad,  is  essential,  since  it  is  a  traversa- 
ble fact  and  beai*s  largely  on  the  measure  of  recovery.  So,  likewise, 
are  the  special  damages  which  a  lot  owner  sustains  beyond  other  citi- 
zens of  the  town,  and  which  constitute  the  limit  of  his  recovery  when 
the  statute  authorizes  the  construction  of  the  road,  and  an  ordinance 
permits  the  use  and  occupation  of  the  street.  Failure  to  aver  such 
damages  in  a  traversable  manner  renders  the  complaint  subject  to  de- 
murrer.   1&. 

6.  Complaint  on  Pbomissoby  Note — Defenses. — To  a  complaint 
on  a  negotiable  note  alleging  that  the  plaintiff  in  good  faith  purchased 
the  same  for  a  valuable  consideration,  it  is  no  defense  to  set  up  a  fail- 
ure of  the  original  consideration  of  the  note  without  averring  notice 
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thereof  on  pai*t  of  the  plaintiff,  and  it  is  not  error  to  strike  out  such  de- 
fense on  notice  of  the  plaintiff.    Rand  v.  PantcLgraph  Co.,  270. 

7.  Amendment  of  Coubse. — A  defendant  may  amend  an  answer 
which  has  been  demurred  to  before  trial  of  the  issue  of  law,  as  of 
course  and  without  entry  of  an  order  permitting  it,  provided  he  serve 
the  opposite  party  with  notice  and  copy  of  the  amendment,  as  required 
by  the  civil  code.    McDonald  v.  HaUicy,  808. 

PLEDGE : 

1.  Pledge  of  €k>OD8  fob  Pbe-bzibtino  Debt. — ^A  pre-existing  debt 
is  a  sufficient  consideration,  in  the  absence  of  fraud  or  conspiracy,  to 
support  a  pledge  of'  goods  held  by  the  pledgee  as  against  the  vendor, 
although  the  latter  would  have  had  the  right,  as  against  the  purchaser, 
to  have  rescinded  the  sale  and  recovered  the  goods  on  the  ground  of 
a  fraudulent  purchase.    Haroizthy  et  al,  v.  Shandel^  137. 

2.  Chattel  Mobtoages  ab  between  the  Pabties. — ^As  between  the 
parties  to  the  transaction  no  particular  form  of  instrument  is  requisite 
for  the  creation  of  a  valid  security  on  personal  property.  It  may  rest 
in  parol,  or  be  evidenced  by  a  written  instrument.  A  written  pledge 
which  does  not  contain  the  statutory  provision  for  the  retention  of  the 
property  by  the  mortgagor  is  good  against  all  but  creditors  and  Ixma 
fide  purchasers  without  notice.  It  is  therefore  good  against  one  who 
purchases  the  property  at  a  foreclosure  sale  under  a  subsequent  invalid 
mortgage.    Harbison  v.  TVto,  140. 

POLICE  OFFICERS:  See  OFFICERS. 

PRACTICE  IN  CIVIL  ACTIONS: 

1.  Effobt  by  non-pbefebbed  Cbeditob  to  beach  Assionbd 
Fund. — The  issues  raised  being  the  validity  of  the  assignment,  and 
whether  a  surplus  existed  after  satisfaction  of  the  preferred  claims,  in 
absence  of  evidence  to  establish  either  issue  affirmatively,  the  court  was 
justified  in  ordering  the  delivery  of  the  fund  to  the  assignee.  Marks  o. 
Anderson  et  al.,  1. 

2.  Action  on  Insubance  Policy — Pleadings. — It  is  only  necessary, 
primarily,  in  an  action  on  an  insurance  policy,  to  allege  the  contract  of 
insurance,  the  happening  of  the  contingency  rendering  the  company 
liable  under  the  contract,  and  the  amoimt  of  indemnity  to  which  the 
insured  is  entitled.  Allegations  of  the  answer  setting  up  misconduct 
of  the  insurance  company*  s  agent  neither  impeach  the  contract  of  in* 
surauce,  nor  otlierwise  constitute  a  defense  to  the  action.  But  if  the 
plaintiff,  instead  of  demurring  thereto,  traverses  such  allegations  by  a 
replication,  to  which  the  defendant  files  a  demurrer,  it  will  be  carried 
back  and  sustained  to  the  answer.    Insurance  Co,  v.  Friedenthal,  6. 

8.  When  Admission  of  Incompetent  Testimony  will  not  be- 
VEBSB. — The  reception  of  incompetent  evidence  is  not  ground  for  re- 
versal where  the  trial  was  by  the  court,  as  it  will  be  presumed,  nothing 
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appearing  to  the  contrary,  that  the  judge,  being  familiar  with  the  rules 
of  evidence,  disregarded  it.    Ih. 

4.  Judgment  oh  AppEAL-BOin>  against  Admikistratob. — ^In  an 
action  against  an  administrator  upon  an  appeal-bond  executed  by  the 
intestate,  in  his  lifetime,  it  is  error  to  render  judgment  for  the  full  pen- 
alty of  the  bond,  the  damages  proven  being  a  smaller  sum,  with  an  order 
that  execution  issue  therefor.  The  judgment  should  provide  for  its 
discharge  on  payment  of  the  damages,  the  latter  to  be  paid  in  due 
course  of  administration.     Cooper,  Adm'x,  v,  2>e  Mainville  et  al,,  16. 

5.  Foreclosure  of  Miner's  Lien. — ^Wliere  the  record  of  an  action 
brought  to  foreclose  a  miner's  lien  fails  to  show  the  issuance  of  a  sum- 
mons, and  it  appears  therefrom  that  the  defendant  is  a  non-resident  of 
the  state,  and  that  publication  was  not  made  as  required  by  law,  the 
judgment  will  be  set  aside.    Lomax  et  al.  v.  Beeley,  21. 

6.  Creditor's  Suit  to  set  aside  Conveyance. — Property  alleged 
to  have  been  transferred  without  consideration  for  the  purpose  of  de- 
frauding creditora  cannot,  as  against  a  subsequent  grantee,  be  subjected 
to  tlio  satisfaction  of  a  judgment  obtained  after  the  transfers,  unless  it 
be  shown  that  plaintifiTs  demand  existed  prior  thereto,  or  that  thecon- 
yeyauces  were  made  to  defraud  subsequent  creditors:    Arnett  et  al,  v. 

Coffey y  34. 

7.  Evidence  of  pre-existing  Debt. — As  against  the  subsequent 
grantee  the  pleadings  in  the  case  wherein  the  plaintifTs  judgment  was 
obtained  are  not  competent  to  show  when  his  demand  against  the  de- 
fendant was  incurred,  or  that  he  was  a  creditor  before  the  date  on  which 
said  grantee  acquired  title.    lb. 

8.  Steps  necessary  to  removal  op  Obstruction. — The  creditor's 
judgment  sought  to  be  enforced  against  propei*ty  alleged  to  have  been 
fraudulently  conveyed  should  be  made  a  lien  on  the  property  either  by 
the  issuance  and  levy  thereon  of  an  execution,  or  by  pursuance  of  the 
-steps  prescribed  by  statute  for  the  purpose.    Ih, 

9.  Bills  for  Relief  on  the  Ground  of  Fraud. — An  action  can- 
not be  maintained  to  subject  land  alleged  to  have  been  fraudulently 
ti*ansferred  to  a  judgment,  unless  the  bill  be  filed  within  three  years 
after  discovery  of  the  facts  constituting  the  fraud.    lb, 

10.  Trial  by  Jury  in  Divorce  CASES.^When  the  charges  In  the 
bill  are  denied  by  the  answer  of  the  defendant  the  trial  shall  be  by  jury. 
Fleyte  v,  Pleyte,  70. 

11.  Dismissal  of  Appeal  for  Failure  to  Serve  Notice. — The 
requirement  of  the  act  of  1885,  that  in  an  appeal  from  a  county  court  to 
a  district  court  if  the  appeal  be  not  taken  on  the  day  the  judgment  is 
rendered  the  appellant  shall  serve  notice  of  the  appeal  upon  the  ap- 
pellee, or  his  attorney,  within  five  days  after  it  is  taken,  or  the  appellee 
may  have  the  judgment  afiirmed  or  the  appeal  dismissed,  is  mandatory, 
and  vests  the  district  court  with  no  discretion  as  to  its  enforcement. 
Webber  et  al,  v,  BriegeTf  92. 
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12.  Appbai.  not  pbbfkcted  until  Appbal  Bond  filed. — Praying 
an  appeal  to  the  district  court  on  the  day  judgment  is  rendered,  and  its 
allowance  upon  filing  the  required  bond  within  ten  days  af tei-ward,  does 
not  excuse  or  satisfy  the  requirement  as  to  serving  notice  of  the  appeal, 
since  the  appeal  is  not  taken,  or  perfected,  until  the  bond  is  filed.    P). 

13.  Allegations  of  Fbaud  anb  Collusion  must  be  affirma- 
tively ESTABLISHED. — Fraud  can  never  be  presumed  or  inferi*ed  from 
circumstances  of  suspicion  only,  but  must  be  affirmatively  established 
by  evidence.  So  the  allegations  of  a  bill,  charging  that  defendants 
made  a  collusive  and  fraudulent  sale  of  real  estate  on  which  plaintiff 
held  a  trust-deed  for  purchase  money,  and  that  they  fraudulently  pro- 
cured the  release  of  the  trust-deed  by  the  trustee,  and  the  acceptance  by 
him  of  other  securities  whereby  the  time  of  payment  was  wrongfully  ex- 
tended, must  be  affirmatively  established  to  entitle  the  plaintiff  to  re- 
lief.    Olson  V.  Scott  et  al.,  94. 

14.  Ekbob  of  Tbustbe  cured  by  Decbbe.— If  in  a  given  case,  a 
trustee  did  exceed  his  powers  in  releasing  a  trust  deed  and  accept- 
ing securities  which  postponed  the  day  of  payment,  the  error  may  be 
cured  in  an  action  between  the  parties,  by  a  decree  for  immediate  pay- 
ment,   lb, 

15.  When  a  Subvitino  Pabtneb  incompetent  to  pboyb  the 
Partnership. — In  an  action  against  two  persons  alleged  to  be  copart- 
ners for  the  collection  of  a  claim  against  the  firm,  wherein  service  of 
summons  is  made  on  one  only,  who  answers  denying  the  partnership 
and  his  own  liability  as  well,  but  dies  before  trial  of  the  issues,  and  his 
administratrix  is  substituted  as  defendant,  the  alleged  surviving  part- 
ner is  not  a  competent  witness  for  the  plaintiffs  under  the  statute  to 
prove  the  partnership.  No  acknowledgment  by  a  surviving  partner, 
made  after  the  death  of  his  copartner,  will  revive  a  debt  against  the 
estate  of  the  deceased  partner.     Cooper,  Adm'Xy  v.  Wood  et  aL,  101. 

16.  Practice  in  the  Investigation  of  Claims  against  Estates. — 
In  actions  involving  the  liability  of  the  estates  of  deceased  persons 
courts  should,  in  the  interest  of  justice,  and  for  the  protection  of  the 
interests  of  widows  and  children,  afford  every  reasonable  facility  for 
the  full  investigation  of  every  claim  asserted  by  permitting  amendment 
of  the  pleadings,  or  the  admission  in  evidence  of  all  pertinent  facts 
tending  to  discredit  the  claim.    lb. 

17.  Notice  of  Dissolution  of  Partnership. — The  positive  testi- 
mony of  tiie  remaining  partner  that  he  notified  a  former  dealer  of  the 
dissolution  of  his  firm,  and  that  he  was  doing  business  alone,  coupled 
with  proof  that  bills  wore  thereafter  rendered  to  him  by  the  dealer  in 
his  own  name  only,  the  dealer  receiving  checks  from  him  on  account 
signed  in  his  individual  name  only,  and  that  the  dealer's  agent  fre- 
quently visited  his  place  of  business  after  the  dissolution,  is  equivalent 
to  notice  in  fact  of  the  dissolution  of  the  partnership.  Hunt  <ft  Co.  v. 
Colo.  Milling  <£  Elevator  Co.,  120. 
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18.  OvEBRUiiDro  OF  Demubbkb  to  Answer — ^Exceptions,  how 
SATED. — When  the  plaintiffs  demurrer  to  an  answer  in  a  civil  aotion  is 
overruled,  and  he  files  a  replication  thereto  and  goes  to  trial,  the  ques- 
tion raised  by  the  demurrer  may  be  preserved  in  the  record  by  making 
proper  objections  to  testimony  introduced  by  the  defendant,  and  sav- 
ing sufficient  exceptions  to  its  admission.  GiUett  et  oL  v,  McAllister ^ 
168. 

19.  Contract  op  Guaranty — ^Limit  of  Liabiutt. — ^A  person  who 
enters  into  a  contract  with  the  creditors  of  another  party,  guaranteeing 
the  payment  of  certain  monthly  bills  which  maybe  contracted  by  such 
third  party,  but  limiting  the  measure  of  his  liability  to  the  quantity 
and  value  of  coal  wliich  he  may  purchase  and  receive  from  the  latter 
party  in  the  meantime,  is  not  liable  to  the  creditors  for  any  indebted- 
ness in  excess  of  the  value  of  coal  received.  To  warrant  a  recovery 
against  the  security  for  the  amount  of  their  claim,  it  was  necessary 
for  the  plaintififs  to  prove  that  their  debtor  had  delivered  to  the  defend- 
ant, or  to  other  parties  by  his  order,  a  sufficient  quantity  of  coal  to 
amount  to  the  sum  demanded.    lb, 

20.  Attachment — Traverse  of  Affidayit. — ^An  affidavit  for  at- 
tachment stating  the  single  ground  therefor,  "  that  the  defendant  has 
failed  to  pay  the  price  of  articles  delivered  to  him  which  he  should 
have  paid  for  on  the  delivery  thereof,'*  when  duly  traversed  by  the 
defendant  presents  an  issue  requiring  affirmative  proof  by  the  plaintiff 
to  sustain  either  the  attachment  or  the  cause  of  action.  Miller  v,  God- 
frey A  Co.  J  177. 

21.  Proof  of  Debt  under  Traverse  of  Affidavit. — ^An  admis- 
sion by  the  defendant  of  an  unpaid  balance  of  account  to  the  plaintiff, 
coupled  with  the  statement  that  it  has  not  been  paid  because  not  yet 
due,  does  not  give  plaintiff  a  statutory  right  to  judgment.  Under  the 
traverse  of  the  ground  of  attachment  proof  is  still  required  of  a  con- 
tract to  pay  on  delivery,  and  that  payment  was  demanded.    lb, 

22.  Construction  of  Paragraph  10,  Sec.  92,  Civil  Code. — The 
tenth  ground  of  attachment  in  Sec.  92  of  the  Civil  Code  was  intended 
to  cover  cases  where  possession  of  goods  was  fraudulently  obtained 
under  promise  to  pay  for  same  on  delivery.    lb. 

23.  A  Ground  of  Attachment  not  aided  bt  inconsistent  Provi- 
sions.—rTbe  provisions  of  section  94  of  the  Civil  Code  are  so  repugnant 
to  the  grounds  of  attachment  stated  in  paragraphs  10  and  11  of  sec- 
tion 92,  as  to  be  irreconcilable.  An  attachment  issued  under  the  for- 
mer section  for  a  debt  or  liability  not  yet  due  cannot  be  aided  by  the 
authority  of  the  latter  provisions,  granting  the  writ  on  failure  or  refu- 
sal to  pay  a  debt  that  is  due.    lb, 

24.  Complaint — Statements  of  Caption.— An  objection  to  a  com- 
plaint against  copai*tners,  that  the  names  of  the  defendants  and  the  al- 
legation of  partnership  do  not  appear  in  the  body  of  the  complaint,  is 
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not  well  taken  where  the  same  matters  are  fully  stated  in  the  caption. 
Pierson  et  al,  v,  Fuhrmann,  187. 

25.  Demttbbbb  for  Misjoikdeb. — ^Where  nothing  appears  on  the  face 
of  the  complaint  to  indicate  a  misjoinder  of  defendants  a  demurrer 
does  not  lie  for  such  cause.    lb. 

26.  AcTioif  TO  BECOVEB  MoKEY  LOST  AT  Fabo. — An  actlou  agalnst 
the  owners  of  a  faro-hank  may  be  maintained  by  a  plaintiff  for  the  re- 
covery of  money  lost  thereat  by  one  who  held  the  same  in  trust  for  the 
plaintiff.    lb. 

27.  CoKSTBUiHO  A  Deed  TO  BE  A  MoBTGAOE. — The  rulc  is,  that  a 
decree  changing  the  legal  effect  of  an  absolute  deed  from  that  of  a  con- 
yeyance  to  that  of  a  mortgage,  must  rest  upon  precise,  clear  and  un- 
equivocal testimony,  but  this  rule  is  not  absolutely  uniform  in  its 
application,  nor  is  the  same  identical  proof  required  in  all  cases.  Lind- 
say V.  Lindsay,  106. 

28.  Evidence  bequibed  to  suppobt  a  Decbee — ^Ftouciabt  Rela- 
tions OF  Pabties. — ^When  transactions  between  parties  whose  rela- 
tions have  been  of  a  close  fiduciary  character  are  presented  as  the  basis 
of  a  decree,  the  plaintiff  is  not  held  to  the  same  strictness  of  proof  as 
in  those  cases  where  the  parties  dealt  at  arms*  length,  nor  is  the  same 
degree  of  certainty  in  the  testimony  required  to  support  the  decree.    lb. 

29.  Doubts  as  to  Cobbectness  of  Decbee  not  sufficient  to  be- 
YEBSE. — ^In  a  case  tried  to  the  court  without  a  jury,  where  upon  the 
whole  testimony  it  may  be  doubtful  whether  the  plaintiff  was  entitled 
to  his  decree,  but  the  record  suggests  nothing  to  indicate  that  the  court 
was  influenced  by  any  other  considerations  than  those  which  should 
control  judicial  tribunals,  and  the  decree  is  supported  by  the  plaintiff's 
evidence  and  by  the  circumstances  of  the  transaction,  and  the  subse- 
quent conduct  of  the  parties,  it  is  not  a  case  where  the  judgment  is  so 
manifestly  against  the  evidence  as  to  require  reversal.    lb. 

30.  Affibmance  of  Judgment  of  County  Coubt  on  Appeal  to 
Distbict  Coubt.— An  appeal  from  the  judgment  of  a  county  court  to 
the  district,  under  the  act  of  1885,  not  being  taken  on  the  day  the  judg- 
ment was  rendered,  and  notice  thereof  not  being  served  on  the  opposite 
party  in  time  and  manner  required  by  the  statute,  the  appellee  was  en- 
titled to  an  affirmance  of  the  judgment.  This  right  was  not  waived  by 
failure  of  his* counsel  to  move  for  the  affirmance  on  the  first  day  of  the 
succeeding  term  of  the  district  court,  although  the  judge  on  that  day 
noted  the  case  for  jury  trial  on  the  preliminary  call  of  the  docket. 
Hayes  v.  James,  130. 

31.  Appeal  by  Intebvenob  to  Distbict  Coubt— Evidence. — In  an 
appeal  by  an  intervener  from  a  judgment  of  a  county  court,  rendered 
against  himself  and  the  defendant  therein,  to  the  district  court,  the 
plaintiff  in  the  action  is  not  entitled,  as  against  the  intervener,  to  in- 
troduce in  evidence  on  the  trial  in  the  district  court  the  pleadings  and 
judgment  of  the  county  court.    They  can  be  used  for  all  legitimate 
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purposes  without  being  put  in  evidence.    Haraazthy  et  al,  t>.  Shandel, 

187. 

82.  Inapplicable  Instbitctiohs  Ebboitbotts. — An  instruction  good 
in  itself  but  inapplicable  to  the  issue  being  tried  should  not  be  given, 
as  its  tendency  is  to  confuse  the  jury.    lb, 

33.  Vebdict  on  Conflicting  Testimony. — A  verdict  returned  on 
conflicting  testimony  should  not  be  set  aside  on  the  ground  of  a  pre- 
ponderance of  evidence.    lb, 

34.  Legal  Effect  of  Cboss-examination.— Where  the  defendant's 
demurrer  to  a  complaint  for  damages  has  been  overruled,  and  he  de- 
clines to  plead  further,  but  is  permitted  to  cross-examine  the  plaintiffs 
witnesses  on  the  question  of  damages,  the  refusal  of  the  court  to  state 
the  legal  effect  of  the  cross-examination  is  not  reviewable  error.  Rail- 
way  Co.  V,  Trevarthen,  152. 

36.  Necessaby  Allegations  in  Complaint  fob  Damages.— Tlie 
allegation  in  a  complaint  for  damages,  of  ownership  with  reference  to 
the  time  of  conslruction  of  the  railroad,  is  essential,  since  it  is  a  trav- 
ersable fact  and  bears  largely  on  the  measure  or  recovery.  So,  like- 
wise, are  the  special  damages  which  a  lot  owner  sustains  beyond  other 
citizens  of  the  town,  and  which  constitute  the  limit  of  his  recovery 
when  the  statute  authorizes  the  construction  of  the  road,  and  an  ordi- 
nance x>ermit8  the  use  and  occupation  of  the  street.  Failure  to  aver 
such  damages  in  a  traversable  manner  renders  the  complaint  subject 
to  demurrer.    lb, 

86.  Dismissal  of  Appeal  fob  Failube  to  sebve  Notice. — A  con- 
dition precedent  to  the  perfection  of  an  appeal  from  a  county  court  to 
a  district  court,  under  the  act  of  1885,  is  the  service  of  a  notice  of  the 
taking  of  the  appeal  in  the  opposite  party,  or  his  attorney.  The  failure 
to  serve  such  notice,  although  the  appeal  has  been  otherwise  regularly 
perfected,  justifies  its  dismissal  on  motion  of  the  appellee.  Mitchell  v. 
Voake,  111. 

37.  Evidence  to  sustain  Bill  of  Sale. — ^The  note  and  chattel 
mortgage  were  admissible  in  evidence  in  a  suit  by  the  mortagee  against 
the  purchaser  of  the  crops  for  the  purpose  of  showing  that  they  evi- 
denced the  debt  mentioned  in  the  bill  of  sale  given  by  the  mortgagor 
to  the  purchaser,  notwithstanding  a  misdescription  of  the  note  in  the 
bill  of  sale.    Mulvany  v,  QrosSy  112. 

88.  An  Appeal  must  be  Pbayed  within  Five  Days. — To  consti- 
tute a  valid  appeal  from  the  judgment  of  a  trial  court  to  the  court  of 
appeals  under  the  statute  of  1889,  the  appeal  must  be  prayed  within 
five  days  from  the  rendition  of  the  judgment.  Intervening  motions 
to  vacate  the  judgment  for  new  trial,  and  the  like,  do  not  relieve  from 
the  statutory  requirement.     Sindlinger  v.  Jewell^  340. 

39.  Action  on  Guabdian's  Bond — Pabties  and  Pleadings.— It  is 
not  essential  to  a  recovery  against  sureties  on  a  guardian^  s  bond,  in  an 
action  against  them  on  behalf  of  the  minors  for  breaches  of  its  condi- 
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tions  by  the  guardian,  that  the  guardian  be  made  party  to  the  action, 
or  tliat  a  judgment  should  first  have  been  obtained  against  him  which 
he  had  failed  to  satisfy.  The  instrument  itself  stipulates  for  the  faith- 
ful discharge  by  the  guardian  of  the  obligations  imposed  on  him  by 
statute,  which  provides  that  it  may  be  put  in  suit  against  all  or  any  one 
of  the  obligors  to  the  use  and  benefit  of  any  person  entitled  by  breach 
thereof.  Proceedings  for  accounting  or  orders  of  court  need  not  pre- 
cede an  action  for  a  breach  of  the  bond.  Gebhard  et  al,  v.  Stnith  et  aL^ 
342. 

40.  Defenses  not  Atatt^ablb  unless  consistent  with  the  Facts. 
— The  issue  tendered  by  defendants  who  had  been  employed  to  sell  real 
estate  but  failed  to  account  for  the  full  proceeds  of  the  sale,  that  they 
were  themselves  the  purchasers  of  the  property  at  $14,000,  and  re-sold 
it  on  their  own  account  for  $16,000,  is  inconsistent  with  the  evidence 
that  they  were  employed  by  the  owner  as  agents  to  sell  the  property 
for  him,  with  their  report  to  him  of  a  sale  to  the  purchaser  at  $14,000, 
with  their  acceptance  of  a  commission  on  that  sum,  and  with  their 
statement  to  the  purchaser  that  the  $16,000  paid  by  him  was  the  plaint> 
ifTs  price  for  the  property.  There  is  no  ground  for  sajring,  in  view  of 
these  facts,  tliat  this  issue  was  not  correctly  determined  against  them. 
ColUnM  ct  al,  v.  McClurg^  348. 

41.  Return  of  Monet  paid  not  conclusive  of  Sbttlxment. — ^As 
to  the  other  issue  tendered  by  defendants,  that  the  cause  of  action  had 
been  compromised  and  settled  before  suit,  the  same  was  largely  based 
on  the  fact  that  plaintiff,  on  learning  of  the  true  consideration  for  the 
sale,  demanded  and  received  a  return  of  the  check  which  had  been  de- 
livered defendants  for  commissions.  The  testimony  of  defendants  that 
the  retui*n  of  this  check  was  accepted  by  plaintiff  in  full  settlement  of 
the  transaction  was  contradicted  by  plaintiff,  and  his  testimony  was 
sufficiently  corroborated  to  sustain  the  finding  of  the  issue  in  his  favor. 
26. 

42.  Right  of  Pabtnebship  to  defend  Suit  against  one  Pabtnes. 
^A  promissory  note  executed  by  one  member  of  a  partnership  firm, 
consisting  of  two  members,  in  part  payment  of  horses  purchased  for 
the  firm  is  a  partnership  debt,  and  suit  being  brought  thereon  by  the 
payee,  who  made  the  sale  and  knew  the  f acts^  it  was  error  to  deny  an 
application  of  the  partnership  firm  to  join  the  other  partner  as  defend- 
ant, in  order  that  the  firm  might  assert  its  right  to  reooop  damages 
alleged  to  have  been  sustained  by  it  in  the  purchase  of  the  animals. 
Strang  v.  Murphy,  357. 

43.  Statutory  Right  of  Recoupment. — The  statutory  requirement 
that  all  matters  of  difference  growing  out  of  the  same  transaction  be 
adjudicated  in  one  action  is  not  defeated  by  the  giving  and  accepting 
of  the  individual  note  of  one  partner,  as  evidence  of  a  partnership  debt, 
when  suit  is  brought  thereon  by  the  payee  and  the  firm  applies  for 
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leave  to  defend  and  offset  its  damages  growing  out  of  the  transaction 
for  which  the  note  was  given.    lb. 

44.  Objections  waived  to  Fobm  op  Action. — Where  no  objection 
is  raised  to  the  form  of  action  in  the  trial  court,  but  an  answer  on  the 
merits  is  filed,  issues  made  up,  and  the  case  tried  and  adjudicated  with- 
out question  as  to  the  foim  of  action  selected,  its  propriety  is  conceded 
and  objections  thereto  are  waived.    Hockaday  v,  Co,  CommWs  et  aL,  362. 

46.  When  Rembdt  by  Mandamus  not  available. — Mandamus  is 
the  proper  proceeding  to  compel  an  officer  to  pay  warrants  drawn  on  a 
special  fund  who  refuses  to  pay;  but  to  make  the  remedy  available, 
proof  must  be  made  that  the  officer  has  funds  in  his  hands  available 
for  the  purpose.  Where  the  refusal  to  pay  was  based  on  the  lack  of 
funds,  as  appears  by  stipulation  of  defendants,  and  which  further  shows, 
by  figures  and  abstracts  from  the  county  records,  that  there  should 
have  been  a  large  balance  in  the  officer's  hands  to  the  credit  of  this 
special  fund,  these  facts  make  &  prima  fa^ie  case  for  the  plaintiff  under 
his  complaint  for  discovery,  accounting  and  general  relief.  The  ab- 
sence or  misappropriation  of  the  special  fund  appearing  by  the  stipule 
tion,  and  known  to  the  plaintiff  in  advance,  renders  the  proceeding  by 
mandamus  unavailing.    lb. 

46.  Common  Law  Remedies  when  available. — Where  a  cause  of 
action  exists  concerning  which  no  specific  remedy  has  been  prescribed 
by  the  legislature,  the  remedy  may  be  as  at  common  law,  except  in  so 
far  as  the  common  law  procedure  is  modified  by  the  civil  code.    lb. 

47.  Remedy  in  Nature  of  Indebitatus  Assumpsit  when  pbopeb. 
— ^The  code  remedy  of  a  general  action,  being  the  equivalent,  in  an  en- 
larged degree,  of  indebitatus  assumpsit  at  common  law,  and  which 
covered  all  cases  of  damages  by  intentional  wrongful  acts,  misappro- 
priation of  moneys,  gross  carelessness  or  culpable  negligence,  is  an  ap- 
propriate and  maintainable  remedy  for  the  holder  of  county  warrants 
drawn  upon  a  special  fund,  where  the  fund  has  been  illegally  with- 
drawn and  wrongfully  appropriated  to  other  purposes  by  the  agents  of 
the  county  entrusted  with  the  management  of  its  finances.  The  law 
does  not  require  a  creditor  to  proceed  by  an  extraordinary  remedy  to 
secure  money  that  has  no  existence  in  a  special  fund.    lb. 

48.  When  Equitable  Relief  Gbantable  in  Legal  Action. — Un- 
der the  code  system  of  practice  which  permits  both  legal  and  equitable 
relief  to  be  gi*anted  in  proper  cases,  where  the  records  of  the  county 
show  money  in  the  special  fund  on  which  the  plaintifTs  warrants  were 
drawn,  but  payment  thereof  has  been  refused  for  the  alleged  want  of 
money,  the  plaintiff  is  entitled  to  equitable  relief  to  tlie  extent  of  a  dis- 
covery and  accounting,  since  he  has  a  right  to  know  why  his  claims 
were  not  paid  from  the  money  admitted  to  have  been  in  the  treasury 
to  the  credit  of  that  fund,  and  to  such  information  as  may  possibly  en- 
able him  to  enforce  his  claims.    lb. 

40.  Contbibutoby  Nboliobnce  a  Question  for  Juby.— The  de- 
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f ense  of  contributory  negligence  being  interposed  to  an  action  for  an 
injury  to  a  servant,  alleged  to  have  resulted  through  the  negligence  of 
the  person  put  in  charge  by  the  master,  it  is  peculiarly  the  function  of 
the  jury  to  determine  from  the  evidence  whether  the  plaintiff  was  act- 
ing as  a  reasonably  prudent  man  would  have  done  imder  like  circum- 
stances at  the  time  of  receiving  the  injury.  Lantry  A  Sons  v.  Silver- 
man^  404. 

50.  QuBBTiONB  OF  Ihtehtional  Nboleot  pbopeb  fob  Jxtbt.— ^Al- 
though the  record  shows  neglect  on  part  of  the  clerk  of  the  court  in 
crediting  upon  his  fee  book,  to  the  account  of  the  plaintifif,  all  moneys 
received  in  payment  of  costs,  the  questions  whether  the  errors  were  in- 
tentional and  through  a  system  of  practice  indulged  for  the  purpose  of 
wrongfully  oppressing  the  plaintiff,  and  extorting  money  from  him, 
were  proper  questions  to  be  submitted  for  the  consideration  of  the 
Jury.    Hurd  v.  Atkins,  440. 

61.  CoBBBCTNBSs  OF  Instbuctions  taksk  ab  ▲  Whole. — If  ouc  or 
more  of  the  instructions,  separately  considered,  might  be  held  to  be 
erroneous,  but  when  taken  in  connection  with  the  other  instructions 
given,  and  the  whole  considered  together,  it  appears  that  the  issue 
was  fairly,  impartially,  and  distinctly  submitted  for  the  deliberation 
of  the  jury,  there  is  no  ground  for  interfering  with  the  verdict.    lb. 

62.  Mis-TBiAir— Failubb  of  Jubt  to  detbbuine  the  Contbollikg 
Issue. — The  plaintifif,  assignee  of  promissory  note,  brought  suit  there- 
on against  the  administrator  of  the  maker,  who  interposed  several 
defences  thereto,  but  the  controlling  issue  raised  by  the  pleadings  was 
whether  the  note  was  genuine  or  a  forgery.  In  the  submission  of 
the  case  to  the  jury  on  the  evidence  the  direct  question,  whether  or 
not  the  note  was  genuine,  was  submitted  to  them  for  a  special  finding. 
The  jury  returned  a  general  verdict  for  the  defendant,  but  as  to  the 
question  propounded  they  returned  that  they  could  not  agree.  This 
was  equivalent  to  a  failure  to  find  and  agree  upon  any  verdict  in  the 
case,  and  it  was  error  for  the  court  to  accept  the  verdict  and  render 
judgment  upon  it.     TourteloUe  o.  Proton,  408. 

53.  Abuse  of  Discbetion  is  CBOss-EXAMiNATiosr  of  WmrESS. — 
While  the  order  of  introducing  testimony  and  the  latitude  allowable  in 
cross-examination  of  witnesses  is  largely  in  the  discretion  of  the  trial 
court,  it  is  an  abuse  of  discretion  to  allow  the  plaintiffs  witness  to 
become  a  general  witness  for  the  defense  on  cross-examl nation,  as  to 
matters  not  embraced  in  the  examination  in  chief,  and  thus  deprive 
the  plaintifif  of  his  right  of  cross-examination.    lb, 

54.  BVIDENCE  HECESSABY  TO   INVALIDATE   COMMEBCIAL  PaPEB   IIT 

Hands  of  Assignee. — The  admission  in  evidence  of  the  recoi*d  of  a 
former  suit  on  a  promissory  note  wherein  no  final  judgment  was  en- 
tered, when  the  same  note  is  again  put  in  suit  by  a  different  and  subse- 
quent assignee  thereof  for  value  and  before  maturity,  for  the  purpose 
of  discrediting  it  in  the  plaintifiTs  hands  by  showing  the  notoriety  of 
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the  defenses  thereto,  and  thus  to  allow  the  jury  to  infer  knowledge 
thereof  on  part  of  the  plaintiff  that  would  invalidate  bis  title,  is  error. 
Such  knowledge  must  be  afl^matlvely  established  as  against  the  as- 
signee of  commercial  paper  and  cannot  be  inferentially  formed  by  a 
jury  from  proof  only  of  the  existence  of  facts  of  this  character.  It 
was  likewise  error  to  instruct  the  jury  that  they  might  consider  such 
litigation  in  determining  whether  plaintiff  was  a  bona  fide  holder.    lb, 

55.  Ghabactbb  of  Evidkhtcb  Necessaby  to  Suppobt  Yebdict. — 
Mere  suspicion  of  the  want  of  good  faith  on  paH  of  a  plaintiff,  unsup- 
ported by  evidence,  cannot  be  made  the  basis  of  a  verdict  against  him. 
The  purchaser  of  commercial  paper  is  presumed  by  the  law  merchant 
to  be  tlie  holder  for  value,  and  to  have  purchased  paper  not  due  in 
good  faith,  and  this  presumption  must  be  overcome  by  competent  tes- 
timony. Evidence  of  want  of  Consideration,  fraud  in  obtaining,  irreg- 
ularity in  transferring,  or  knowledge  of  defenses  by  intermediate  hold- 
ers or  indorsers,  in  the  absence  of  testimony  impeaching  the  bona,  fides 
of  the  transaction  by  the  holder,  is  inadmissible.    lb, 

56.  Right  of  Coctbt  to  Employ  Cebtain  Fobms  and  Rules  of 
Pbactice. — In  the  prosecution  of  a  proceeding  which  comes  within  a 
recognized  class  of  actions,  the  forms  and  rules  applicable  to  that  class 
may  be  adopted.  So  a  proceeding  to  enforce  a  mechanics'  lien,  being 
of  an  equitable  nature,  it  comes  within  the  rule  which  recognizes  the 
right  of  the  court  to  submit  questions  of  fact  involved  to  the  determin- 
ation of  a  jury.    Bradbury  A  Co.  v.  Butler  6b  Son,  430. 

57.  Waiveb  of  Objections  to  Jubt  Tbial  in  Mechanics*  Lien 
Case. — Where  the  only  issue,  in  a  proceeding  to  enforce  a  mechanics* 
lien,  is  a  question  of  fact  as  to  the  amount  of  the  plaintiff's  claim,  and 
the  defendants  being  present  in  coui*t,  a  jury  is  called  to  try  this  issue 
and  determine  the  amount  due,  no  objections  being  interposed  by  de- 
fendants, but  they  introduce  their  evidence  and  participate  generally 
in  trial  of  the  issue,  they  are  not  in  position  to  complain  that  tlie  court 
should  have  referred  the  matter  to  a  referee  to  ascertain  and  report 
upon  the  sum  justly  due  on  the  claim  made,  as  permitted  by  statute  in 
such  case.    lb, 

58.  Right  to  Lien  not  an  Issue  fob  Jubt. — ^The  determination  of  a 
question  of  fact  by  a  jury  in  a  mechanics*  lien  proceeding,  and  the 
adoption  by  the  court  of  the  finding  does  not  necessarily  involve  the 
right  of  the  plaintiff  to  a  lien.    lb, 

60.  Evidence  of  Usage  and  CustoSi. — ^When  parties  contract  on  a 
subject-matter  concerning  which  known  usages  prevail  they  incorporate 
such  usages,  by  implication,  into  their  agreements,  if  nothing  is  said 
to  the  contrary;  so  where  the  contractors  for  the  excavation  and  con- 
struction of  an  irrigating  ditch  employed  sub-contractors  to  perform 
part  of  the  work,  but  the  contract  omitted  to  state  upon  what  engineer*8 
report  the  estimates  of  work  and  labor  were  to  be  based,  it  was  proper 
to  admit  evidence  of  custom  to  determine  the  point.    lb. 
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dO.  When  Plaintiff  mat  testify  though  Adtersb  Fabtt  db 
TENDA  AS  Trustee. — The  plaintiff  entered  into  a  contract  to  perform 
certain  services  for  a  partnership  firm  composed  of  two  persons,  both 
of  whom  were  present  on  the  occasion,  whereby  it  was  agreed  that  he 
was  to  receive  a  certain  compensation.  He  subsequently  brought  suit 
for  the  compensation,  but  befora  ti'isd  one  of  the  partners  died.  This 
event  did  not  render  the  plaintiff  incompetent  to  testify  to  the  making 
of  the  contract,  under  the  statute,  although  the  other  partner  defended 
the  action  for  himself,  and  as  trustee  of  the  heirs  at  law  and  of  the 
administrati-ix  of  the  estate  of  the  deceased  partner.  Savard  v.  Her- 
hert,  445. 

61.  Liability  of  Co-partnebship  Firm.— -A  partnership  firm,  and 
not  the  estate  of  a  deceased  partner  is  primarily  responsible  for  the 
debts  of  the  partnership;  and  while  a  surviving  partner  may  defend 
suits  brought  against  the  firm  he  is  not  entitled  to  do  so  as  trustee  of 
the  heirs  at  law  or  of  the  administrator  of  the  deceased  partner.    lb. 

62.  Divorce  for  Extreme  Cruelty. — To  constitute  the  extreme 
cruelty  which,  under  the  statute,  authorizes  a  decree  of  divorce  on  the 
complaint  of  a  wife  against  a  husband,  there  must  have  been  either 
actual  violence  committed  by  the  husband,  attended  with  danger  to 
life,  limb  or  health,  or  there  must  be  reasonable  apprehension  of  such 
violence.  A  solitary  instance  of  cruelty,  not  of  the  dangerous  and 
violent  kind,  ought  not  to  be  held  to  bring  a  case  within  this  provision 
of  the  statute.     Williama  v,  Williams  et  a^,  281. 

68.  Ordering  Nonsuit  for  want  of  Etidencb. — ^Where  the  wife's 
complaint  for  divorce  is  based  on  the  statutory  ground  of  extreme 
cruelty,  and  the  evidence  in  her  favor  shows  no  actual  violence  which 
can  be  reasonably  supposed  to  have  endangered  either  the  life,  limb, 
or  health  of  the  plaintiff,  it  is  the  duty  of  the  court  to  grant  a  nonsuit, 
its  power  to  take  the  case  from  the  jury  being  the  same  as  in  other 
oases.  Whenever  there  is  such  a  failure  of  proof  that  if  a  verdict  was 
returned  in  favor  of  the  plaintiff  the  court  would  be  compelled  to  set 
it  aside  as  being  unsupported  by  evidence,  a  nonsuit  should  be  ordei^ 
ed.    lb. 

64.  Nonsuit  in  Action  for  Malicious  Prosecution. — It  is  error  to 
direct  a  verdict  for  the  defendant  in  an  action  for  malicious  prosecution 
where  the  evidence  produced  by  the  plaintiff  would  authorize  the  jury 
to  find  a  verdict  in  his  favor,  provided  they  found  the  facts  to  be  in 
accordance  vnth  his  testimony.     Clement  v.  Major,  297. 

65.  Probable  Cause. — The  controlling  element  in  an  action  for  mali- 
cious prosecution  is  the  existence  or  non-existence  of  probable  cause 
for  the  instigation  by  the  defendant  of  the  criminal  proceedings  com- 
plained of.  Probable  cause  is  ^*  such  a  state  of  facts  and  circumstances 
as  would  lead  a  man  of  ordinary  caution  and  prudence  and  good  con- 
science impartially,  reasonably  and  without  prejudice,  upon  the  facts 
witliin  his  knowledge  to  believe  that  the  person  accused  is  guilty.*'    16. 
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66.  Amendment  of  Coubsb. — A  defendant  may  amend  an  answer 
which  has  been  demurred  to  before  trial  of  the  issue  of  law,  as  of 
course  and  without  entry  of  an  order  permitting  it,  provided  he  serve 
the  opposite  party  with  notice  and  copy  of  the  amendment,  as  requii-ed 
by  the  civil  code.  Otherwise  the  issue  of  law  raised  by  the  demurrer  is 
not  disposed  of,  and  a  trial  of  the  case  would  be  irregular.  McDonald 
A  Co.  t.  Hallicy^  303. 

,  67.  Error  to  try  Cause  without  Notice  of  Amendment. — A 
plaintiff  who  has  appeared  in  an  action,  although  a  non-resident  of  the 
state  and  his  attorney  absent  therefrom,  is  entitled  to  notice  of  the 
amending  of  the  defendant's  answer  by  service  on  the  clerk  of  the 
court,  and  it  is  error  for  the  court,  under  such  circumstances,  and  with- 
out service  of  notice,  to  ti*y  the  cause  on  the  day  the  amendment  is 
made,  the  plaintiff  being  thereby  deprived  of  his  day  in  court  and  op- 
portunity to  be  heard.    Ih. 

68.  When  Nonsuit  erroneous. — An  action  for  damages  to  nursery 
stock  by  freezing  was  instituted  by  the  consignee  against  the  carrier  to 
whose  care  one  of  the  connecting  lines  had  delivered  the  property,  and 
the  plaintifTs  evidence  tended  to  show  that  the  damage  to  the  stock 
occurred  after  the  goods  arrived  at  their  destination,  and  while  they 
were  wrongfully  withheld  by  the  defendant  on  a  charge  for  transporta- 
tion which  it  had  no  right  to  make,  a  thorough  guaranteed  contract  at 
a  much  less  rate  having  been  accepted  by  the  original  carrier  at  the 
time  of  the  consignment.  This  evidence  made  out  a  sufficient  prima 
facie  case  to  entitle  the  plaintiff  to  go  to  the  jury.  A  judgment  of  non- 
suit therefore  was  en'oneous.    Milt6n  v.  D.  <fc  JR.  G,  12.  R.  Co,,  307. 

69.  Liability  of  Bank  Directors. — The  liability  of  the  directors 
of  a  banking  association  for  debts  contracted  previous  to  and  during 
the  period  they  shall  neglect  to  make  the  semi-annual  statements  of 
the  condition  of  the  bank  to  the  state  treasurer,  required  by  the  statute, 
does  not  depend  on  a  failure  of  the  creditor  to  collect  from  the  banking 
corporation.  The  liability  of  the  directors  attaches  upon  the  failure 
to  make  the  statutory  statement,  and  may  be  enforced  regardless  of 
proceedings  against  the  corporation.    Laraenv.James  et  al,  313. 

70.  Instruction  assuming  Facts  to  be  proved. — ^An  instruction 
is  properly  refused  which  assumes  certain  facts  to  have  been  establish- 
ed.   Bed  Sandstone  Co,  et  al,  v,  Skoman,  323. 

71.  Keducing  Amount  of  Verdict  after  Discharge  of  Jury.— 
The  action  of  the  trial  court  after  receiving  the  verdict  of  the  jury,  and 
remarking  to  tliem  that  tliey  were  discharged,  in  causing  them  to 
amend  their  verdict,  by  reducing  it  to  the  amount  claimed  by  the  plaint- 
iff, was  not  reversible  error.  The  same  action  might  have  been  taken 
without  the  jury.    lb, 

72.  Railroad  in  Street— Failure  to  prove  Damages — Nonsuit. 
— In  an  action  against  a  railroad  company  for  injury  to  propei*ty  by 
reason  of  the  widening  of  an  embankment  in  the  street  in  front  of  the 
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property  and  the  ooostmctlon  and  operation  of  an  additional  track 
thereon,  the  surface  of  the  embankment  being  at  tlie  established  grade 
of  the  street,  and  no  evidence  being  introduced  by  plaintiff  allowing 
how  much  the  market  value  of  the  property  was  diminished  by  the  in- 
creased servitude,  nor  any  legitimate  evidence  of  actual  damages  sus- 
tained, a  nonsuit  should  have  been  ordered.  Railroad  Co.  v.  Costes^ 
836. 

73.  FuKcnoNB  of  Jury  nr  Damaob  Smrs. — A  jiu-y  cannot  pei*form 
the  functions  of  appraisers;  and  when  there  is  an  absolute  want  of  evi- 
dence of  actual  damage  the  jurors  cannot  substitute  their  opinions  of 
the  amount  or  value  of  the  damages  sustained  by  a  litigant,  upon  proof 
only  of  the  existence  of  the  causes  or  elements  of  damage.    lb. 

74.  IlE€x>npi£JENT  OF  Damaobs — Faijajbk  of  Proof. — In  an  acUoA 
for  a  balance  of  the  purchase  price  of  merchandise  sold  and  delivered 
the  defendant  by  the  plaintiff,  to  which  demand  no  defense  is  interpos- 
ed, but  in  which  action  the  defendant  seeks  to  recoup  damages  in  a 
greater  sum  on  account  of  the  non-delivery  of  other  goods  ordered  of 
the  plaintiff  for  an  alleged  particular  line  of  custom,  defendant's  failure 
to  show  either  a  demand  for  such  goods, — ^the  loss  of  sales  by  reason  of 
their  non-delivery,  or  that  he  could  have  made  any  sales  of  the  goods 
had  they  been  received  at  the  time  required,  leaves  his  claim  unsup- 
ported, and  a  verdict  and  judgment  in  his  favor  is  unwarranted.  IFdcAs- 
muth  S  Co.  V.  Heil,  196. 

75.  YiBRDiCT  OK  CoNFiiiOTiNa  EviDKzrcB.— In  an  action  upon  a  prom- 
issory note  tried  to  jury,  wherein  the  only  defense  attempted  to  be 
established  was  want  of  consideration,  on  which  the  evidence  was  con- 
flicting but  supported  the  verdict  for  the  plaintiff,  the  judgment  ren- 
dered thereon  must  be  affirmed  on  appeal.  WUHams  et  al.  v.  WUhardy 
212. 

76.  Instbuctiokb  and  Ykbdict  in  Condemnation  Procebdinos. — 
The  eminent  domain  statute  imperatively  requires  that  tlie  jury  sworn 
to  determine  the  compensation  to  be  awarded  the  owner  of  land  con- 
demned shall  pass  on  the  question  of  benefits  to  the  residue  of  the 
owner's  land.  An  instruction,  therefore,  that  there  is  no  evidence  of 
benefits  is  erroneous,  and  it  is  likewise  error  for  the  court  to  overrule  a 
motion  to  set  aside  a  verdict  which  fails  to  show  that  the  subject  of 
benefits  was  considered.    Railway  Co.  v.  Knight  et  a£.,  219. 

77.  Action  fob  Malpbactice. — It  is  only  when  a  physician  has  set 
aside  established  practice,  and  neglected  to  employ  means  which  are 
universally  held  to  be  necessary  in  a  given  case,  that  a  chaige  of  mal- 
practice can  be  sustained.     Bumham  v.  Jackson^  237. 

78.  Instructions  should  be  based  on  the  Law  and  the  Evi- 
dence.— An  instruction^to  the  effect  that  tlie  interests  of  society  re- 
quire that  physicians  be  held  to  a  strict  rule  of  accountability  i  \ 
objectionable,  as  going  outside  the  record,  and  tending  to  influence  tlie 
jury  by  a  reference  to  matters  not  proper  for  their  consideration.    lb. 
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70.  Ekuob  to  assume  Facts  hot  establibhsd. — An  instruction  is 
eiTOueous  which  assumes  as  a  conclusion,  and  without  testimony  satis- 
f actoiily  establishing  the  fact,  that  a  certain  condition  of  the  diseased 
organ  of  the  patient  existed  at  the  time  the  defendant  took  charge  of 
the  case,  and  during  the  interval  he  remsdned  in  charge.    lb. 

80.  How  FAR  Physicians  BOUin>  bt  Established  Pbacticb.— An 
instruction — *'  that  if  writers  on  the  treatment  of  phimosiSy  or  practi-' 
oal  surgeons,  pi*escribe  a  mode  of  treatment.  It  is  incumbent  on  sur- 
geons called  on  to  treat  such  an  ailment  to  conform  to  the  system  of 
treatment  thus  established,  and  if  they  depart  from  it  they  do  so  at 
their  peri  V  does  not  state  the  law  correctly.  Physicians  are  bound  by 
what  is  universally  settled  in  the  profession;  not  by  what  some  writers 
and  practical  surgeons  recommend.  And  the  mere  fact  tiiat  writers  or 
practical  surgeons  prescribe  a  certi^n  mode  of  treatment  does  not 
make  it  Incumbent  on  a  surgeon  called  to  treat  an  ailment  to  conform 
to  such  mode  of  treatment.    lb. 

81.  Ybbdict  impbopeblt  abbivbd  at. — ^A  verdict  obtained  by  aver- 
aging the  estimates  of  the  individual  jurors  in  pursuance  of  an  agree- 
ment to  be  bound  by  the  result,  and  returned  into  court  without 
further  consideration  of  the  issues,  should  be  set  aside  on  motion,  sup^ 
ported  by  satisfactory  proof.    Patonee  Ditch  etc.  Co.  v.  Adama,  250. 

82.  Affidavits  of  Jubobs  compbtbnt  to  pboyb  Misconduct. — 
Under  the  express  provisions  of  the  civil  code  the  affidavits  of  jurors 
are  competent  to  prove  that  a  verdict  was  reached  by  the  determination 
of  chance.    lb. 

83.  Insufficient  Affidavit  fob  Continuancb. — ^A  motion  for  a 
continuance  of  a  cause  is  properly  denied  which  is  based  on  the  ab- 
sence of  a  witness  whose  knowledge  of  the  facts  he  was  desired  to 
relate  was  purely  hearsay.    Longnecker  v.  Shields^  264. 

84.  Coin>i.AiNT  ON  Promibsobt  Note — ^Dbfenbkb. — To  a  complaint 
on  a  negotiable  note  alleging  that  the  plaintiff  in  good  faith  purchased 
the  same  for  a  valuable  consideration,  it  is  no  defense  to  set  up  a  fail- 
ure of  the  original  consideration  of  the  note  without  aveiTing  notice 
thereof  on  part  of  the  plaintiff,  and  it  is  not  error  to  strike  out  such 
defense  on  notice  of  the  plaintiff.    Band  v.  Pantograph  Co.,  270. 

85.  Motion  to  quash  Summons.  It  is  not  a  sufficient  ground  to 
quash  a  summons  tliat  it  was  signed  by  the  attorneys  of  the  plaintiff, 
and  was  not  under  the  seal  of  the  court.    lb, 

86.  Obdbbs  must  be  obtained  on  Motion  and  Notice. — ^The  code 
provision  that  every  order  entered  by  a  court,  otherwise  than  during 
the  trial  of  a  cause,  must  be  made  upon  motion  of  which  notice  must 
be  given,  is  mandatory.  An  order  obtained  on  motion  of  one  party, 
and  without  notice  to  tlie  opposite  party,  shortening  the  time  to  take 
a  deposition,  was  irregularly  entered,  and  a  motion  to  suppress  the  dep- 
osition for  that  reason  should  have  been  sustained.  NevUt  o.  GVow, 
45:^. 
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87.  Depositions,  how  takek  oir  Ivterrogatobies.— It  Is  irregular 
for  an  officer  to  take  the  deposition  of  a  witness  upon  questions  fur- 
nished the  officer  by  the  attorney  of  a  party  to  the  cause  of  action. 
The  deposition  of  a  witness  residing  in  the  state  can  only  be  legally 
taken  on  interrogatories  under  a  commission  directed  to  the  officer.  lb, 

88.  Erbobs  in  Examinatiok  of  Witness  Subsequently  Cobbect- 
BD. — The  exclusion  by  the  court,  though  erroneous,  of  certain  questions 
askid  a  witness  on  cross-examination,  will  not  Justify  the  reversal  of 
the  judgment,  where  the  witness  was  subsequently  permitted  to  an- 
swer and  put  in  proof  the  yery  matter  about  which  he  was  previously 
interrogated.    lb, 

89.  When  Rights  of  Pbiob  Mobtoagbb  fobfeited  bt  Delay. — 
The  rule  is  different  in  case  of  a  contest  between  two  mortgagees  of 
the  same  property,  where  the  subsequent  mortgage  is  based  on  a  new 
consideration,  and  given  after  the  maturity  of  the  original  mortgage, 
and  without  knowledge  of  its  existence,  on  property  in  the  possession  of 
the  mortgagor.  In  such  case  the  rights  of  the  original  mortgagee  would 
be  forfeited  by  want  of  diligence.     CasHdy  et  al,  a,  Harrelson,  458. 

00.  Intebvention  by  Subsequent  Mobtgagees  in  Action  fob  Pos- 
BEBBiON. — In  an  action  brought  by  the  original  mortgagee  against  the 
mortgagor  for  possession  of  the  property  after  default  of  payment, 
subsequent  mortgagees  do  not  become  entitled,  by  intervening  therein, 
either  to  judgment  on  their  claims  against  the  mortgagor,  or  to  an  ad- 
judication as  to  the  right  of  the  plaintiff  to  possession  of  the  property. 
By  the  default  of  payment,  in  such  case,  the  title  vested  in  the  prior 
mortgagee,  and  whatever  rights  the  intervenors  might  have  could  not 
be  adjudicated  in  that  action.    lb, 

01.  Costs  of  Receiteb. — ^A  receiver  having  been  appointed  by  the 
court  on  application  of  the  intervenors  in  a  cause  wherein  they  were 
not  entitled  to  intervene,  the  costs  incident  to  the  appointment  were 
properly  adjudged  against  them.    lb, 

02.  Liability  of  Assignob  of  Pbomissoby  Note. — ^The  assignor  of 
a  promissory  note  is  never  liable  on  the  default  of  the  maker,  unless 
the  holder  has  first  obtained  judgment  against  the  maker  with  return 
of  execution  unsatisfied,  or  by  his  proof  brings  himself  within  some 
statutory  exceptions.  A  mere  allegation  in  his  complaint  that  the 
maker  is  insolvent,  without  proving  the  fact  on  tiial,  or  establishing 
some  legal  excuse  for  failure  to  use  diligence  in  the  collection  of  the 
note,  does  not  warrant  a  judgment  against  the  assignor.  Chicago  In- 
vestment  Co,  v,  Harrisorij  460. 

03.  Unavailable  Defense  to  Pbokissoby  Note. — ^A  defense  to  an 
action  on  a  promissory  note,  that  it  was  given  without  consideration, 
and  for  losses  sustained  by  the  maker  in  a  gambling-room  or  bucket- 
shop  in  betting  upon  the  future  price  of  wheat  in  the  Chicago  market 
is  not  sustained  where  the  evidence  on  the  trial  shows  that  the  plaintiff 
was  an  assignee  for  value,— that  he  purchased  the  note  before  maturity 
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and  without  knowledge  of  and  defenses  thereto,  and  the  maker  testi- 
fied in  his  own  hehalf  that  it  was  executed  without  consideration,  as 
accommodation  paper  to  the  proprietors  of  the  gambling  shop  to  save 
their  credit  with  the  banks,  and  with  permission  to  exhibit  it,  but  on 
their  promise  not  to  use  it  in  any  other  manner.  Pendleton  v.  Smis- 
sctert^  606. 

94.  Liability  of  Maker  of  Accommodation  Papeb. — When  an  in- 
dividual executes  and  delivers  his  promissory  note  as  accommodation 
paper,  and  thus  permits  it  to  pass  out  of  his  hands  into  the  commercial 
world,  he  thereby  becomes  liable  for  its  payment,  and  it  is  no  defense, 
as  against  a  bona  fide  holder,  that  the  party  for  whose  benefit  it  was 
given  promised  not  to  use  or  transfer  it.    lb, 

05.  Depositions — Objections  to  Intebbogatobies. — ^Wliere  deposi- 
tions of  witnesses  were  regularly  taken  for  the  plaintiff  in  an  action 
pending,  on  interrogatories  and  cross-inteiTOgatories  filed  by  counsel 
of  the  i*espective  parties,  no  objections  being  interposed  for  defendant 
until  the  trial  of  the  cause,  when  objections  were  made  to  the  charac- 
ter of  some  of  plaintiff^ s  interrogatories,  such  objections  were  properly 
overruled,  as  they  came  too  late,  even  if  otherwise  valid.  Love  v.  Tom" 
liiisony  516. 

96.  Sales  with  Intent  to  defraud  Cbeditobs — ^Examination  of 
Witnesses. — In  an  issue  of  fact  as  to  whether  a  transfer  of  property 
was  made  to  hinder,  delay  or  defraud  creditors,  it  is  proper  to  inquire 
of  the  party  selling,  and  of  his  agent  through  whom  the  sale  was  made, 
whether  or  not  the  transfer  was  made  with  intent  to  hinder,  delay  or 
defraud  creditors.    lb, 

97.  Forcible  Entry  and  Detainer — ^Color  of  Title. — ^In  an  ac- 
tion of  forcible  entry  and  detainer  it  appeared  that  plaintiff  was  in  pos- 
session under  a  deed  from  a  rsdlroad  company  which  had  received  a 
grant  of  the  land,  but  the  patent  was  withheld  pending  a  question  as  to 
the  rights  of  the  company.  Defendant  applied  for  the  land  under  the 
homestead  act,  and  was  refused,  but  went  on  a  part  of  the  land,  and 
built  a  house,  and  both  parties  were  living  on  the  land  when  action  was 
commenced,  field,  that  plaintifTs  color  of  title  entitled  him  to  his  ac- 
tion against  one  having  no  title  whatever.    Jenkins  v.  Tynon,  133. 

98.  When  Offer  to  pay  regarded  as  Performance. — Under  the 
rule,  that  when  an  accounting  is  necessary  to  determine  the  rights  of 
litigants,  and  an  offer  is  made  by  one  to  pay  what,  if  anything,  may  be 
due  the  other,  the  offer  is  regarded  as  performance,  the  plaintiff  was 
entitled  to  a  specific  performance  of  the  contract  upon  payment  of  the 
balance  found  to  be  due  thereon,  it  appearing  that  the  state  of  the  ac- 
counts between  the  parties  was  peculiarly  within  the  knowledge  of  the 
defendant,  and  that  'it  was  in  his  power  to  claim  a  forfeiture  of  the 
contract  by  the  election  which  he  might  exercise  in  the  application  of 
the  funds  paid  him  by  the  plaintiff.    Ruet  et  at,  v.  Strickland,  215. 

99.  Verdict  affected  by  Passion  or  Prejudice. — When  it  ap* 
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pears  from  the  yerdlct  that  the  jury,  in  airiTiiig  at  a  Terdiot,  acted  with 
such  a  wilful  disregard  of  both  evidence  and  instructions  as  to  suggest 
a  strong  presumption  that  their  minds  were  swayed  by  passion  or  preju- 
dice, the  judgment  thereon  will  be  reversed.    Hockaday  v.  Chodtoin,  90. 

100.  Instruction  absuicino  Facts  as  proven. — ^An  instruction  is 
properly  refused  which  assumes  cei*tain  facts  to  have  been  established. 
Bed  Sandstone  Co,  et  al.  v.  Skomanf  828. 

101.  REDUCIN0  Amount  of  Verdict  after  Discharge  of  Jurt. — 
The  action  of  the  trial  court  after  receiving  the  verdict  of  the  jury,  and 
remarlcing  to  them  that  they  were  discharged,  in  causing  them  to  amend 
their  verdict,  by  reducing  it  to  the  amount  claimed  by  the  plaintiff,  was 
not  reversible  error.  The  same  action  might  have  been  taken  without 
the  jury.    16. 

102.  Ejectment — Party  in  Possbsbion  conceaxing  her  Title. — 
Where  a  grantee  of  real  estate  in  litigation  suppresses  knowledge  of  her 
title,  and  during  the  years  of  litigation  following  acts  as  the  agent  of 
her  grantor,  under  his  power  of  attorney,  and  with  full  Icnowledge  of 
all  the  proceedings  participates  in  and  directs  the  defense,  she  will  be 
held  bound  by  a  judgment  awarding  the  property  to  the  adverse  party 
and  estopped  to  assert  a  title  she  elected  to  conceal  and  declined  to  de- 
fend. The  grantee  is  not  aided  by  the  fact  that  she  was,  at  the  time  of 
the  judgment  and  for  many  years  prior  thereto,  in  possession  of  the 
premises.  She  could  acquire  no  title  in  her  own  right  by  reason  of  con- 
tinued possession  and  the  statute  of  limitations,  since  possession,  to 
ripen  into  title,  must  be  open,  notorious,  continued,  and  adverse  to  all 
others.    Hurd  et  al,  v.  McClellan  et  al.,  827. 

108.  Effect  of  Final  Judgment  in  Ejectment. — ^A  judgment  in 
ejectment  in  no  manner  vacated,  and  from  which  no  valid  appellate 
proceeding  is  prosecuted,  remains  a  conclusive  and  final  judgment  di- 
rectly affecting  the  estate  and  binding  upon  the  parties  and  all  claiming 
under  them.  In  such  case  it  is  the  duty  of  the  court  to  put  the  suc- 
cessful party  into  possession  of  the  property.    lb. 

104.  Evidence  of  Copartnership  Transaction. — ^In  an  action 
against  two  persons,  as  partners  in  the  sale  of  a  mine,  for  services  ren- 
dered them  as  such  by  the  plaintiff  in  making  a  survey,  map  and  report 
of  the  mine,  to  be  used  by  them  in  the  sale  thereof,  both  the  employ- 
ment and  the  partnership  being  denied  but  the  sale  admitted,  proof 
of  an  employment  of  the  plaintiff  by  one  of  the  defendants,  and  that 
both  defendants  shared  in  the  commissions  or  profits  realized  by  effect- 
ing the  sale,  was  sufficient  evidence  of  a  copartnership  relation  existing 
between  the  defendants  as  to  the  transaction  in  question  to  make  them 
jointly  liable  for  the  services  rendei*ed.     Oabiston  v,  Kaufman,  888. 

105.  Suit  against  Consolidated  Water  Company. — ^In  an  action 
against  a  consolidated  water  company,  organized  by  the  consolidation 
of  two  ditch  companies,  for  damages  to  real  estate  occasioned  by  a 
ditch  constructed  by  one  of  them,  the  plaintiff  must  prove,  in  order  to 
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maintain  his  action,  by  which  branch  of  the  consolidated  company  the 
ditch  was  constructed  which  occasioned  the  injury.  Colorado  etc.  Land 
A  Water  Co,  «.  Morris^  401. 

106.  No  Rkoovebt  of  Afteb-ao<^uibbd  Title. — ^It  is  error  for  the 
trial  court  to  receive  eyidence,  in  »uch  a  case,  of  an  injury  done  to  the 
land  prior  to  the  inception  of  the  title  put  in  evidence  by  the  plaint- 
iff,   lb. 

107.  Questions  of  iNTBimoirAL  Neolrot  pbopeb  for  Jttby. — ^Al*' 
though  the  record  shows  neglect  on  part  of  the  clerk  of  the  court  in 
crediting  upon  his  fee  book,  to  the  account  of  the  plaintiff,  all  moneys 
received  in  payment  of  costs,  the  questions  whether  the  errors  were  in- 
tentional and  tlirough  a  system  of  practice  indulged  for  the  purpose  of 
wrongfully  oppressing  the  plaintiff,  and  extorting  money  from  him, 
were  proper  questions  to  be  submitted  for  the  consideration  of  the  Jury. 
Hurd  V.  AtkiM,  449. 

106.  LiABiLiTT  OF  Assignor  of  Promissory  Note. — The  assignor  of 
a  promissory  note  is  never  liable  on  the  default  of  the  maker,  unless 
the  holder  has  first  obtained  judgment  against  the  maker  with  return 
of  execution  unsatisfied,  or  by  his  proof  brings  himself  within  some 
statutory  exception.  A  mere  allegation  in  his  complaint  that  the  maker 
is  insolvent,  without  proving  the  fact  on  trial,  or  establishing  some 
legal  excuse  for  failure  to  use  diligence  in  the  collection  of  the  note, 
does  not  warrant  a  judgment  against  the  assignor.  Chicago  Investment 
Co.  V.  Harrison,  466. 

109.  Declarations  of  Inbtjred  as  to  cause  of  Death. — ^In  an  ac- 
tion on  an  accident  insurance  policy  the  declarations  of  the  deceased 
made  to  his  physician  on  the  second  or  third  day  after  the  accident,  are 
not  part  of  the  res  gesta,  and  it  was  error  to  receive  them  in  evidence 
over  the  objections  of  the  defendant.  Eq.  Mut.  Accident  Ass*n  v.  Mo- 
Cluskey,  478. 

110.  When  Declarations  become  Part  of  Res  Oestje. — ^Declara- 
tions, to  constitute  part  of  the  res  geeUB,  must  accompany  the  act  done, 
or  be  made  at  the  time  of  the  act  done,  or  be  so  connected  there- 
with as  to  constitute  a  part  of  it,  and  so  harmonize  with  the  facts  then 
occurring  as  to  form  one  transaction.  The  restriction  to  the  admission 
of  such  declarations  is,  that  they  must  be  contemporary  with  the  prin- 
cipal transaction,  and  derive  some  degree  of  credit  from  it.    lb. 

PRACTICE  IN  COURT  OF  APPEALS:  See  ALSO  APPEALS. 

1.  When  Admission  op  Incompetent  Evidence  will  not  reyebsb. 
— ^The  reception  of  incompetent  evidence  is  not  ground  for  reversal 
where  the  trial  was  by  the  court,  as  it  will  be  presumed,  nothing  ap- 
pearing to  the  contrary,  that  the  judge,  being  familiar  with  the  rules 
of  evidence,  disregards  it.    Insurance  Company  v.  Friedenthaly  5. 

2.  Foreclosure  of  Miner*  b  Lien. — Where  the  i-ecord  of  an  action 
instituted  to  foreclose  a  miner* s  lien  fails  to  show  the  issuance  of  a 
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BummonSf  and  it  appears  therefrom  that  the  defendant  is  a  non-resident 
of  the  state,  and  that  publication  was  not  made  as  required  by  law,  the 
Judgment  will  be  set  aside.     Lomaz  A  Oovoell  v.  Besley^  21. 

3.  Practice  on  Appeal. — ^An  appeal  from  a  judgment  for  services 
rendered  cannot  be  sustained  on  the  ground  of  injustice  in  the  verdict, 
and  want  of  evidence  to  support  it,  where  it  Is  shown  by  the  record 
that  the  cause  was  submitted  to  the  jury  under  instructions  which 
clearly  expressed  the  law  governing  the  controversy,  and  the  evidence 
was  sufficient  to  establish  the  employment  of  the  plaintiff,  and  the  per- 
formance of  the  services  sued  for.    Miller  et  al.  v.  Potoshinsky,  32. 

4.  Verdict  affected  by  Passion  or  Prejudice. — When  it  appears 
from  the  verdict  that  the  jury,  in  arriving  at  a  verdict,  acted  with  such 
a  wilful  disregard  of  both  evidence  and  instructions  as  to  suggest  a 
strong  presumption  that  their  minds  were  swayed  by  passion  or  preju- 
dice, the  judgment  thereon  will  be  reversed.  Hockaday  o.  Goodwin^ 
90. 

5.  Appeal  not  perfected  until  Appeal  Bond  filed. — ^Praying 
an  appeal  to  the  district  court  on  the  day  judgment  is  rendered,  and 
its  allowance  upon  filing  the  required  bond  within  ten  days  afterward, 
does  not  excuse  or  satisfy  the  requirement  as  to  serving  notice  of  the 
appeal,  since  the  appeal  is  not  taken,  or  perfected,  until  the  bond  is 
filed.     Webber  et  al,  v,  Brieger^  92. 

6.  An  appeal  to  the  supreme  court  from  the  judgment  of  a  county 
court  for  costs  only,  pei*fected  before  passage  of  the  act  craating  the 
court  of  appeals.  Is  governed  by  the  law  in  force  at  the  time  the  appeal 
was  taken  notwithstanding  its  subsequent  transfer  to  the  latter  court. 
CoinmWt  qf  Pitkin  Co,  v,  Min,  A  Smelting  Co,^  125. 

7.  A  Decree  awarding  RESTrrunoN  is  a  Final  Judgment. — ^In  an 
action  founded  on  a  complaint  for  injunction  and  affirmative  relief  un- 
der the  civil  code,  wherein  it  is  alleged  that  the  plaintiffs  were  ousted 
by  the  defendants,  by  force  and  violence  from  the  possession  of  mining 
property,  and  its  possession  ever  since  withheld  from  them  by  fire-arms 
and  threats  of  violence,  a  decree  ordering  restitution  of  the  property  to 
the  plaintiffs  is  a  final  judgement  from  which  an  appeal  will  lie.  Sprague 
et  al.  V,  Locke  et  al.y  171. 

8.  Decree  not  invalidated  by  Unnecessary  Statements  op 
Court. — Where  it  appears  from  the  record  that  a  decree  for  affirmative 
relief  was  based  on  the  allegations  of  the  complaint  and  upon  the  evi- 
dence applicable  to  the  issue  joined  thereon,  the  decree  reciting  tliat 
the  court  found  all  the  material  averments  of  the  complaint  to  be  true, 
it  cannot  be  disturbed  by  reason  of  any  statements  made  by  the  judge 
at  time  of  pronouncing  it  on  subjects  outside  those  upon  the  considera- 
tion of  which  the  decree  was  based.    lb, 

9.  Doubts  as  to  Correctness  of  Decree  not  sufficient  to  re- 
verse.— In  a  case  tried  to  the  court  without  a  jury,  where  upon  the 
whole  testimony  it  may  be  doubtful  whether  the  plaintiff  was  entitled 
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to  hit  decree,  but  the  record  Buggests  nothing  to  indicate  that  the  court 
was  influenced  by  any  other  considerations  than  those  which  should 
control  judicial  tribunals,  and  the  decree  is  supported  by  the  plaintiffs 
evidence  and  by  tlie  circumstances  of  the  transaction,  and  the  subs^ 
quent  conduct  of  tlie  parties,  it  is  not  a  case  where  the  judgment  is  so 
manifestly  agaiust  the  evidence  as  to  require  roversaL  Lindsay  v. 
Lindsay^  108. 

10.  Ak  Appeal  must  be  prated  within  Five  Days. — To  constitute 
a  valid  appeal  from  the  judgment  of  a  trial  court  to  this  court  under 
the  statute  of  1889,  the  appeal  must  be  prayed  within  five  days  from 
the  rendition  of  the  judgment.  Intervening  motions  to  vacate  the 
judgment, — ^for  new  trial,  and  the  like,  do  not  relieve  from  the  statu- 
tory requirement.     Sindlinger  v.  Jewell^  340. 

11.  Intebferbncb  with  Findings  of  Courts  and  Jubibb. — ^It  is 
the  settled  practice  of  appellate  tribunaU  not  to  interfere  to  set  aside 
the  finding  of  a  trial  court  or  jury  when  the  questions  determined 
thereby  are  purely  questions  of  fact,  unless  the  finding  is  so  manifestly 
unjust  as  to  carry  conviction  that  it  was  the  result  of  bias  or  prejudice. 
This  rule  obtains  in  case  of  a  conflict  of  testimony  if  there  is  sufficient 
evidence  to  support  the  finding,  although  the  appellate  court  may  be 
of  opinion  tliat  it  would  have  found  differently  on  the  evidence.  Land 
S  Canal  Co.  v.  Jenkins,  425. 

12.  Objections  to  Instructions — ^Entire  Chabob  to  be  consid- 
BBED. — In  construing  a  charge  to  a  jury  the  entire  charge  must  be  con- 
sidered, and  when  appellant  does  not  embrace  within  the  transcript 
the  whole  charge  given,  a  court  of  review  cannot  decide  whether  a  party 
was  prejudiced  or  not  by  the  refusal  to  give  instructions  prayed  by 
him.    Bradbury  <t  Co.  v.  Butler  A  Son,  430. 

13.  Yerdict  of  Jury  final  on  Issue  of  Fact. — The  main  and  only 
issue  presented  by  the  pleadings  in  this  case  for  the  consideration  of 
the  jury  being  whether  the  defendant  was  guilty  of  coiTuptly  exercis- 
ing the  duties  of  his  office  as  clerk  of  the  district  court  to  wrongfully, 
unlawfully  and  oppressively  extort  ttom  the  plaintiff  fees  to  which  he 
was  not  entitled,  and  this  issue  having  been  determined  by  the  jury  in 
favor  of  the  defendant  upon  sufficient  evidence  to  support  the  verdict, 
this  court,  in  accordance  with  its  accepted  rule  of  practice  will  decline 
to  interfere.     Hurd  v.  Atkins,  449. 

14.  Errors  in  Examination  of  Witness. — The  exclusion  by  the 
court,  though  erroneous,  of  certain  questions  asked  a  witness  on  cross- 
examination,  will  not  justify  the  reversal  of  the  judgment,  where  the 
witness  was  subsequently  permitted  to  answer  and  put  in  proof  the  very 
matter  about  which  he  was  previously  interrogated.  Nevitt  v.  Crow, 
463. 

16.  Error   not   always  sufficient  Ground  for  Reversal. — 
Where  it  is  evident  that  a  plaintiff,  who  has  failed  in  his  suit  below 
cannot  recover  on  the  case  made,  tlie  judgment  for  defendant  will 
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not  be  i-everaed  for  errors  of  law  oammitted  at  the  trial  in  order  to 
alTord  the  plaintiff  an  opportunity  to  re-try  an  iisue  he  has  failed  to 
sustain  by  sufficient  proof.    lb. 

16.  Revebsal  of  Judgment  fob  wajtt  of  Btidbkcs.— When  there 
is  an  entire  want  of  evidence  upon  some  material  matter  in  issue  be- 
tween the  parties  to  a  cause  an  appellate  court  never  hesitates  to  set 
aside  the  judgment  in  furtherance  of  the  ends  of  justice.  Such  a  case 
does  not  come  within  the  rule  concerning  non-interference  upon  ques- 
tions of  evidence  in  trials  by  courts  or  juries,  Chicago  larest  Co.  o. 
HarrUwiy  466. 

17.  AcTZOK  OH  Gbouitd  OF  Loss  BT  Nbgliobkgb — ^Pbacticb. — The 
single  issues  presented  by  the  pleadings  were,  a  charge  of  negligence 
against  the  defendants  In  the  care  of  certain  personal  property  of  the 
plaintiff,  and  the  amount  of  the  loss  thereby  sustained  by  the  plaintiif. 
The  jury  found  by  their  verdict,  and  in  response  to  interrogatories  sub- 
mitted, that  defendants  were  custodians  of  the  property  mentioned 
with  authority  to  sell  and  apply  the  proceeds  on  a  promissory  note 
given  by  the  plaintiff  to  one  of  them,  and  that  a  portion  of  the  prop- 
erty, of  the  value  of  $250,  was  lost  or  stolen  through  tlie  negligence  of 
tlie  defendants.  Thereupon  defendants  moved  the  court  for  leave  to 
credit  on  plaintiffs  note  the  value  of  the  goods  lost,  and  that  judgment 
be  rendered  on  the  verdict  in  favor  of  the  defendants,  assigning  as  an 
additional  ground  that  the  loss  claimed  should  have  been  asserted  by 
plaintiff  in  a  certain  action  for  accounting,  brought  by  her  against  the 
defendants;  but  the  court  denied  the  motion  and  entered  up  judgment 
for  the  plaintiff.  In  such  case,  in  the  absence  of  the  evidence  produced 
at  the  trial  the  judgment  must  be  affirmed.  LewU  et  oL  v,  Fergtison^ 
521. 

18.  COHVICTION  NOT  6UPPOBTED  BT  THE  EVIDENCB. — ^Whcu,  UpOn  a 

review  of  the  testimony  in  a  criminal  case,  it  is  evident  that  the  verdict 
of  the  jury  was  not  warranted  by  the  evidence,  and  that  the  trial  court 
erred  in  refusing  to  set  it  aside  and  grant  a  new  trial,  the  judgment  will 
be  reversed.    Ireland  v.  Pet^le,  120. 

19.  Legal  Effect  of  Gboss-bxamination. — ^Where  the  defendant's 
demurrer  to  a  complaint  for  damages  has  been  overruled,  and  he  de- 
clines to  plead  further,  but  is  permitted  to  cross^zamine  the  plaintiff's 
witnesses  on  the  question  of  damages,  the  refusal  of  the  court  to  state 
the  legal  effect  of  the  cross-examination  is  not  reviewable  eiTor. 
Bailioay  Co,  ».  Trevarihen^  152. 

20.  Dismissal  OF  Appeal  fob  Failubb  to  sbbvx  Notice.— A  con- 
dition precedent  to  the  perfection  of  an  appeal  from  a  county  court  to 
a  district  court,  under  the  act  of  1885,  is  the  service  of  a  notice  of  the 
taking  of  the  appeal  on  the  opposite  party,  or  his  attorney.  The  failure 
to  serve  such  notice,  although  the  appeal  has  been  otherwise  regularly 
perfected,  justifies  its  dismissal  on  motion  of  tlie  appellee.  MitckeU  o. 
Voakey  111. 
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21.  Reversal  of  Juuumekt  tvhbn  YEKDict  TJinrARBANTBB.— Al> 
though  a  judgment  rests  on  the  verdict  of  a  jury,  when  the  verdict  is 
shown  hy  the  record  to  have  been  clearly  unwarranted  by  the  evidence 
the  judgment  will  be  reversed.     Wachgmuth  <ft  Co.  o.  Heil^  106. 

22.  Yebdict  on  Conflicting  Evidence. — In  an  action  upon  a  prom- 
issory note  tried  to  a  jury,  wherein  the  only  defense  attempted  to  be 
established  was  want  of  consideration,  on  which  the  evidence  was  con- 
flicting but  supported  the  verdict  for  the  plaintiff,  the  judgment  ren- 
dered thereon  must  be  affirmed  on  appeal.  WilHama  et  al.  v.  Wishard^ 
212. 

23.  Bill  of  Exceptions  necessary  to  review  Evidence.— Where 
the  sole  errors  relied  on  to  reverse  a  judgment  relate  to  the  admission 
of  testimony  against  the  objections  of  the  appellant,  and  that  the  judg- 
ment is  excessive,  the  appeal  cannot  be  sustained  in  the  absence  of  a 
bill  of  exceptions,  signed  and  sealed  by  the  judge  who  tried  the  case. 
Kimmina  v.  Lord,  221. 

24.  CoRBECTiNa  Indictment  at  Trial. — ^Where  the  trial  court  per- 
mits a  correction  of  the  name  of  the  defendant  to  be  made  in  an  indict- 
ment at  the  trial,  and  no  objection  is  made  or  exception  taken  thereto, 
no  advantage  can  be  taken  of  the  matter  in  the  appellate  court.  Harris 
V.  The  PeoplCy  280. 

25.  Illegal  Resort  to  Criminal  Proceedings.— Where  a  nonsuit 
has  been  granted  in  an  action  against  a  defendant  for  the  malicious  in- 
stigation of  criminal  proceedings  against  the  plaintiff,  resulting  in  his 
indictment,  trial  and  acquittal;  and  the  plaintiff* s  evidence  further 
shows  there  was  not  probable  cause  for  the  criminal  proceedings,  but 
that  they  were  instigated  for  the  purpose  of  forcing  him  to  execute  to 
the  defendant  a  conveyance  of  real  estate  in  accordance  with  the  condi- 
tions of  a  contract  known  by  the  defendant  to  have  been  unauthorized, 
the  judgment  will  be  revei-sed  and  the  causo  remanded.  Cletneni  v. 
Jfoyor,  207. 

26.  Instructions  to  Jitbt  when  not  Ground  of  Reversal. — ^Tlie 
mere  fact  that  the  charge  of  the  court  was  technically  faulty  in  defining 
preponderance  of  proof  Is  not  ground  for  reversing  the  judgment,  if  the 
jury  were  not  misled,  or  if  the  case  as  a  whole  was  fairly  presented  to 
them,  and  especially  if  their  verdict  is  obviously  correct.  Bed  Sand- 
stone Co,  V,  Skoman,  323. ' 

27.  Objections  not  reviewable  on  Appeal. — ^Where  the  instruc- 
tions were  in  the  nature  of  a  general  charge,  and  the  record  shows  that 
objections  and  exceptions  thereto  were  not  reserved  before  the  trial 
court,  pointing  out  the  particular  errors  relied  on,  and  the  same  have 
not  been  assigned  for  error,  they  will  not  be  considered  on  appeal.    Ih, 

28.  Instruction  assuming  Facts  to  be  pbovfj). — ^An  instruction  is 
properly  refused  which  assumes  certain  facts  to  have  been  established. 
16. 

20.  Reducing  Amount  of  Yebdict  afteb  Discharge  of  Juby.— 
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Tlie  iiction  of  the  trial  court  after  receiving  the  verdict  of  the  jury,  and 
remarking  to  them  that  they  were  discharged,  in  causing  them  to 
amend  their  verdict,  by  reducing  it  to  the  amount  claimed  by  tlie 
plaintiff,  was  not  reversible  error.  The  same  action  might  have  been 
taken  without  the  jury.    lb. 

80.  Pkacticb  on  Appeai.. — Matters  not  assigned  for  error  are  not 
available  on  appeal,  and  errors  assigned  but  not  discussed  may  be  treat- 
ed as  abandoned.    lb, 

31.  Appeals  Tbanbfebbed  fbom  Supreme  Court.— An  appeal  te 
the  supreme  court  from  the  judgment  of  a  county  court  for  costs  only, 
perfected  before  the  passage  of  the  act  creating  the  court  of  appeals  is 
governed  by  the  law  in  force  at  the  time  the  appeal  was  taken,  notwith- 
standing its  subsequent  transfer  to  the  latter  court  .  Board  Co,  CommWa 
V.  Mining  A  Smelting  Co,,  125. 

32.  Verdict  on  Conflicting  Testimony. — ^A  verdict  returned  on 
conflicting  testimony  should  not  be  set  aside  on  the  ground  of  a  pre- 
ponderance of  evidence.    Haraszihy  e.  Shandel^  187. 

PRE-EMPTION:  See  PUBLIC  LAND. 

PRESUMPTIONS: 

1.  Admission  of  Incompetent  Evidence. — In  a  trial  to  the  court 
without  a  jury,  the  reception  of  incompetent  evidence  is  not  ground 
for  reversal,  as  it  will  be  presumed,  nothing  appearing  to  the  contrary, 
that  the  judge,  being  familiar  with  the  rules  of  evidence,  disregarded 
it.     Insurance  Co,  v,  Friedenthal  et  at.,  5. 

2.  Sale  of  Land  without  Mention  of  Water-right. — The  owner 
of  a  tract  of  land,  to  which  was  attached  an  unpaid  water-right  for  ir- 
rigation, sold  and  conveyed  the  land  without  mention  of  the  water- 
rights  Under  such  circumstances  the  presumption  obtains  that  the 
unpaid  instalments  on  the  water-right  were  to  be  paid  by  the  purchaser. 
Chamberlain  v,  Amter,  13. 

8.  Fraud  and  Collusion. — Fraud  can  never  be  presumed  or  inferred 
from  circumstances,  but  must  be  affirmatively  established  by  evidence. 
Olson  V,  Scott  et  aLy  94, 

4.  Holders  of  Commercial  Paper. — The  purchaser  of  commercial 
paper  is  presumed  by  the  law  merchant  to  be  the  holder  for  value,  and 
to  have  purchased  paper  not  due  in  good  faith,  and  this  presumption 
must  be  overcome  by  competent  testimony.     Tourtelotte  v.  Broion,  408. 

PRINCIPAL  AND  AGENT: 

1.  Delivery  of  Policy  of  Insurance  ry  Agent.-— Where  a  policy 
of  accident  insurauce,  properly  executed  by  the  officers  of  the  company, 
is  signed  and  delivered  to  the  insured  by  Its  agent,  it  becomes  the  con- 
tract of  the  company,  and  can  only  be  impeached  by  proof  that  it  was 
improperly  or  fraudulently  obtained  by  the  insured.  Insurance  Co,  v. 
Friedenthal  et  al.,  5. 
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2.  Giving  Timb  for  Payment  op  PRBMnru.— If  a  general  agent  of 
an  insurance  company  contracts  to  give  the  insured  time  for  payment 
of  the  premium,  and  to  accept  payment  from  him  in  a  certain  manner, 
thereupbn  delivering  him  the  policy,  payment  of  tlie  premium  iif  the 
time  and  manner  specified  subsequent  to  an  injury  received  by  the  in- 
sured sustains  the  conli*act,  and  the  policy  is  valid  from  the  date  of 
delivery,  notwithstanding  the  clause  therein — **this  policy  shall  not 
take  effect  unless  the  premium  is  paid  prior  to  the  happening  of  any 
accident  under  which  the  claim  is  made.    Ih, 

8.  EviDBNCBS  OP  Authority  to  act  as  Gbnbbal  Agent. — ^Where 
an  individual  is  permitted  by  an  insurance  company  to  act  as  its  gen- 
eral agent,  and  is  furnished  with  policies  executed  by  the  proper  offi- 
cers of  the  company  to  be  filled  up,  countersigned  and  delivered  by 
him,  such  individual  is  invested  with  all  the  indicia  of  a  general  agent 
as  far  as  third  persons  are  concerned.    lb. 

4.  Agbnts  acquire  no  Individual  Rights  in  Contracts  icadb 
FOR  their  Principals. — A  person  acting  as  agent  for  another  pro- 
cured, in  his  own  name,  of  the  owner  of  a  tract  of  land  to  which  an 
unpaid  water-right  attached,  an  option  to  purchase  it,  which  was  com- 
plied with,  the  purchase  being  made  in  the  name  of  the  principal,  no 
contract  being  made  about  the  water-right.  Held^  that  in  no  event 
could  the  agent  maintain  an  action  against  the  grantor  for  the  recovery 
of  the  unpaid  instalments  on  the  water-right,  for  even  if  the  contract 
had  included  it  the  agent  acquired  no  individual  right  to  either  land  or 
water.     Chamberlain  v.  Amter^  13. 

6.  Agent  to  bell  only,  not  authorized  to  collect. — An  agent 
of  a  company,  whose  authority  is  limited  to  the  taking  of  orders  for 
the  future  delivery  of  nursery  stock,  cannot  bind  his  principal  by  ac- 
cepting chattel  property  in  payment  Had  he  been  authorized  to 
receive  payment  for  the  stock  sold  It  could  only  be  made  in  cash  in 
the  absence  of  express  authority  from  the  principal.  Sioux  City  Nur- 
Bery,  etc,  Co,  v.  Magnus,  45. 

6.  Agency — ^When  a  Contract  to  buy  and  sell  constitutes. — 
A  contract  obligating  one  of  the  pai'ties  to  push  the  sale  of  the  other's 
coal  for  one  year,  and  to  pay  for  all  he  may  order  at  an  agreed  price, 
but  not  requiring  him  to  take  any  definite  amount,  is  not  a  contract  of 
purchase  and  sale,  carrying  with  it  an  implied  warranty  of  quality, 
but  an  agency;  and,  altliough  the  principal  Is  bound  to  furnish  mer- 
chantable coal,  a  single  failure  to  do  so  will  not  warrant  a  rescission 
of  the  contract,  but  for  this  purpose  it  must  appear  that  the  coal  was 
generally  unsalable.     Coal  Co,  v,  Taggartj  \30. 

7.  Liability  of  Agent  for  Breach  of  Agrekiient. — When  an 
agent  has  entered  on  his  employment,  under  a  contract  with  his  prin- 
cipal, he  may  not  renounce  it  witliout  reasonable  cause.  So  one  who 
has,  by  an  agi*eement  for  a  definite  time  with  a  coal  company,  assumed 
to  dispose  of,  as  far  as  he  may  be  able,  all  coal  produced  by  it,  he  is 
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liable  to  an  action  for  damages  for  a  breach  of  the  agreemeat  without 
legal  excuse.    lb. 

8.  Mbasubb  of  Damagbs  fob  Aojbkt'8  Breach  of  AGBBSHEirr  to 
SELL. — ^Where  the  agent  of  a  coal  company  abandons  the  sale  of  the 
latter' s  coal,  and  tlie  company  procures  another  agent  at  some  cost, 
and,  so  far  as  may  be,  themselves  endeavor  to  sell  the  coal  at  an  added 
expense,  this  is  the  principal  damage  which  they  are  entitled  to  recover 
in  an  action  for  such  breach;  and,  although  they  may  be  injured  in  the 
matter  of  the  price  at  which,  after  renunciation  of  the  agent's  engage- 
ment they  are  compelled  to  dispose  of  their  product,  such  difference 
does  not  furnish  the  true  basis  of  recovery.    lb, 

9.  BsAii-ssTATB  AoBirrs — Commissions. — ^A  real-estate  agent  who  is 
authorized  to  sell  a  piece  of  property  for  $7,500,  or  for  $7,000  net,  clear 
of  all  commissions,  cannot  recover  commissions  from  the  owner,  who 
herself  sells  the  property  for  $7,000  to  a  purchaser  who  was  introduced 
to  her  by  the  agent,  but  to  whom  the  agent  was  unable  to  make  a  sale, 
and  who  made  the  agent  no  offer  whatever.  Babcock  v.  Merritt  et  oL^ 
84. 

10.  AoEKTS,  AND  LIMITATIONS  OF  THEiK  AuTHOBiTY. — ^The  general 
rule  is  that  the  limits  of  an  agent's  authority  are  to  be  found  in  the  in- 
structions of  his  principal,  but  the  agent  is  entitled  to  employ  all  the 
necessary  and  usual  means  to  execute  his  authority.  This  implied  au- 
thority is  restricted  to  his  right  to  use  all  ordinary  means  justified  by 
the  usages  of  the  particular  trade  in  which  he  is  engaged.  Savage  v, 
Pelton,  148. 

11.  When  Usages  of  Trade  part  of  Agent's  Instructions. — 
Wliere  the  rights  of  third  parties  are  concerned,  the  usage  or  custom 
of  the  particular  business  is  to  be  taken  as  a  part  of  the  agent's  instruc- 
tions, provided  its  existence  and  uniformity  in  the  particular  line  be 
clearly  established  by  the  evidence.    lb, 

12.  Traveling  Salesman — Disposing  of  his  Samples. — ^An  agent 
employed  to  solicit  orders  for  goods  upon  samples  furnished  him  by 
his  employer  is  not  authorized  to  dispose  of  the  samples  without  orig- 
inal authority  for  that  purpose.  His  right  to  do  so  cannot  be  implied. 
lb. 

13.  Action  by  Corporation  against  Agent  for  Failure  to  ac- 
count.— In  an  action  by  a  corporation  against  its  secretary  for  a  failure 
to  account  for  moneys  received  in  his  o/ficial  capacity,  which  it  was  his 
duty  to  turn  over  to  the  treasurer  as  they  came  into  his  hands,  and 
wherein  it  appeared  from  his  books,  as  well  as  by  his  admissions,  that 
the  shortage  amounted  to  about  six  hundred  dollars,  a  defense  that  the 
funds  were  stolen  from  his  private  safe  is  insufficient  in  the  absence 
of  proof  to  show  what  amount  of  the  company's  money  was  in  the 
safe  at  the  time  of  the  robbery.  Evidence  that  he  kept  in  the  safe  and 
had  in  it  at  that  time  money  of  his  own  and  of  others,  as  well  as  money 
of  the  company,  and  likewise  that  he  was  accustomed  to  account  tc 


Index.  609 

the  treasurer  for  collections  partly  in  money,  and  in  part  by  the 
checks  of  himself  and  other  persons  is  subversive  of  such  a  defense. 
Investment  Co.  v.  Carico,  202. 

14.  Duties  and  Liabilities  of  Aobitts. — To  have  exonerated  the 
defendant  he  should  have  shown  that  the  entire  sum  belonging  to  the 
company  was  in  the  safe  at  the  time  of  the  robbery,  not  in  unpaid 
checks  of  himself  or  others,  but  in  money;  also  that  the  loss  did  not 
occur  through  his  negligence  in  the  manner  of  keeping  the  money,  or 
by  reason  of  his  failure  to  pay  it  over.  Whether  he  was  a  paid  agent 
or  not,  having  accepted  the  position,  he  was  bound  to  that  degree  of 
care  at  least  which  a  prudent  man  would  take  of  his  own  property.   lb, 

15.  Agents  employed  to  sell  Real  Estate. — When  persons  are 
employed  as  agents  to  sell  real  estate  on  commission,  they  are  entitled 
to  the  commission  only,  and  the  entire  proceeds  of  the  sale  above  the 
commissions  belong  to  the  employer.     Collins  et  aL  v  McClurg,  348. 

16.  Injuries  to  Servant  resulting  from  Negligence  of  Vice- 
principal. — One  in  the  employ  of  a  master,  but  having  full  control 
and  management  of  a  department  of  the  latter' s  business,  including  the 
servants  employed  therein,  occupies  the  position  of  vice-principal,  and 
the  master  is  liable  for  injuries  to  a  servant  caused  by  the  negligence 
of  such  vice-principal.    Lantry  A  Sons  v.  Silverman^  404. 

17.  Principal  and  Agent — Contracts  by  Agent. — A  duly  consti- 
tuted agent,  who  within  the  scope  of  his  authority  contracts  in  the 
name  of  his  principal,  incurs  thereby  no  personal  liability.  It  is  only 
when  he  contracts  in  bis  own  name,  or  incurs  a  personal  responsibility, 
express  or  implied,  that  a  personal  obligation  is  incurred.  Holmes  v. 
Griffith,  423. 

18.  Authority  of  Superintendent  of  MnnNG  Corporation. — ^The 
foreman  of  a  mining  and  milling  company  employed  a  man  to  work 
about  the  company's  mines.  The  superintendent  changed  the  charac- 
ter of  the  employment,  by  directing  him  to  drive  a  team  used  by  the 
company  in  hauling  ore  and  wood  to  its  mill,  but  the  foreman  was  in- 
structed to  keep  his  time  the  same  as  that  of  other  employees.  The 
mere  act  of  changing  the  character  of  tlie  employment  from  one  kind 
of  work  to  another,  both  classes  of  work  being  prosecuted  by  and  for 
the  company  exclusively,  gave  the  employee  no  claim  for  compensation 
against  the  superintendent  individually.    lb. 

19.  Liability  of  Father  on  Promise  of  Son. — Reliance  on  a  former 
course  of  dealing  with  a  son  in  the  business  of  his  father,  and  want  of 
knowledge  of  a  change  of  ownership,  together  with  the  son's  promise 
that  his  father  would  pay  the  demand  may  constitute  a  qualiiied  liability 
against  the  father.    Nuckolls  v.  8U  Clair,  427. 

20.  Limitations — ^Payment  by  Agent  removes  Bar. — A  payment 
upon  a  note  from  the  proceeds  of  a  sale  of  collaterals  deposited  Uiere- 
with  by  the  maker  in  the  hands  of  the  payee,  on  execution  of  the  note, 
the  sale  and  payment  being  made  by  an  agent  of  the  maker  in  pursu- 

VOL.  I.— 89 
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ance  of  a  letter  of  attorney  executed  at  the  time  of  the  original 
action,  contains  all  the  essential  elements  of  a  voluntary  payment,  and 
removes  the  har  of  the  statute.    Nati(mal  State  Bank  o.  Rowland,  468* 
PROBABLE  CAUSE:  See  MALICIOUS  PROSECUTION,  2. 

PROCESS:  See  ALSO  PUBLICATION. 

1.  Foreclosure  of  Mixer's  Lien. — Where  the  record  of  an  action 
brought  to  foreclose  a  miner's  lien  fails  to  show  the  issuance  of  a  sum- 
mons, and  it  appears  therefrom  that  the  defendant  is  a  non>resident  of 
the  state,  and  that  publication  has  not  been  made  as  required  by  law, 
the  judgment  will  be  set  aside.    Lomax  A  Gotoell  v.  Besley,  21. 

2.  Motion  to  quash  Summons. — It  is  not  a  sufficient  g^und  to  quash 
a  summons  tliat  it  was  signed  by  the  attorneys  of  the  plaintiff,  and  was 
not  under  the  seal  of  the  court.    Band  v.  Pantograph  Co,,  270. 

PROMISSORY  NOTES: 

1.  Promissory  Notes  construed  by  Written  Agreement. — Prom- 
issory notes,  as  between  the  parties,  are  subject  to  the  terms  of  a  contem- 
poraneous written  agreement  in  pursuance  of  which  they  were  given 
and  received,  I'egardless  of  the  terms  of  the  notes  themselves.  Black  v. 
Oatrander,  272. 

2.  Action  on  Notes  payable  on  Contingency. — The  payee  of 
promissory  notes  in  the  usual  form  cannot  maintain  an  action  thereon 
without  proof  of  bad  faith,  or  misapplication  of  funds  by  the  maker, 
where  it  appears  that  they  were  executed  by  the  maker  and  delivered  to 
the  plaintiff  in  pursuance  of,  and  as  security  for  the  faithful  perform* 
ance  of  a  partnership  agreement,  under  which  the  sums  mentioned  in 
the  notes  were  advanced  to  the  defendant  to  be  expended  in  the  partner- 
ship enterprise,  the  notes  to  be  canceled  and  returned  on  his  faithful 
performance  of  the  agreement.  The  inability  of  the  plaintiff  to  furnish 
the  full  sum  of  money  stipulated  for,  or  other  cause  not  involving 
wrong  on  the  part  of  defendant,  by  reason  of  which  the  enterprise 
failed,  does  not  aid  the  action.    lb. 

3.  Partnership  Debt. — A  promissory  note  executed  by  one  member 
of  a  partnership  firm,  consisting  of  two  members,  in  part  payment  of 
horses  purchased  for  the  firm,  is  a  partnership  debt.  Strang  v,  Mur- 
pky,  357. 

4.  Assignee  of  Promissory  Note. — Knowledge  of  defenses  to  a 
promissory  note  in  the  hands  of  an  assignee  must  be  affirmatively  es- 
tablished and  cannot  be  inferred  by  a  jury  from  proof  only  of  the  exis- 
tence of  facts  of  this  character.  The  record  of  a  former  suit  on  a  prom- 
issory note  wherein  no  final  judgment  was  entered  is  incompetent  for 
such  purpose.     Tourtelotte  v.  Brown,  408. 

5.  Presumptions  of  Law  favorable  to  Holder. — The  purchase 
of  commercial  paper  is  presumed  by  the  law  merchant  to  be  the  holder 
for  value,  and  to  have  purchased  paper  not  due  in  good  faith,  and  tbig 
presumption  must  be  overcome  by  competent  testimony.    lb. 
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6.  LiABiLTTT  OF  AssiGNOB  OF  Promibsobt  Notb. — The  aBsignor  of 
a  promissory  note  is  never  liable  on  the  default  of  the  maker,  unless  the 
holder  has  first  obtained  judgment  against  the  maker  with  return  of  ex- 
ecution unsatisfied,  or  by  his  proof  brings  himself  within  some  statutory 
exceptions.  A  mere  allegation  in  his  complaint  that  the  maker  is  in- 
solvent^ without  proving  the  fact  on  trial,  or  establishing  some  legal 
excuse  for  failure  to  use  diligence  in  the  collection  of  the  note,  does 
not  warrant  a  judgment  against  the  assignor.  Chicago  Investment  Co. 
V.  Harrison^  466. 

7.  Statute  of  Limitations  not  Avoided  bt  Unauthobizbd  In- 
DOBSEMBNT. — The  Indorsement  on  the  promissory  note  of  a  debtor  to 
a  banking  corporation,  without  the  assent  of  the  maker,  of  a  balance  to 
the  maker^s  credit  standing  on  the  books  of  the  corporation,  does  not 
constitute  a  voluntary  payment  on  the  note,  and  is  not  effective  to  stop 
the  running  of  the  statute  of  limitations  as  to  the  note.  Bank  v.  JRoio- 
land,  468. 

8.  Payment  by  an  Agent  of  Makeb  bemoves  the  Bab. — A  pay- 
ment upon  a  note  from  the  proceeds  of  a  sale  of  collaterals  deposited 
therewith  by  the  maker  in  the  hands  of  the  payee,  on  execution  of  the 
note,  the  sale  and  payment  being  made  by  an  agent  of  the  maker  in  pur- 
suance of  a  letter  of  attorney  executed  at  the  time  of  the  original  trans- 
action, contains  all  the  essential  elements  of  a  voluntary  payment,  and 
removes  the  bar  of  the  statute.    lb, 

9.  Unavailable  Defense  to  Pbomissoby  Note. — A  defense  to  an 
action  on  a  promissory  note,  that  it  was  given  without  consideration, 
and  for  losses  sustained  by  the  maker  in  a  gambling-room  or  bucket- 
shop  in  betting  upon  the  future  price  of  wheat  in  the  Chicago  market, 
is  not  sustained  where  the  evidence  on  the  trial  shows  that  the  plaint- 
iff was  an  assignee  for  value, — that  he  purchased  the  note  before  ma- 
turity and  without  knowledge  of  any  defenses  thereto,  and  the  maker 
testified  in  his  own  behalf  that  it  was  executed  without  consideration, 
as  accommodation  paper  to  the  proprietors  of  the  gambling  shop  to 
save  their  credit  with  the  banks,  and  with  permission  to  exhibit  it,  but 
on  their  promise  not  to  use  it  in  any  other  manner.  Pendleton  v.  Smis- 
saert^  508. 

10.  Liability  of  Hakeb  of  Acx:;ommodation  Papeb.— When  an 
individual  executes  and  delivers  his  promissory  note  as  accommodation 
paper,  and  thus  permits  it  to  pass  out  of  his  hands  into  the  commercial 
world,  he  thereby  becomes  liable  for  its  payment,  and  it  is  no  defense, 
as  against  a  bona  fide  holder,  that  the  party  for  whose  benefit  it  was 
given  promised  not  to  use  or  transfer  it.    16. 

PUBLIC  LAND: 

1.  Town-site  Patent  issued  in  Name  of  County  Judge. — ^Where 
public  land  of  the  United  States  is  occupied  as  a  town-site,  but  the  town 
is  not  incorporated,  and  the  county  judge  of  the  county  wherein  the 
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land  is  situate  enters  it  in  his  own  name  under  sec.  2387,  Rev.  St.  U.  S., 
**  in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof,*'  mak- 
ing payment  of  the  government  price  therefor,  he  becomes  invested  with 
the  legal  title  on  receipt  of  the  patent,  and  a  deed  from  his  successor 
in  office  will  give  a  valid  title  as  against  one  claiming  through  the  au- 
thorities of  the  town,  which  became  incorporated  prior  to  the  issuing 
of  the  patent.     Wheeler  et  aL  v.  Wade  et  aL,  fifi. 

2.  CoLOB  OF  Title  fob  Fobgible  Eittbt  aitd  DsTAnrEB. — ^Where 
one  took  possession  of  public  land  under  color  of  title  and  made  im- 
provements, he  was  held  to  be  entitled  to  an  action  against  another  who, 
without  any  title  whatever,  went  upon  a  portion  of  the  same  tract  and 
also  made  improvements.    Jenkins  v.  Tipion^  133. 

3.  CoHTBACT  wAiVTsa  RiaHT  TO  ENTEB  VOID. — ^A  ooutract  by  one 
qualified  to  enter  public  land  of  the  United  States  waiving  her  right  as 
a  successful  contestant  in  favor  of  another  person  is  not  susceptible  of 
specific  performance,  the  preference  not  being  transferable.  Dameron 
V.  DingeCf  436. 

4.  Decbee  bequibing  Relinquishmeitt  of  Homestead  Right 
BBBONEOUs. — ^An  entry  of  government  land  by  a  qualified  person  is  an 
entry  made  by  virtue  of  a  government  statute,  although  made  in  viola- 
tion of  an  agreement  with  another  individual  to  waive  the  right  in  his 
favor.  The  privilege  so  conferred  can  neither  be  sold,  transferred  nor 
contracted  to  be  sold,  and  a  decree  based  on  such  a  contract,  directing 
a  relinquishment  of  the  entry  is  not  enforceable,  and  its  disobedience 
does  not  constitute  contempt  of  court    lb. 

PUBLICATION:  See  ALSO  PROCESS. 

FoBECLOSUBE  OF  MiNEB^s  LiEN. — ^Whcre  the  record  of  an  action 
brought  to  foreclose  a  miner's  lien  fails  to  show  the  issuance  of  a  sum- 
mons, and  it  appears  tlieref rom  that  the  defendant  is  a  non-resident  of 
the  state,  and  that  publication  has  not  been  made  as  required  by  law, 
the  judgment  will  be  set  aside.    Lomax  et  al.  v.  Besley^  21. 

PUBLIC  POLICY  : 

Restbaint  of  Mabbiaoe. — A  contract  of  a  man  to  pay  his  divorced 
wife  $45  per  month  so  long  as  she  remains  unmarried,  no  obligation 
being  imposed  on  her  not  to  marry,  is  not  a  contract  in  restraint  of 
marriage,  and  not  involving  questions  of  morals  or  public  policy  it  can- 
not be  avoided  on  any  of  those  grounds.    Jones  v.  Jones^  28. 

RAILROADS: 

Liability  of  Railway  Compakt  fob  Stook  killed. — ^Although 
the  statute  makes  railroad  companies  liable  in  damages  to  the  owners 
of  domestic  animals  killed  or  injured  by  their  trains,  yet  where  such 
animals  are,  at  the  time  of  the  accident,  running  at  large,  contraiy  to 
the  provisions  of  another  section  of  the  statute,  and  the  injury  theretc 
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reBults  without  wilful  or  grofls  negligence  on  part  of  the  railroad  com- 
pany, it  is  not  liable  in  damages.    RaUroad  Co.  v.  Stewart^  22^, 

RAPE: 

1.  Evidence  Kecessabt  to  sustain  Contiction  fob  Rape. — Con- 
victions for  rape  should  not  generally  be  sustained  when  they  rest  upon 
the  unsupported  testimony  of  the  prosecutrix.  To  warrant  a  convic- 
tion, the  evidence  of  the  main  fact  should  be  corroborated  by  such  facts 
and  circumstances  as  are  usually  accessible  in  such  cases,  and  are  con- 
sistent with  the  commission  of  the  crime,  also  with  the  conduct  of  the 
injured  party.    Bueno  v.  The  People^  232. 

2.  ClBCUHSTANCBS  TENDING  TO  DISCBEDIT  PbOSBCUTBIX. — TllC  fail- 
ure of  the  prosecutrix  to  avail  herself  of  assistance  when  at  hand, — to 
report  the  assault  at  the  earliest  possible  moment,  and  to  call  imme- 
diate attention  to  the  injuries  received  and  afterwards  complained  of, 
are  circumstances  tending  to  discredit  the  testimony  of  the  party  alleg- 
*  ed  to  have  been  outraged.    lb. 

REAL  ESTATE  BROKERS:  See  ALSO  PRINCIPAL  AND  AGENT: 

1.  REAii-EBTATE  AoENTS — ^COMMISSIONS. — A  real- estate  agent  who  is 
authorized  to  sell  a  piece  of  property  for  $7,500,  or  for  $7,000  net,  clear 
of  all  commissions,  cannot  recover  commissions  from  the  owner,  who 
herself  sells  the  property  for  $7,000  to  a  purchaser  who  was  introduced 
to  her  by  the  agent,  but  to  whom  the  agent  was  unable  to  make  a  sale, 
and  who  made  the  agent  no  offer  whatever.  Babcock  v.  Merritt  et  aL, 
84. 

2.  When  Real  Estate  Bbokbbs  entfixed  to  Commissions. — To 
render  the  owner  of  real  property  liable  for  commissions  to  a  broker 
who  has  been  authorized  to  sell  it,  where  the  sale  has  been  effected  by 
the  owner  himself,  the  principal  fact  recognized  as  the  controlling  fact 
in  such  cases  must  be  found,  that  the  parties  were  brought  together 
and  the  transaction  made  possible  by  the  instrumentality  of  the  broker. 
Anderson  v.  Smythe,  253. 

8.  Sale  by  Owneb  without  Knowledge  op  Pbevious  Negotia- 
tions.— Although  a  broker  may  call  the  attention  of  su  purchaser  in  the 
first  instance  to  property  in  his  hands  for  sale,  where  he  neither  in- 
forms  him  of  the  owner^s  name,  nor  introduces  him  to  the  owner,  nor 
even  mentions  the  fact  to  the  owner,  and  the  latter,  without  knowl- 
edge of  the  previous  negotiations,  sells  the  proi>erty  to  such  purchaser, 
he  is  not  liable  for  commissions.    lb. 

4.  Sale  of  Real  Estate  by  Agents — Total  Pboceeds  belong  to 
Owneb. — The  owner  of  city  lots  employed  two  persons  associated  to- 
gether as  real  estate  agents  to  sell  them,  and  fixed  the  price  at  $14,000. 
A  purchaser  was  secured  by  the  agents  at  $16,000,  to  whom  a  deed  was 
executed  direct  by  the  owner,  the  agents  accounting  only  for  $14,000, 
claiming  that  to  be  the  full  sum  received,  and  being  paid  a  commission 
thereon  by  the  employer.    On  discovering  that  $16,000  had  been  r» 
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ceived  from  the  purchaser  the  owner  finrt  demanded  a  return  of  the 
check  given  for  oommissions,  which  waa  returned,  then  sued  the  agents 
for  the  additional  $2,000  and  recovered.  The  judgment  being  right  on 
the  merits  and  the  issues  all  having  been  found  in  favor  of  the  plaint- 
iff and  well  supported  by  evidence  it  must  be  affirmed.  Collins  e%  at  o. 
McClurg,  348. 

5.  Defeitses  not  ay  a  tt.  able  uvlbss  coksistemt  with  the  Facts. 
— The  issue  tendered  by  defendants,  that  they  were  themselves  the 
purchasers  of  the  property  at  $14,000,  and  re-sold  it  on  their  own  ac- 
count for  $16,000,  is  inconsistent  with  the  evidence  that  they  were  em- 
ployed by  the  owner  as  agents  to  sell  the  property  for  him,  with  their 
report  to  him  of  a  sale  to  the  purchaser  at  $14,000,  with  their  accept- 
ance of  a  commission  on  that  sum,  and  with  their  statement  to  the 
purchaser  that  the  $16,000  paid  by  him  was  the  plaintiffs  price  for  the 
property.  There  is  no  ground  for  saying,  in  view  of  these  facts,  that 
this  issue  was  not  correctly  determined  against  them.    lb, 

RES  GESTAE:  See  EVIDENCE,  27,  28. 

RECOUPMENT: 

1.  Recoupment  of  Damages — ^Failttbe  of  Pboof.— In  an  action 
for  a  balance  of  the  purchase  price  of  merchandise  sold  and  delivered 
the  defendant  by  the  plaintiff,  to  which  demand  no  defense  is  interpos- 
ed, but  in  which  action  the  defendant  seeks  to  recoup  damages  in  a 
greater  sum  on  account  of  the  non-delivery  of  other  goods  ordered  of 
the  plaintiff  for  an  alleged  particular  line  of  custom,  defendant's  fail- 
ure to  show  either  a  demand  for  such  goods,— the  loss  of  sales  by  rea- 
son of  their  non-delivery,  or  that  he  could  have  made  any  sales  of  the 
goods  had  they  been  received  at  the  time  required,  leaves  his  claim  unsup- 
ported, and  a  verdict  and  judgment  in  his  favor  is  unwarranted.  Wachs- 
muth  d  Co.  V.  Heil,  196. 

2.  STATtJTOBY  Right  of  Recoupment. — The  statutory  requirement 
that  all  matters  of  difference  growing  out  of  the  same  transaction  be 
adjudicated  in  one  action  is  not  defeated  by  the  giving  and  accepting  of 
the  individual  note  of  one  partner,  as  evidence  of  a  partnership  debt, 
when  suit  is  brought  thereon  by  the  payee  and  the  firm  applies  -for 
leave  to  defend  and  offset  its  damages  growing  out  of  the  transaction 
for  which  the  note  was  given.    Strang  v.  Murphy^  357. 

RESCINDING  SALE  OF  CHATTELS: 

Action  to  rescind  Sale  of  Chattels. — In  an  action  brought  by  a 
vendor  of  goods  against  a  purchaser  who  has  not  paid  for  the  same  to  re- 
scind the  sale  and  recover  the  goods,  on  the  ground  that  the  pm-chase 
was  fraudulent,  the  right  to  rescind  the  sale  and  recover  possession 
does  not  exist  as  against  a  person  who  has,  before  suit  brought,  in  good 
faith  loaned  money  on  the  goods  and  received  possession  thereof  in 
pledge  for  the  loan.    Baraszthy  et  al.  v.  Shandel^  137. 
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REVENUE  r  See  TAXATION. 

SALES:  See  VENDOR  AND  PURCHASER. 

SCHOOLS: 

Tempobabt  Certificate  to  teach  School — ^Teacheb*8  Right  to 
Compensation. — Although  a  school  board  is  inhibited  by  statute 
from  employing  a  teacher  not  having  a  license  to  teach  at  date  of  the 
employment,  and  while  it  is  further  provided  that  a  teacher  who  shall 
commence  teaching  without  such  license  shall  forfeit  all  claims  to  com- 
pensation, yet  it  is  competent  for  a  school  board,  subsequent  to  the 
employment  of  one  not  having  the  required  license,  and  prior  to  the 
commencement  of  the  school,  to  grant  the  teacher  a  temporary  certifi- 
cate to  teach  the  school  until  the  regular  examination  of  teachers. 
Such  an  arrangement  constitutes  an  implied  contract  of  hiring  upon 
the  terms  of  the  express  contract,  and  the  commencement  of  the  school 
afterwards  with  the  knowledge  and  consent  of  the  board  being  equiva- 
lent to  the  making  of  a  new  contract  upon  the  terms  of  the  original, 
will  enable  the  teacher  to  maintain  an  action  for  compensation.  Hotx 
V,  ScJiool  DiaL  No.  9.,  40. 

SHIPPING  DIRECTIONS  : 

Signification  of  Shipping  Dibections. — The  term  via  is  never  used 
to  designate  a  terminal  point,  and  the  fact  that  the  consignor  directed 
that  goods  delivered  a  carrier  for  transportation  to  *'R,^*  be  shipped 
^*  via  D.,"  which  was  a  point  on  the  route  selected  but  not  the  nearest 
or  most  available  to  **  R,**  affords  no  ground  of  defense  to  an  action  for 
the  damages  sustained  by  reason  of  their  detention  at  *^  D.^*  Denver, 
etc,  B.  Co,  V.  Be  Witt,  419. 

SPECIFIC  PERFORMANCE: 

1.  Specific  Pebformancb  upon  Accounting. — A  plaintiff  may 
maintain  an  action  to  compel  a  conveyance  of  an  interest  in  mining 
property  under  the  following  circumstances,  although  he  has  not  fully 
complied  with  the  contract  made  with  the  defendant  and  relied  on  for 
the  conveyance:  Other  similar  contracts  existed  between  the  parties; — 
the  plaintiff  had  paid  money  to  the  defendant  when  he  called  for  it; 
there  had  been  no  settlement  of  their  accounts,  and  whether  the  con- 
tract sued  on  was  fully  performed  depended  on  the  defendant's  applica- 
tion of  the  moneys  paid; — ^plalntiffs  prayed  for  an  accounting,  and  of- 
fered, in  case  any  balance  was  found  to  be  due  the  defendant  to  pay 
the  same.    Rust  et  al.  vu  Strickland,  215. 

2.  When  Offeb  to  pay  begabded  as  Pebfobmance. — Under  tlie 
rule,  that  when  an  accounting  is  necessary  to  determine  tlie  rights  of 
litigants,  and  an  offer  is  made  by  one  to  pay  what,  if  anything,  may  be 
due  the  other,  the  offer  is  regarded  as  performance,  the  plaintiff  was  enti- 
tled to  a  specific  performance  of  the  contract  upon  payment  of  the  bal- 
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ance  found  to  be  due  thereon,  it  appearing  that  the  state  of  the  acconnte 
between  the  parties  was  peculiarly  within  the  knowledge  of  the  defend- 
ant, and  that  it  was  in  his  power  to  claim  a  forfeiture  of  the  contract 
by  the  election  which  he  might  exercise  in  the  application  of  the  funds 
paid  him  by  the  plaintiff.    Ih, 

3.   CONTBACT    WAIVING  RiOHT    TO    ENTER    GOVEBNMENT    LAND. — A 

contract  waiving,  in  favor  of  another,  the  right  of  a  qualified  person  to 
enter  a  certain  tract  of  government  land  is  not  susceptible  of  specific 
performance.    Dameron  v.  Dingee,  436. 

STATUTES,  AND  STATUTORY  CONSTRUCTION: 

1.  Practice  in  Divorce  Cases — Trial  bt  Jury. — The  grounds  for 
divorce  in  this  state  are  purely  statutory,  and  the  district  courts  are  in- 
vested by  the  statute  with  jurisdiction  in  this  class  of  actions,  although 
other  acts  have  extended  the  jurisdiction  to  other  courts.  Resti'ictions 
and  limitations  are  imposed  by  the  statute  respecting  the  right  of  ac- 
tion and  the  mode  of  procedure,  one  of  which  is  that  when  the  charges 
in  the  bill  are  denied  by  the  answer  of  the  defendant  the  trial  shall  be 
by  jury.    Pleyte  v.  Pleyte,  70. 

2.  Construction  of  Supreme  Court  Act  in  Divorce  Trials. — 
The  act  creating  the  superior  court  of  Denver  provided  that  it  should 
have  and  exercise,  within  cei*tain  territorial  limits,  "such  jurisdiction 
and  powers  in  civil  actions,  and  be  governed  by  such  practice  and  pro- 
ceedings as  are  now  or  may  hereafter  be  provided  by  law,  or  may  be 
applicable  to  the  district  courts.^'  The  section  relating  to  the  summon- 
ing of  juries  provided  that  they  should  be  summoned  in  the  manner 
provided  by  law  for  summoning  jilries  to  try  causes  in  the  county  courts. 
The  latter  provision,  as  applicable  to  divorce  cases  wherein  the  charges 
of  the  bill  are  denied  by  the  answer,  is  to  be  limited  to  the  manner  <if 
summoning  the  jury,  and  not  to  the  requirement  of  the  county  court  act, 
that  the  party  demanding  a  jury  shall  advance  the  fees.  The  denial  of 
a  jury  trial  in  such  case,  on  failure  of  tlie  party  demanding  it  to  ad- 
vance the  jury  fees,  was  therefore  erroneous.    Ih, 

3.  CoNSTitiiCTiON  OF  Par.  10,  Skc.  92,  Crv.  Code. — The  tenth  ground 
of  attachment  in  sec.  92  of  the  Civil  Code  was  intended  to  cover  cases 
where  possession  of  goods  were  fraudulently  obtained  under  promise 
to  pay  for  same  on  delivery.    Miller  t>.  Godfrey  <fc  Co,^  177. 

4.  Inconsistent  Couk  Provisions. — The  provisions,  of  sec.  94  of 
the  Civil  Code  are  so  repugnant  to  the  grounds  of  attachment  stated  in  • 
paragraphs  10  and  11  of  section  92,  as  to  be  irreconcilable.  An  attach- 
ment issued  under  the  former  section  for  a  debt  or  liability  not  yet  due, 
cannot  be  aided  by  the  latter  provisions  granting  the  writ  on  failure  or 
refusal  to  pay  a  debt  that  is  due.    lb, 

5.  Mechanics*  Lien  Statutes  Construed. — A  lien  claimed  for  ma- 
terials furnished  in  the  erection  of  a  building,  when  souglit  to  be  en- 
forced against  the  propeity  after  it  has  passed  into  the  hands  of  a 
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purchaser  for  value  having  no  knowledge  of  the  lien,  and  who  made  no 
agreement  to  pay  the  indebtedness,  cannot  be  maintained,  where  the  re- 
quirements of  the  statute  in  respect  to  the  necessary  steps  to  be  taken 
to  obtain  a  lien  have  not  been  strictly  complied  with.  Anderson  v.  Bing- 
hanit  Teague  db  Co.,  222. 

6.  Insufficient  Notice  of  Lten. — A  notice  of  lien  filed  by  mate- 
rial men  which  fails  to  name  the  city  or  county  in  which  the  property 
is  situated  on  which  the  lien  is  claimed,  and  containing  no  statement  of 
ownership,  or  any  extrinsic  circumstances  to  aid  in  its  identification,  is 
insufficient  to  charge  the  property  as  against  a  purchaser  for  value 
without  knowledge  of  the  claim.    Ih. 

STREETS  AND  HIGHWAYS: 

1.  Damages  to  aduttino  Lots  by  Constbuction  of  Railboad. — 
Damages  to  abutting  town  lots  by  reason  of  the  construction  of  a  rail- 
road in  the  street  enure  to  the  owner  of  the  fee.  and  do  not  pass  by  a 
transfer  of  the  title.  A  subsequent  purchaser  takes  the  property  cum 
onere,    Bailvoay  Co.  v,  Trevarthen,  152. 

2.  Railboad  in  Stbeet — Failube  to  pbove  Damages. — In  an 
action  against  a  railroad  company  for  injury  to  property  by  reason  of 
the  widening  of  an  embankment  in  the  street  in  front  of  the  property, 
and  the  construction  and  operation  of  an  additional  track  thereon,  the 
surface  of  the  embankment  being  at  the  established  grade  of  the  street, 
no  recovery  can  be  had  in  the  absence  of  evidence  showing  a  deprecia- 
tion of  the  market  value  of  the  property,  or  the  amount  of  actual  dam- 
ages sustained.    Railroad  Co,  v.  Cosies,  830. 

SUMMONS: 

Failube  to  issue  avoids  Judgment. — ^Where  the  record  fails  to 
show  the  issuance  of  a  summons,  and  it  appears  therefrom  that  the 
defendant  is  a  non-resident,  and  that  publication  was  not  made  as  re- 
quired by  law,  the  judgment  will  be  set  aside.    Lomax  v,  Besley,  21. 

Motion  to  quash  Summons. — It  is  not  a  sufficient  ground  to  quash 
a  summons  that  it  was  signed  by  the  attorneys  of  the  plaintiff,  and  was 
not  under  the  seal  of  tlie  court.    Band  v.  Pantagraph  Co.,  270. 

SUNDAY  LAWS: 

1.  Selling  Liquob  on  Sunday. — Where  the  board  of  trustees  of  an 
incorporated  town  assumed  control  of  tlie  sale  of  liquors  within  its 
limits  in  pursuance  of  the  statute,  and  passed  an  ordinance  authorizing 
the  issuing  of  licenses  for  the  purpose,  a  saloon-keeper  who  has  been 
granted  such  license  is  not  liable  to  indictment  under  section  830  of 
the  GenU  Stat.,  for  "keeping  open  a  tippling-house  on  the  Sabbath 
day,'*  in  the  absence  of  an  ordinance  to  that  effect  Cunningham  v. 
TJie  People,  155. 

2.  Evasion  of  the  License  and  Sunday  Laws. — A  license  to  sell 
"bottled   goods"  will  not  Justify  tlie  keeping  of  beer  on  tap,  to  be 
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drawn  into  the  pitohera  and  other  open  yesseU  of  customerSf  though 
sales  be  not  made  in  less  quantities  than  a  quart;  and  the  law  requiring 
saloons  to  be  closed  on  the  Sabbath  day  cannot  be  evaded  by  conducting 
a  grocery  business  in  the  same  room  where  the  liquors  are  kept  and  sold. 
Harris  v.  The  People^  289. 

8.  Kkspiko  opbn  a  Tippldto  House  ok  the  Sabbath. — ^To  jus- 
tify a  conviction  for  keeping  open  a  tippling  house  on  the  Sabbath  it  is 
not  necessary  to  show  that  the  liquor  sold  was  drank  on  the  promises; 
it  is  enough  that  it  was  drawn  out  and  delivered  in  open  vessels.    lb. 

SURETIES:  See  BONDS. 

TAXES  AND  TAXATION: 

1.  Pbopebty  of  Ibbioatiok  Companixs  when  liable  to  Taxa- 
tion.— The  franchise  of  a  corporation  owning  an  irrigating  canal,  with 
flumes,  headgates,  etc.,  for  the  transportation  of  water  for  irrigation, 
is  property,  and  subject  to  taxation  under  sec  3,  art.  10,  of  the  consti- 
tution, unless  used  exclusively  by  the  corporation,  or  its  individual 
membera,  (who,  by  virtue  of  their  corporate  interests  are  joint  owners 
in  the  ditch,)  for  irrigating  lands  owned  by  such  corporation  or  indi- 
vidual members.    Land  and  Canal  Co.  v.  County  Treasurer,  205. 

2.  Class  of  Cobpobations  not  within  Exemption  Pbovibions. — 
A  corporation  owning  a  ditch  constructed  for  the  purpose  of  selling  and 
disposing  of  rights  to  water,  together  with  parcels  of  land  owned  by 
the  corporation,  on  condition  that  when  all  or  most  of  such  lights  are 
sold,  the  price  thereof  paid,  the  ditch,  appurtenances,  stock,  and  fran- 
chise may  pass  to  those  who  purchased  the  water-rights,  is  not  within 
the  provisions  of  the  constitution  that  '*  ditches  *  *  *  owned  and  used 
by  individuals  or  corporations  for  Irrigating  lands  owned  by  such  indi- 
viduals or  corporations,  or  the  individual  members  thereof,  shall  not 
be  separately  taxed  so  long  as  they  shall  be  owned  and  used  exclu- 
sively for  such  purpose."    lb. 

TOWNS  AND  CITIES:  See  MUNICIPAL  CORPORATIONS. 

TOWN-SITE: 

Patent  issued  in  Name  of  County  Judge.— Where  public  land  of 
the  United  States  is  occupied  as  a  town-site,  but  the  town  is  not  in- 
corporated, and  the  county  judge  of  the  county  wherein  the  land  is  sit- 
uate enters  it  in  his  own  name  under  sec.  2387,  Rev.  St.  U.  S.,  "  in  trust 
for  the  several  use  and  benefit  of  the  occupants  thereof,"  making  pay- 
ment of  the  government  price  therefor,  he  becomes  invested  with  the 
legal  title  on  receipt  of  the  patent,  and  a  deed  from  his  successor  in 
office  will  give  a  valid  title  as  against  one  claiming  tlirough  the  au- 
tliorities  of  the  town,  which  became  incorporated  prior  to  the  issuing 
of  the  patent     Wfieeler  et  al»  v.  Wade  et  aZ.,  66. 

TRAVELING  SALESMEN: 
Tbayelino  Salesman— Disposing  of  his  Samples.— An  agent  em- 
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ployed  to  solicit  orders  for  goods  upon  samples  f umiBhed  him  by  his 
employer  is  not  authorized  to  dispose  of  the  samples  without  original 
authority  for  that  purpose.  His  right  to  do  so  cannot  be  implied. 
Savage  v,  Pelton,  148. 

TRUSTS  AND  TRUSTEES: 

1.  Action  to  bscovbb  Honst  lost  at  Fabo. — ^An  action  against  the 
owners  of  a  faro-bank  may  be  maintained  by  a  plaintiff  for  the  recovery 
of  money  lost  thereat  by  one  who  held  the  same  in  trust  for  the  plaint* 
iff.    Pierson  et  al,  v.  FuJirmann,  187. 

2.  When  Plahttiff  hat  testify  though  Adyebse  Pabty  de- 
fends AS  Tbtjbtee. — ^The  plaintiff  entered  into  a  contract  to  perform 
certain  services  for  a  partnership  firm  composed  of  two  persons,  both 
of  whom  were  present  on  the  occasion,  whereby  it  was  agreed  that  he 
was  to  receive  a  certain  compensation.  He  subsequently  brought  suit 
for  the  compensation,  but  before  trial  one  of  the  partners  died.  This 
event  did  not  render  the  plaintiff  incompetent  to  testify  to  the  making 
of  the  contract,  under  the  statute,  although  the  other  partner  defended 
the  action  for  himself,  and  as  trustee  of  the  heirs  at  law  and  of  the  ad- 
ministratrix of  the  estate  of  the  deceased  partner.  Savard  v,  Herbert^ 
445. 

8.  LiABiLiTT  FOB  Debts  OF  A  CoPABTNEBSHiP. — A  partnership  firm, 
and  not  the  estate  of  a  deceased  partner,  is  primarily  responsibly  for 
the  debts  of  the  partnership;  and  while  a  surviving  partner  is  entitled 
to  defend  suits  brought  against  the  firm,  he  is  not  entitled  to  defend 
in  tl^e  character  of  trustee  of  the  heirs  at  law,  or  trustee  of  the  admin- 
istrator of  the  estate  of  the  deceased  partner.     lb. 

4.  Ebbobof  Tbustee  cubed  bt  Decbee. — If  in  a  given  case,  a  trustee 
did  exceed  his  powers  in  releasing  a  trust  deed  and  accepting  securities 
which  postponed  the  day  of  payment,  the  error  may  be  cured  in  an  ac- 
tion between  the  parties,  by  a  decree  for  immediate  payment.  OUon 
V.  Scott,  94. 

UNDERTAKERS:  See  MUNICIPAL  CORPORATIONS,  2. 

UNJUST  DISCRIMINATION: 

City  Obdutances— When  invalid. — The  attempt  of  a  city  council, 
by  ordinance  to  prevent  the  prosecution  of  lawful  business  avocations, 
not  declared  by  any  ordinance  to  be  nuisances,  within  the  city  limits 
without  a  permit  or  license  from  the  city  council,  is  not  authorized  by 
the  statute  which  confers  on  municipalities  power  to  declare  what  shall 
be  a  nuisance,  and  to  abate  the  same.  Such  an  ordinance  is  repugnant 
to  fundamental  rights  in  that  it  is  susceptible  of  being  used  to  unjustly 
discriminate  between  individuals  equally  worthy  and  respectable,  by 
permitting  certain  individuals  to  pursue  the  avocations  mentioned, 
while  denying  the  privilege  to  other  persons  of  the  same  class,  or  by 
making  acts  done  by  one  person  penal  and  imposing  no  penalty  for  the 
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same  act  when  done  under  like  circnmstances  by  another.    May  v.  The 
People,  157. 

USAGE  AND  CUSTOM: 

1.  Agents,  Ain>  Limitations  of  Theib  Authobitt. — The  general 
rule  is  that  the  limits  of  an  agent^s  authority  are  to  be  found  in  the  in- 
structions of  his  principal,  but  the  agent  is  entitled  to  employ  all  the 
necessary  and  usual  means  to  execute  his  authority.  This  implied  an- 
thoiity  is  restricted  to  his  right  to  use  all  ordinary  means  justified  by 
the  usages  of  the  particular  trade  in  which  he  is  engaged.  Savage  v. 
Pelton,  148. 

2.  When  Usages  of  Tbade  pabtof  Agent's  Instbuctions. — ^Where 
the  rights  of  third  parties  are  concerned,  the  usage  or  custom  of  the 
particular  business  is  to  be  taken  as  a  part  of  the  agent's  instructions, 
provided  its  existence  and  uniformity  in  the  particular  line  be  clearly 
established  by  the  evidence.    lb. 

3.  LiABiLiTT  fbom  Fobmeb  Coubse  op  Dealing — ^Unauthobized 
Pbomise. — The  owner  of  a  farm  on  which  he  did  not  reside  placed  his 
son  in  charge,  who  bought  hay  therefor,  which  was  paid  for.  After- 
wards the  farm  was  sold  to  a  company,  and  the  son,  still  remaining 
thereon,  bought  more  hay  therefor  from  tlie  same  party,  without  inform- 
ing him  who  it  was  for,  or  who  was  to  pay  for  it.  The  seller  testified 
thatiJie  greater  part  was  delivered  and  charged  to  the  father  before 
he  learned  of  the  change  of  ownership,  when  the  bill  was  changed,  the 
father  and  the  president  of  the  company  being  charged  as  partners. 
Payment  not  being  made  delivery  was  stopped,  when  the  son  said,  his 
father  would  pay  for  the  hay,  on  which  assurance  the  balance  was  de- 
livered. Held,  that  want  of  knowledge  of  the  change  of  ownership,  and 
reliance  on  the  former  course  of  dealing  with  the  son,  could  only 
charge  tlie  father,  if  at  all,  up  to  the  time  the  seller  had  notice  of  the 
change  of  ownership.  The  promise  of  the  son  could  not  bind  the  father 
for  hay  delivered  after  that  time  without  proof  of  his  authority.  Nuck- 
olls V,  St.  Clair,  427. 

4.  Evidence  of  Usage  and  Custom. — ^When  parties  contract  on  a 
subject-matter  concerning  which  known  usages  prevail,  they  incorpo- 
rate such  usages,  by  implication,  into  their  agreements,  if  nothing  is 
said  to  the  contrary;  so  where  the  conti'actoi's  for  the  excavation  and 
construction  of  an  irrigating  ditch  employed  sub-contractors  to  per- 
form part  of  jthe  work,  but  the  contract  omitted  to  state  upon  what 
engineer's  report  the  estimates  of  work  and  labor  were  to  be  based,  it 
was  proper  to  admit  evidence  of  custom  to  determine  the  point.  Brad- 
bury &  Co.  V.  Butler  db  Son,  430. 

VENDOR  AND  PURCHASER; 

1.  Sale  of  Land  without  Covenants  as  to  Wateb^bight. — ^The 
owner  of  a  tract  of  land  gave  to  the  agent  of  the  party  who  subse- 
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quently  purchased  it  in  a  written  option  to  purchase  in  the  name  of 
the  agent,  at  a  certain  price.  The  owner  had  contracted  with  a  water 
company  to  supply  the  land  with  water  for  irrigation  on  instalments, 
part  of  which  had  heen  paid,  but  no  mention  of  the  water-right  was 
made  in  the  option  to  purchase.  The  sale  was  made,  and  the  land 
conveyed  direct  to  the  purchaser  without  an  assignment  of  the  water- 
right,  or  any  contract  in  regard  to  it.  Under  such  circumstances  the 
presumption^  that  the  future  payments  on  the  water-right  were  to  be 
made  by  the  purchaser.     Chamberlain  v.  Amter,  13. 

2.  U»rPAn)  Instalments  not  begoyebable  by  Agent. — ^In  no  event 
could  the  agent  maintain  an  action  against  the  gi'antor  for  recovery  of 
the  unpaid  instalments.  Having  obtained  merely  an  option  to  pur- 
chase he  acquired  thereby  no  right  individually  to  the  water,  separated 
from  the  land,  and  even  if  there  had  been  a  covenant  for  and  conveyance 
of  the  water-right,  the  agent  could  not  recover  the  amount  of  the  un- 
paid instalments  as  neither  land  nor  water  was  conveyed  to  him.    lb. 

3.  Action  to  bescini)  sale  op  Chattels. — ^In  an  action  brought  by 
a  vendor  of  goods  against  a  purchaser  who  has  not  paid  for  the  same 
to  rescind  the  sale  and  recover  the  goods,  on  the  ground  that  the  pur- 
chase was  fraudulent,  the  right  to  rescind  the  sale  and  recover  posses- 
sion does  not  exist  as  against  a  person  who  has,  before  suit  brought,  in 
good  faith  loaned  money  on  the  goods  and  received  possession  thereof 
in  pledge  for  the  loan.    Haraszthy  et  al.  v.  Shandel,  187. 

4.  Mechanics*  Lien  Statutes  coNSTBtrED.— A  lien  claimed  for  ma- 
terials furnished  in  the  erection  of  a  building,  when  sought  to  be  en- 
forced against  the  property  after  it  has  passed  into  the  hands  of  a 
purchaser  for  value  having  no  knowledge  of  the  lien,  and  who  made  no 
agreement  to  pay  the  indebtedness,  cannot  be  maintained,  where  the 
requirements  of  the  statute  in  respect  to  the  necessary  steps  to  be  taken 
to  obtain  a  lien  have  not  been  stncUy  complied  with.  Anderson  v. 
Bingham,  Teague  it  Co,,  222. 

5.  Insufficient  Notice  op  Lien. — A  notice  of  lien  filed  by  material 
men  which  fails  to  name  the  city  or  county  in  which  the  property  is 
situated  on  which  the  lien  is  claimed,  and  containing  no  statement  of 
ownership,  or  any  extrinsic  circumstances  to  aid  in  its  identification,  is 
insufficient  to  charge  the  property  as  against  a  purchaser  for  value 
without  knowledge  of  the  claim.    lb. 

6.  Sale  and  Deliteby  op  Pebsonal  Pbopebty. — ^Tlie  transfer  of 
horses  in  the  hands  of  an  agistor  in  payment  of  money  previously 
loaned  the  seller,  and  in  further  consideration  that  the  purchaser  as- 
sume the  bill  for  feeding  then  due,  which  he  does,  and  thereupon  agrees 
to  pay  for  the  future  care  of  the  horses,  is  a  valid  sale  and  delivery. 
Neither  an  attaching  creditor  nor  an  officer  serving  the  writ  subse- 
quently issued  can  acquire  a  lien  on  the  horses,  as  against  the  purchas- 
er, by  paying  or  assuming  the  bill  due  the  agistor.  Longnecker  v. 
Shields,  264. 
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7.  Liability  fbom  Fobmbr  Coubsb  of  Dealikg — IlNAirrBoRizEi) 
Pbomisb. — The  owner  of  a  farm  on  which  he  did  not  recj^de  placed  his 
son  in  charge,  who  bought  liay  therefor,  which  was  paid  for.  After- 
wards the  farm  was  sold  to  a  company,  and  the  son,  still  remaining 
thereon,  bought  more  hay  therefor  from  the  same  party,  without  in- 
forming him  who  it  was  for,  or  who  was  to  pay  for  it.  The  seller  tes- 
tified that  the  greater  part  was  delivered  and  charged  to  the  father 
before  he  learned  of  the  change  of  ownership,  when  the  Igll  was  chang- 
ed, the  father  and  the  president  of  the  company  being  charged  as  part- 
ners. Payment  not  being  made  delivery  was  stopped,  when  the  son 
said  his  father  would  pay  for  the  hay,  on  which  assurance  the  bsdance 
was  delivered.  Held,  that  want  of  knowledge  of  the  change  of  owner- 
ship, and  reliance  on  the  former  course  of  dealing  with  the  son,  could 
only  charge  the  father,  if  at  all,  up  to  the  time  the  seller  had  notice  of 
the  change  of  ownership.  The  promise  of  the  son  could  not  bind  the 
father  for  hay  delivered  after  tbat  time  without  proof  of  his  authority. 
NuekolU  V.  8t.  Clair,  427. 

8.   A  PUBCHASER^S  PBOMISE  TO  PAY  EnCUICBBAKCE  NOT  COLLATBBAI.. 

— ^A  promise  made  by  the  purchaser  of  a  crop  of  oats,  on  which  there 
was  a  cliattel  mortgage,  to  pay  the  mortgage  debt  as  a  part  of  the  price 
of  the  crop,  is  not  a  collateral  promise  within  the  statute  of  frauds. 
liulvanjf  V.  QrosSy  112. 

9.  Real-estatr  Agents — Commissions. — ^A  real-estate  agent  who  is 
authorized  to  sell  a  piece  of  property  for  $7,500,  or  for  $7,000  net,  clear  of 
all  commissions,  cannot  recover  commissions  from  the  owner,  who  her- 
self sells  the  property  for  $7,000  to  a  purchaser  who  was  introduced  to 
her  by  the  agent,  but  to  whom  the  agent  was  unable  to  make  a  sale, 
and  who  made  the  agent  no  offer  whatever.  Bahcock  v.  Merritt  ei  aL, 
84. 

10.  Cbeditob's  Suit  to  set  aside  Conveyance. — Property  alleged 
to  have  been  transferred  by  the  owner  to  various  persons,  and  there- 
after by  mesne  conveyances  to  have  been  vested  in  the  grantor^s  wife, 
the  complaint  alleging  that  all  the  conveyances  were  without  consid- 
eration and  made  to  defraud  creditors,  cannot,  as  against  the  wife,  be 
subjected  to  the  satisfaction  of  a  judgment  subsequently  obtained 
against  the  original  grantor,  unless  it  be  shown  in  the  proceedings  in- 
stituted for  such  purpose  that  the  plaintiff* s  debt  existed  prior  to  the 
transfers,  or  that  the  conveyances  were  made  to  defraud  subsequent 
creditors.    Amett  et  aL  v.  Coffey,  34. 

11.  Forcible  Entry  and  Detainer — Color  of  Title. — In  an  ac- 
tion of  forcible  entry  and  detainer,  it  appeared  that  plaintiff  was  in 
possession  under  a  deed  from  a  railroad  company  which  had  received  a 
grant  of  the  land;  but  the  patent  was  withheld  pending  a  question  as 
to  the  rights  of  the  company.  Defendant  applied  for  the  land  under 
the  homestead  act,  and  was  refused,  but  went  on  a  part  of  the  land, 
and  built  a  house,  and  both  parties  were  living  on  the  land  when  action 
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was  commenced.    Held,  that  plaintiff's  color  of  title  entitled  him  to 
his  action  against  one  having  no  title  whatever.    Jenkins  v,  Tyson^  133. 

12.  Character  of  Possession  showk  by  Muniments  of  Title. — ^In 
an  action  of  forcible  entry  and  detainer,  muniments  of  plaintiffs  title 
may  be  put  in  evidence  to  show  the  character  of  his  possession.    lb. 

13.  When  Real  Estate  Brokers  entitled  to  Commissions. — To 
render  tlie  owner  of  real  property  liable  for  commissions  to  a  broker 
who  has  been  authorized  to  sell  it,  where  the  sale  has  been  effected  by 
the  owner  himself,  the  principal  fact  recognized  as  the  controlling  fact 
in  such  cases  must  be  found,  that  the  parties  were  brought  together 
and  the  transaction  made  possible  by  the  instrumentality  of  the  broker. 
Anderson  v,  Smythe^  253. 

14.  Sale  rt  Owner  without  Knowledge  of  Prsvioub  Negotia- 
tions.— ^Although  a  broker  may  call  the  attention  of  a  purchaser  in  the 
first  instance  to  property  in  his  hands  for  ssJe,  where  he  neither  in- 
forms him  of  the  owner's  name,  nor  introduces  him  to  the  owner,  nor 
even  mentions  tlie  fact  to  the  owner,  and  the  latter,  without  knowledge 
of  the  previous  negotiations,  sells  the  property  to  such  purchaser,  he 
is  not  liable  for  commissions.    lb. 

15.  Sale  of  Eeal  Estate  rt  Agents — Total  Proceeds  R£I>)ng 
TO  Owner. — The  owner  of  city  lots  employed  two  persons  associated 
together  as  real  estate  agents  to  sell  them,  and  fixed  the  price  at  $14,000. 
A  purchaser  was  secured  by  tlie  agents  at  $16,000,  to  whom  a  deed  was 
executed  direct  by  the  owner,  the  agents  accounting  only  for  $14,000, 
ciaiming  tliat  to  be  the  full  sum  received,  and  being  paid  a  commission 
thereon  by  the  employer.  On  discovering  that  $16,000  had  been  re- 
ceived from  the  purchaser  the  owner  first  demanded  a  return  of  the 
check  given  for  commissions,  which  was  returned,  then  sued  the  agents 
for  the  additional  $2,000  and  recovered.  The  judgment  being  right  on 
the  merits  and  the  issues  all  having  been  found  in  favor  of  the  plaintiff 
and  well  supported  by  evidence,  it  must  be  affirmed.  Collins  et  al.  v. 
McClurg^  348. 

VERDICT: 

1.  When  a  Verdict  must  be  sustained. — ^Wliere  it  is  shown  by 
the  record  that  the  cause  was  submitted  to  tlie  jury  under  instructions 
which  clearly  expressed  the  law  governing  the  conti'oversy,  and  the 
evidence  was  sufficient  to  establish  the  employment  of  the  plaintiff  and 
the  performance  of  the  services  sued  for,  the  verdict  will  be  sustained. 
Miller  et  al.  v.  Potoshinsky,  32. 

2.  When  a  Verdict  will  not  be  sustained.— When  it  appears  that 
a  jury  in  arriving  at  a  verdict  acted  with  such  a  wilful  disregard  of 
both  evidence  and  instructions  as  to  suggest  a  strong  presumption  that 
their  minds  were  swayed  by  passion  or  prejudice,  the  judgment  will  be 
reversed.    Hockaday  v.  Goodwin^  00. 

3.  Reversal  of  Judgment  when  Verdict  unwarranted. — ^Al- 


624  Index. 

though  a  judgment  rests  on  the  yerdict  of  a  jury,  when  the  verdict  is 
shown  by  the  record  to  have  been  clearly  unwarranted  by  the  evidence 
the  judgment  will  be  reversed.     Waehsmuth  v.  Heil,  106. 

4.  Verdict  on  CoNFLicnNG  EvroENCE. — In  an  action  upon  a  promis- 
sory note  tried  to  a  jury,  wherein  the  only  defense  attempted  to  be 
established  was  want  of  consideration,  on  which  tlie  evidence  was  con- 
flicting but  supported  the  verdict  for  the  plaintiff,  tlie  judgment  ren- 
dered thereon  must  be  affirmed  on  appeal.  Williama  et  al.  v.  Wishard^ 
212. 

5.  Verdict  improperly  arrived  at. — A  verdict  obtained  by  aver- 
aging the  estimates  of  the  individual  jurors  in  pursuance  of  an  agree- 
ment to  be  bound  by  the  result,  and  retui*ned  into  court  without  further 
consideration  of  the  issues,  should  be  set  aside  on  motion,  supported 
by  satisfactory  proof.    Pawnee  Ditch  etc,  Co,  v.  AdaTJis,  250. 

6.  Affidavits  of  Jurors  competent  to  prove  MiscoNDUcr.—Un- 
der  the  express  provisions  of  the  civil  code  the  affidavits  of  jurors  are 
competent  to  prove  that  a  verdict  was  reached  by  the  determination  of 
chance.    lb, 

7.  Verdict  of  Jury  final  on  Issue  of  Fact. — The  main  and  only 
issue  presented  by  the  pleadings  in  tliis  case  for  the  consideration  of 
the  jury  being  whether  the  defendant  was  guilty  of  corruptly  exercis- 
ing the  duties  of  his  office  as  clerk  of  the  district  couii;  to  wrongfully, 
unlawfully  and  oppressively  extort  from  the  plaintiff  fees  to  which  he 
was  not  entitled,  and  this  issue  having  been  determined  by  the  jury  in 
favor  of  the  defendant  upon  sufficient  evidence  to  support  the  verdict, 
this  court,  in  accordance  with  its  accepted  rule  of  practice,  will  decline 
to  interfere.    Hurd  v,  Atkins,  449. 

8.  Reducing  Verdict  after  Discharge  of  Jury. — Causing  a  jury 
to  amend  their  verdict  after  their  discharge,  by  reduction  of  its  amount, 
is  not  reversible  error.    Red  Sandstone  Co.  v.  Skoman^  323. 

9.  Verdict  on  Conflicting  Testimony. — A  verdict  returned  on 
conflicting  testimony  should  not  be  set  aside  on  the  ground  of  a  pre- 
ponderance of  evidence.    Haraszthy  v,  Shandel,  137. 

VESTED  RIGHTS: 

Building  Associations — Impairing  Vested  Rights. — ^Plaintiff  be- 
came a  member  of  defendant  building  association  at  a  time  when  a  by- 
law thereof  provided  that  **  all  non-borrowing  stockholders  wishing  to 
withdraw  shall  be  privileged  so  to  do  upon  giving  notice  to  the  directors 
of  his  or  her  intention,  and  shall  be  entitled  to  receive  the  amount  of  in- 
stalments actually  paid  in,  without  interest."  Held,  that  plaintiffs  right 
of  witlidrawal  was  a  vested  right,  of  which  defendant  could  not  deprive 
him,  without  his  consent,  by  a  subsequent  repeal  of  the  by-law.  Build' 
ing  db  Loan  Association  v,  Lewis,  127. 

VICIOUS  ANIMALS: 

1.  Keeping  Vicious  Animals — ^Responsibility  of  Owner. — ^The 
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owner  of  a  vicious  dog,  knowing  of  his  dangerous  propensities,  is 
bound  to  keep  him  secure  at  his  peril.  If  any  one,  without  negligence 
on  his  part,  is  injured  by  the  animal,  the  owner  is  liable  in  an  action 
for  damages,  and  he  cannot  exonerate  himself  by  showing  that  he  used 
care  in  keeping  and  restraining  the  animal,  for  he  has  assumed  the  risk 
of  keeping  him  securely.    MelsJieimer  v.  Sullivan^  22. 

2.  Valid  Jubomjekt  fob  Injxtbdbs  by  Yicious  ANiMAii.— A  judg- 
ment for  damages  against  the  owner  of  a  vicious  dog,  in  favor  of  a  per- 
son whom  he  has  injured,  cannot  be  disturbed  where  it  appears  from 
the  record  that  the  dog  was  vicious  and  in  the  habit  of  biting  mankind, 
— ^that  the  owner  knew  it,  and  that  the  dog  bit  and  injured  the  plaint- 
iff without  fault  on  his  part    lb, 

WAIVER: 

1.  Objections  waited  to  Fobm  of  Acnoir. — ^Where  no  objection  is 
raised  to  the  form  of  action  in  the  trial  court,  but  an  answer  on  the 
merits  is  filed,  issues  made  up,  and  the  case  tried  and  adjudicated  with- 
out question  as  to  the  form  of  action  selected,  its  propriety  is  conceded 
and  objections  thereto  are  waived.  Hockaday  v.  County  Commissioners^ 
862. 

2.  Affibmakce  of  Judgment  on  AppsAii. — The  right  of  appellee  to 
an  affirmance  of  the  judgment  of  the  county  court  on  appeal  to  the 
district  for  failure  of  appellant  to  serve  the  notice  required  by  act  of 
1885  is  not  waived  by  neglect  of  counsel  to  move  for  the  affirmance  on 
the  first  day  of  the  succeeding  term  of  the  district  court,  although  the 
judge  on  that  day  noted  the  case  for  jury  trial  on  the  preliminary  call 
of  the  docket.    Hayes  v,  James,  130. 

3.  Waives  of  Objections  to  Juby  Tbial  in  Mechanics*  Lien 
Case. — ^Where  the  only  issue,  in  a  proceeding  to  enforce  a  mechanics' 
lien,  is  a  question  of  fact  as  to  the  amount  of  the  plaintifiTs  claim,  and 
the  defendants  being  present  in  court,  a  jury  is  called  to  try  this  issue 
and  determine  the  amount  due,  no  objections  being  interposed  by  de- 
fendants, but  they  introduce  their  evidence  and  participate  generally 
in  trial  of  the  issue,  they  are  not  in  position  to  complain  that  the  court 
should  have  referred  the  matter  to  a  referee  u)  ascertain  and  report 
upon  the  sum  justly  due  on  the  claim  made,  as  permitted  by  statute  in 
such  case.    Bradbury  A  Co.  v.  Butler  A  Son,  430. 

4.  Waiveb  of  Right  to  enteb  Govebnment  Land. — A  contract 
made  by  one  qualified  to  enter  land  under  the  homestead  laws  of  the 
United  States,  waiving  the  right  to  enter  a  certain  tract  of  land  is  not 
susceptible  of  specific  performance.    Dameron  v.  Dingee,  436. 

5.  Objections  waived  to  Fobm  of  Action. — Where  no  objection 
is  raised  to  the  form  of  action  in  the  trial  court,  but  an  answer  on  the 
merits  is  filed,  issues  made  up  and  the  case  tried  and  adjudicated  with- 
out question  as  to  the  form  of  action,  its  propriety  is  conceded  and  ob- 
jections thereto  are  waived.    Hockaday  v.  County  Commissioners,  362. 
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WATER  RIGHTS:  See  IRRIGATION: 

1.  Sale  op  Lakd  without  mektioic  of  Wated-bights. — ^Where  the 
owner  of  a  tract  of  land  sells  and  conveys  it  without  mention  of  a  con- 
tract concerning  water-rights  therefor,  he  is  not  liable  to  the  purchaser 
for  future  instalments  to  become  due  the  water  company  for  supplying 
water  for  irrigating  it.     Chamberlain  v.  Amter^  13. 

2.  Contract  to  deuveb  Wateb  fbom  Resebyoib. — ^A  contract  be- 
tween the  owners  of  a  reservoir,  who  are  likewise  owners  in  fee  of  the 
land  on  which  the  same  is  situate,  of  the  one  part,  and  two  grantees  of 
definite  quantities  of  water  to  each  to  be  supplied  therefrom,  of  the 
other  part,  which  clearly  states  and  defines  the  rights  of  the  grantees, 
their  heirs,  executors,  administrators  and  assigns,  also  the  obligations 
of  the  grantors,  is  conclusive  of  such  rights  and  obligations  in  all  con- 
troversies that  may  arise  between  the  parties,  or  their  legal  representa- 
tives concerning  the  same,  and  such  contract  can  in  no  manner  be 
affected  by  the  rights  of  user,  which  may  be  acquired  to  the  waters  of  a 
running  stream  under  the  constitution  and  statute  of  the  state.  Bock- 
well  V,  Highland  Ditch  Co.,  396. 

3.  ASSIGKEB  OF  FBACTIONAIi  INTEREST  NOT  ENTITLED  TO  SEPARATE 

Delivery. — The  enumeration  of  the  rights  of  the  grantees  in  an  agree- 
ment to  deliver  two  distinct  and  specific  quantities  of  water  to  two 
grantees  mentioned,  or  their  legsd  representatives,  wherein  the  only 
right  to  a  separation  or  division  of  the  water  granted,  is, — **  To  be  de- 
livered in  separate  shares  to  each  party,  or  the  whole  quantity  to  be 
delivered  together,  as  said  second  parties  may  determine,  either  of  said 
parties  to  have  the  right  to  demand  and  receive  his  proportionate  share 
at  any  time,**  is  an  inhibition  upon  the  right  to  demand  the  separate  de- 
livery of  more  than  two  quantities  of  water  specified,  and  consequently 
a  limitation  upon  the  alienees  of  the  parties  to  require  separate  deliv- 
eries of  their  respective  subdivisions.  The  alienees,  whether  by  con- 
ti-act  or  operation  of  law,  must  receive  the  water  in  the  same  manner 
as  the  original  grantees,  in  two  distinct  shares  or  quantities  only.    lb, 

4.  Equitable  Constbuction  of  Contbacts.— Equitable  construc- 
tion, and  those  of  convenience  and  value,  are  only  allowable  to  control 
the  interpretation  and  construction  of  contracts  in  those  cases  where 
the  intention  of  the  parties  cannot  be  clearly  derived  from  the  terms  of 
their  agreements,  or  where  their  provisions  are  equally  susceptible  of 
two  constructions.  But  where  the  language  is  clear  and  the  intention 
manifest,  they  cannot  be  disregarded  in  determining  the  rights  of  the 
parties,  or  their  assigns.    lb, 

5.  Liability  of  Ditch  Company  on  Contract  to  furnish  Water. 
— A  ditch  company  that  contracts  with  a  patron  to  furnish  him  water 
for  irrigation,  and  fails  to  comply  with  its  contract,  by  reason  whereof 
the  patron  suffers  damages  in  the  loss  of  crops,  is  not  relieved  from  lia- 
bility to  damages  by  the  mere  fact  of  a  scarcity  of  water  in  the  stream 
from  which  the  ditch  was  supplied,  if  by  the  diligent  employment  of 
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proper  measures  to  utilize  the  water  that  was  in  the  stream  the  catastro- 
phe might  have  been  averted.  The  company  can  only  be  ejconerated 
on  proof  of  circumstances  clearly  showing  that  tlie  failure  to  perform 
was  chargeable  to  vis  memory  and  not  to  negligence  and  inattention. 
Land  A  Canal  Co,  v.  Jenkins,  425. 

6.  OWKBBSHIP  OP  WaTEB  DIVEBTKD  AND  APPROPBIATED.— While  the 

title  of  the  public  or  tlie  state  to  the  unappropriated  waters  in  the  streams 
can  only  be  divested  as  to  the  portions  thereof  segregated  and  ^ appro- 
priated to  beneficial  uses,  when  tliis  haa  been  legally  done  the  appro- 
priator  becomes  the  proprietor  of  the  water  appropriated  and  divei*ted, 
or  of  the  use  thereof,  which  is  the  same  thing,  and  as  long  as  the  bene- 
ficial use  thereof  is  continued  the  water  remains  the  subject  of  exclu- 
sive ownership  and  control,  and  is  tlie  property  of  the  appropriator  in 
every  legal  aspect.     Wyatt  v.  Irrigation  Co.,  480. 

7.  SUPBBIOBITT  OF  WaTEK  RIGHTS  ACQUIBED  BEFOBE  CONSTITUTION. 

— ^The  provisions  of  §§  5,  6,  art.  XVI.,  of  the  constitution,  relating  to 
the  unappropriated  waters  of  the  natural  streams,  and  the  right  of  ap- 
propriation to  various  uses,  with  preference  in  favor  of  **  those  using 
tlie  water  for  domestic  purposes,*'  do  not  authorize  nterference  with 
the  rights  of  prior  appropriators  for  irrigation  purposes,  whose  rights 
vested  before  the  adoption  of  the  constitution,  in  order  to  supply  later 
comers  with  water  for  domestic  uses.  Armstrong  v.  Larimer  Ditch  Co., 
49. 
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